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Peculiarities of exercising by co-owners of a multiple-dwelling building of the right on joint mutual ownership @

'Peculiarities of exercising by co-owners of a multiple-
dwelling building of the right on joint mutual ownership

Ocobnueocmi 30ilicHeHHS cnigenacHukamu 6acamokeapmupHo20 6yOUHKY
npaea cninbHoi CyMiCHOI e1acCHOCMi

' Vitaly Mahdych

Key words:
association of multiple-dwelling building co-owners, co-owner, joint mutual ownership in multiple-dwelling buildings.

Knroyosi cnosa:

06'€0HAHHA chigenacHUKi8 6azamoksapmupHo20 6yOUHKY, CNiBBIACHUK, CNiflbHA CyMicHA 8nacHicme y 6azamo-
K8apmupHuUX 6yOUHKAXx.

MocraHoBKa npo6nemu. CniBBRacHNKN 6araTOKBAPTUPHOro GyAMHKY MOXYTb 3A4i/iICHIOBaTX BNlACHi NpaBa
6e3 CTBOpeHHs 06'eHaHHA CMiBBNAaCHUKIB 6araToKBapTUPHOro 6YANHKY, a OKpeMi npaBa CMiBBNACHUKIB — 3a
[OMOMOrOI0 Takoro o6’eHaHHA. Big 06paHoro wnsaxy peanisauii cniBBacHMKaMy 6araToKBapTUPHOTO 6YANHKY
BNACHMX NPaB 3aneXuTb i iXHiln obcAar. BkazaHa TeMaTuka Ma€ NpakTUYHe 3HaYeHHSA Ta NOCTaE nepepq criBBfac-
HUKaMK 6araToKBapTMpPHOro 6yanHKy. Came ToMy HeOOXigHO 3RINCHUTU AOCTIAXKEHHSA L€l MpakTMYHOT Npobne-
MaTUKM.

AHani3 octaHHiXx gocnigKeHb i ny6nikauin. Okpemi NMTaHHA CNiNbHOT CyMiCHOI BlacHOCTi B 6araTokBap-
TUpHOMY OYAMHKY MigHIMANMCA BITYN3HAHUMU BYUeHUMU-tOpUcTamm, Takumm ak: C.C. Mup3a, H.O. banctpioyen-
Ko, |.A. EdimeHKo Ta iHLWi. MpoTe y HayKoBUx Ny6ikaLisx He NPOBOANNOCH AOCAIAXKeHb 0COONIMBOCTEN 3AiiCHEH-
Hs CniBBMAaCHMKaMM 6araToKBapTUPHOro BYANHKY NpaBa ChiflbHOi CYyMiCHOT BNaCHOCTI.

MeTtoro cTaTTi € JOCNiAKEHHA 0COONMBOCTEN 3[iINCHEHHA CMiBBMAacHMKaMy 6araToOKBapTUPHOro ByaAnHKY
npasa CnifibHOI CYyMiCHOI BNAaCHOCTI.

Buknag ocHoBHOro martepiany. CnieBnacHvKkamy 6araTokBapTUPHOro OyAnHKY € BlACHUKIM KBapTUp i He-
XKUTNOBUX NPUMILLEHb Yy 6araTOKBapTUPHOMY OYAVHKY.

3rigHo 3i cT. 10 3aKkoHy YKpaiHu «[1po 0co6MBOCTI 3AiICHEHHSA NpaBa BMAaCHOCTI B 6araToKBapTMPHOMY OY-
OVHKY», AKLLO B 6araToKBapTUPHOMY OYyAMHKY B YCTaHOBIEHOMY 3aKOHOM NOPAAKY YTBOPEHO 06’'€HaHHA cniB-
BNACHMKIB, NpoOBeAeHHsA 300piB CNiBBNACHWKIB i MPUNHATTA BiANOBIAHMX pilleHb 3AiCHIOETLCS 3riJHO i3 3aKO-
HOM, LLIO PEeryntoe JifAnbHICTb 06'€eHaHb CNiBBNAaCHUKIB 6araTokBapTUPHUX OYANHKIB.

[lo noBHOBa)eHb 360piB CNiBBMNACHWKIB HaNeXuTb NPUNHATTA pilleHb 3 YCiX NWTaHb ynpaBniHHA Gara-
TOKBapPTUPHUM BYANHKOM, 30KpeMa: 1) po3nopamKeHHsA CnifbHUM MaliHOM 6araToKBapTMPHOro 6yAMHKY, BCTa-
HOBJIEHHS, 3MiHa Ta CKacyBaHHA OOMeXeHb o4O KOPUCTYBaHHA HMM; 2) BU3HAYeHHA ynpaBuTena Ta Moro Bia-
KIMKaHH#A, 3aTBepLXeHHA Ta 3MiHa YMOB AOroBopy 3 ynpasuTenem; 3) ob6paHHA yNoBHOBaxeHOoi ocobu (0ci6)
CNiBBMACHMKIB Nif Yac YKMaJaHHA, BHECEHHA 3MiH i pO3ipBaHHA AOrOBOPY 3 YrpaBuTeneMm, 34iNCHEHHA KOHTPO-
N0 33 NOro BUKOHaHHAM; 4) BM3HaUYeHHA NOBHOBaXKeHb YNpaBUTeNs WOoA0 YNpaBiiHHA 6araTokBapTUpHUM Oy-
OVIHKOM; 5) MpoBefeHHA NOTOYHOIO i KaniTaflbHOro PEMOHTIB, PEKOHCTPYKLl, pecTaBpauii, TEXHIYHOro nepeo-
CHalleHHA cninbHOro MaiHa 6araToKBapTMPHOro GYAUHKY Ta BU3HAaUYeHHA MiPAAHUKIB ANA BUKOHAHHA TaKmxX
po6iT; 6) BU3HaUeHHA AaTh Ta MicUA NpPoBefeHHA HaCTyMNHKX 360piB CNiBBNACHWKIB; 7) BU3HAUEHHA Nepeniky
Ta pPO3Mipy BUTPaT Ha ynpaBiiHHA 6araToKBapTUPHUM ByanHKOM; 8) Bif'efHaHHA OYAUHKY Bifi Mepex (cnctem)
LleHTPani3oBaHOro NOCTaYaHHA KOMYHaJIbHUX NOC/YT Yy MOPARKY, BCTAHOBIEHOMY 3aKOHOM, i BU3HAY€HHA CUC-
Temy nofanbluoro 3abe3neyeHHA OyAVHKY KOMYHanbHYMMW NOCAyraMy 3a YMOBW JOTPUMAHHA BUMOT 3aKOHO-
[aBCTBA MPO OXOPOHY HaBKOJIMLLUHbOIO MPUPOAHOro CepenoBuLLa; 9) NPUAHATTA pilleHHA npo Bubip moaeni
opraHizauii JoroBipHUX BIAHOCKH i3 BUKOHaBLEM KOMYHaNbHOI Nocnyrn (YKnageHHsa iHauBigyanoHoro Ta/abo
KOJIEKTVUBHOIO JOrOBOPY MNPO HAafaHHA KOMYHabHOI MOCYTI).

I3 (volume 2) 2020 9
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360pu CNiBBNACHMKIB MOXYTb CKIIMKATUCA iHILiaTMBHOIO rpymnoto y CKNafi He MeHLUe HiX TPy CriBBAaCHUKN
abo ynpasuTenem, 06paHyM BigMoBIAHO A0 LibOro 3aKOHY.

360pw cniBBNACHUKIB Y NPUAHATMX B €KCMyaTaLlito HOBO30Oy#oBaHMX 6araToKBapTUPHUX OyAMHKax Moxe
6yTV NpoBeAeHO NicNA Aep)KaBHOI peecTpalii MpaBa BNACHOCTI Ha GiNibLU HiX NONOBKHY KBapTUP | HEXXMTNOBUX
NPUMILLEHb Y TaKOMY OYAVHKY.

PilweHHs 360piB cniBBNAacHMKIB 0POPMNAETLCA NPOTOKONIOM, AKUIA NiANNCYETbCA BCiMa CNiBBMAcHKamu (ix-
HiMK NpeAcTaBHMKaMK), AKi B3ANN yyacTb y 360pax, KOXKeH 3 AKUX CTaBUTb MiANMC Nig BigNoBigHMM BapiaHTOM
rofiocyBaHHsA («3a», «<MPOTN», KYTPUMABCAY).

AKWwo nig yac npoBeaeHHA 360piB CNiBBNACHUKIB ANA NPUIAHATTS PilleHHA He HabpaHOo BignNoBiAHOI Kinb-
KOCTi roniociB 3a abo NpoTn, NPOBOANUTLCA MMCbMOBE OMUTYBAHHSA CMiBBMACHUKIB, AKi He rofiocyBany Ha 360-
pax. [lncbmoBe onMTYyBaHHA CMiBBMACHUKIB MPOBOAMTLCA NPOTArom 15 KaneHgapHWX AHIB i3 AaTn NpoBefeHHnA
360piB cniBBAACHYKIB. KO MNPOTArOM LibOro CTPOKY HeobXigHOI KiNbKOCTi ronociB 3a He HabpaHo, pilLeHHA
BBaXKalTbCA HENPUNHATUMM.

3abopoHAETbCA B NpoLeci NpoBefeHHA NMCbMOBOIO OMUTYBAaHHA CMiBBMACHMKIB NPUMYLLYBaTU iX 4O ro-
NoCyBaHHA 3a ab0 NPOTU NPUNHATTSA BigNOBILHOIO PiLLEHHSA YK BUHAropoA»KyBaTH ix 3a Lie B 6yab-aKiin popmi.

PilweHHs 360piB cniBBMacHMKIB € 060B'A3KOBUMY AJ151 BCiX CMIBBMACHUKIB, BKJILOYHO 3 TUMW, SIKi Habynu npa-
Ba BIACHOCTI Ha KBAPTUPY Y/ HEXKUTIOBE MPUMILLEHHA MiCNA NPUAHATTA pilleHHsA".

OTxe, oo ocobnmueocTen peanisauii cniBBNacHMKamy 6araTokBapTUPHOro 6yaAnHKY CBOiX nNpas 6e3 cTBO-
peHHA 06'eAHaHHA CNiBBNACHMKIB 6araTOKBapTUPHOro GYANUHKY MOXKINBO BifHECTU: @) NpaBa CNiBBNACHMKIB
peani3oByOTbCA NMWe NicnA 34iNCHeHHA AepXaBHOI peecTpalii npaBa BMAaCHOCTI Ha GiNbl HiXK NONOBUHY
KBapTUp ab0 HEXUTNOBMX NPUMILLEHb Y 6araToKBapTMPHOMY 6yaAMHKY. [1o NpoBeAeHHs Takoi peecTpadii pe-
anisyBaTy NpaBa CMiBBMACHVKIB fie-l0pe HEMOXKIVBO, afPke CaMa [eprKkaBHa peecTpaLif npaBa BAAaCHOCTI Ha
6inbLy NOSIOBUHY KBapTUP ab0 HEXMTNOBUX NPUMIiLLLEHDb Y GaraToOKBapTUPHOMY BYAMHKY NOPOAXKYE TaKi npa-
Ba CMiBBIAaCHMKIB 6araToKBapTUPHOro 6yANHKY AK-OT: MPaBO PO3NOPALAKEHHSA CNiNbHUM MailHOM 6araTokBap-
TUPHOTo BYANHKY, BCTAHOBNIEHHSA, 3MiHY Ta CKacyBaHHA OOMeXeHb o4O KOPUCTYBaHHA HUM Towwo; 6) 36opu
CMiBBIACHVKIB MalOTb YXBaJINMTK PilleHHA WOAO 3alyYeHHA YNpaBuTeNa Ta YKNageHHA 3 HAM BignoBigHOro
[OroBopy abo CTBOpPeHHs 00'€AHaHHs CMiBBNACHUKIB GaraTokBapTUPHOro 6yanHKy. OCKinbKyM HopManbHe
byHKLiOHYBaHHA 6araToKBapTUPHOro BYANHKY HemMoXKnuBe 6e3 cy6’eKTa rocnofaptoBaHHsA, AKUN byae 3ainc-
HIOBaTW yrnpaBsiHHSA 6araToKBapTUPHUM OYAUHKOM (fornagaTy 3a CrifibHOK CYMiCHO BIAaCHICTIO, YKNagaTtu
[ OrOBOPU, OPraHi3oBYBaTN PEMOHTHI poboTH i 3gilicHIOBaTY iHWI HEOOXiAHI Al Woao ynpaBniHHA CRiNbHUM
MaliHOM 6araTokBapTUpHOro 6yanHKy). OKpim Toro, 36opu cniBBMacHUKIB 06MpatoTb 0Cib, AKUX YNOBHOBA-
XKYIOTb Ha yKNafeHHA JOroBopy 3 ynpaBuTesieM, BHECEHHSA 3MiH abo Moro posipBaHHA; B) NpaBo CMiBBaCHU-
KiB Ha OTPMMaHHA 3eMeNibHOT AINAHKK Mif 6araToKBapTUPHUM OYANHKOM Y NMOCTINHE KOPUCTYBAHHA HE MOXe
6yTV peanizoBaHO A0 CTBOPEHHA 06’€AHaHHA CMiBBNACHMKIB 6araTokBapTUpPHOro OyAnHKY abo 3anyyeHHA
BignoBigHoro ynpasutena. Agxe 3rigHo 3 n.n. a, 4 Y. 2 €T. 92 3emenbHOro Kogekcy YKpaiHu npasa nocTiHOro
KOPWCTYBaHHSA 3eMefIbHOI AiNAHKOI0 i3 3eMeflb fep»KaBHOI Ta KOMyHanbHOI BIACHOCTI HabyBatoTb: Nignpu-
€MCTBA, YCTAHOBU Ta OpraHisauii, Wo HanexaTtb 40 AepPXKaBHOI Ta KOMYHasIbHOT BAIaCHOCTI; CNiBBNACHMKN Oa-
raToKBapTUpPHOro 6yanHKY Ansa 06CnyroByBaHHA Takoro 6yanHKy Ta 3abe3neyeHHs 3afOBONEHHA XUTMOBMX,
couianbHUX i NOGYTOBMX NOTPEO BAAaCHUKIB (CMiBBIACHNKIB) Ta HaMauiB (OpeHAapiB) KBAPTMP Ta HEXUTIIOBUX
npuMilLeHb, PO3TalloBaHMX Yy 6araToKBapTUPHOMY OYANHKY?.

Okpemi npaBa cniBBNacHMKIB 6araToKBapTUPHOro ByaAWHKY, AK-0T: 1) NpaBo 6yT obpaHnM Ao cknagy CTa-
TYTHUX OpraHiB o6’eAHaHHA; 2) NPaBO OAEPXKYBaTV B YCTAaHOBMIEHOMY NMOPSAKY iHGOopMaLito Npo AisnbHiCTb
06’ejHaHHA; 3) NpaBO BMMAaraTh Bif CTaTyTHUX OPraHiB 3axMCTy CBOIX NpaB, MOXYTb OyTW peasni3oBaHi e
nicnA cTBOpeHHA 06'efHaHHA CMiBBNACHUKIB 6araTOKBapTUPHOIO OYANHKY.

Lono peanizauii cniBBnacHMKaMmu npaea Ha CrifibHY CyMiCHY BIacHICTb Y 6araToKkBapTUPHOMY 6YAUHKY 3a
[OMOMOrOI0 IOPUANYHOT 0COOM — 06’€AHaHHA CMNiBBIACHMKIB 6araTOKBapTUPHOIO OYAVHKY.

' TMpo ocobnmnBoCTi 3AiMCHEHHA NpaBa BRAacHOCTI y 6araTokBapTMpHOMY OyAMHKY : 3akoH YkpaiHu Big 14 TpaBHa 2015 p.
Ne 417-VIll. 3akoHogaBctBo YKpaiHu / BP YkpaiHu. URL: http://zakon5.rada.gov.ua/laws/show/417-19/paran143#n143 (gaTa
3BepHeHHs: 17.04.2020).

2 3emenbHUI KofeKc YKpaiHu : 3akoH YKpaiHu Big 25 »oBTHa 2001 p. N2 2768-lll. 3akoHogaBcTBO YKpaiHu / BP YkpaiHu. URL:
http://zakon2.rada.gov.ua/laws/show/2768-14 (aata 3BepHeHHA: 17.04.2020).
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Peculiarities of exercising by co-owners of a multiple-dwelling building of the right on joint mutual ownership ‘§

H.O. bancTptoueHKo AiMWoB BUCHOBKIB Mpo Te, Wwo niacraBow ana ctBopeHHsa OCBb € nparHeHHA cnis-
BMACHWKIB OYANHKY OTPUMYBaTU XXUTIOBO-KOMYHasIbHI MOCAYrM 3a AeLUeBLINMN LiHaMK, OCKiNbKK 06’eaHaHHA
CniBBMAcHVKIB 6araTokBapTUPHOro OYANHKY € HenpubyTKOBOI OpraHisaui€lo Ta He Ma€ Ha MeTi OTpMMyBaTU
NpuoyTKM 3a HacNigKaMn CBOEI rOCNOAAPCbKOI AiAnbHOCTI. OKpiM TOro, aBTOp BMOKPEMITIOE OfHY 3 FOSIOBHUX
NPUYMH NOOAMHOKOIO CTBOPEHHA 06'€AHaHb CNiBBMACHNKIB 6araToOKBapTUPHOro 6yaAnHKY, AKOK Ha3nBae 60A3-
Hb 0Ci6 6paTn Ha cebe BENUKY BiAMOBIAaNbHICTH?5. 3ayBaKeHHA HAYKOBLA € LIiKOM CITYLUHMMW.

O6'egHaHHA CniBBNACHMKIB 6araToKBapTMPHOro OYAUHKY MOXe CTBOPIOBATWCA JMLLE BNACHNKaMK KBapTup
i HEXXMTNOBUX NMpUMiLLeHb Yy GaraTokBapTUPHOMY OYAUHKY. [TMTaHHA NPO CTBOPEHHA TaKoi puanNYHOI ocobu
M€ BMpILLYBaTMCA y BCTAaHOBNEHOMY 3aKOHOLABCTBOM nopAnKy. OKpiMm Toro, 06’eiHaHHA cniBBNacHUKIB H6ara-
TOKBapTUPHOro OYANHKY MOXe CTBOPIOBATUCA MiC/A AepKaBHOI peecTpaLlii npaBa BNaCHOCTI Ha GifnbLu HixXk nono-
BMHY KBapTUP i HEXXUTIOBUX NPUMILLEHb Y 6araTOKBapTUPHOMY ByaAMHKY. i yac CTBOPEHHA Takoro 06'ejHaHHA
CNiBBMACHVKM 6araToKBapTMPHOro 6YAUHKY 34iNCHIOITL CBOI NpaBa Yepes MOoro CTaTyTHi OpraHu ynpasniHHA
(3aranbHi 360pw CniBBNACHYKIB, MPaBRiHHA, peBi3iiHa kKoMicia). OUontoe Take 06'eqHaHHA rofoBa NpPaBliHHS.

MpouecyanbHi NTaHHA Mg Yac peanisayii Npas cNiBBNAaCHUKIB y 6araToKBapTMPHOMY OYAVHKY BPerynbo-
BYIOTbCA He TifIbKM HOpMaMU 3aKOHOZABCTBa, ane i HopMamu CTaTyTy TaKoro 06’efHaHHs.

3rigHo i3 cT. 14 3akoHy YKpaiHu «[1po 06’'egHaHHA cniBBNAacHUKIB 6araToKkBapTUPHOro O6yanHKy», cnisenac-
HUK Ma€ npaBo: 6paTy yyacTb B ynpaBfiHHi 06'€eqHaHHAM y NOPALKY, BU3HAaUYEHOMY 3aKOHOM i cTaTyToM 06'ef-
HaHHSA; 06rpaTy Ta 6yTM 06PaAHMM [0 CKMafy CTaTyTHUX OpraHiB 00'€AHaHHSA; 3HANOMUTICA 3 MPOTOKONIaMU 3a-
rasibHUX 360piB, POOUTN 3 HUX BUMUCKN; OLEPXKYBATW B YCTaHOBIEHOMY MOPAAKY iHPOopMaLio NPo AiANbHICTb
006’€HaHHA; BUMaraTu Bif CTaTyTHMX OPraHiB 3axXMCTy CBOIX MPaB i 4OTPMMAHHA CriBBACHWKaMM NpaBun fo-
6pocycifacTsa; ofeprKyBaTh B yCTaHOB/IEHOMY CTaTyTOM NOPAAKY iHPopMaLlito Npo JianbHICTb acouiauii.

3mincHeHHA CNiBBNACHMKOM CBOIX NPaB He MOXKe NMOoPYLLYBaTK NpaBa iHWM1X BracHKKiB. Cnopwu WoAo 34ilc-
HEeHHA NpaB CNiBBNACHNKIB BMPILYOTHCA 3a 3roflok CTOpiH abo B cygoBoMy nopaaky*3.

C.C. Mup3a 3a3Havag, Wwo o6'eaHaHHA CNiBBNACHUKIB 6araToKBapTUPHOTro OyAnHKY € eheKTUBHOI GOpPMOLo
YTPUMaHHA MNPUBATHOTO »KUTNoBoro GoHAy. Mig yac cTBOpeHHA 06’'eaHaHHA CNiBBMACHKIB 6araTOKBapTUPHOro
6yLVHKY, CMiBBMACHUKMN MalOTb MOXJIMBICTb CTBOPIOBATY BACHY YNPaBAiHCbKY CTPYKTYPY AJ1A PO3B'si3aHHSA Npo-
651em Woo YTPUMaHHA BYANHKY Ta MOKpPALLEHHA NOro TEXHIYHOro CTaHy>4.

3 takum TBepaxeHHAM C.C. Mmnp3m HEMOXKIIMBO He MOrOAMTUCH, aXKe, peani3oByouM CBOI MpaBa Ha CMiflbHY
CYMICHY BIaCHICTb y 6araToKBapTUPHOMY OyAUHKY 3 AOMOMOTOI IOPUANYHOT 0COOU — 06’'€AHaHHA CMiBBIACHNUKIB
6araTokBapTUPHOro OyAMHKY, CMiBBIACHUKM OTPUMYIOTb Taki NpoLecyanbHi nepeBaru, AK CKIMKaHHA Ta NPOBefeHHS
3aranibHVX 360piB 3a JONOMOrOH0 CreLlianbHNX CTaTYTHUX OpraHiB (FrofioBM Ta NPaBAiHHA), AKi 34iNCHIOTb YCi nepea-
6aueHi HopMamMK 3aKOHOZABCTBA fii: a) NOBIAOMNAIOTL CMIBBAACHUKIB MPO AaTy, Yac i MicLie npoBefeHHsA 36piB; 6) npo
NnopALOK AeHHWIA; B) 3a NOTPe6Y NPOBOAATL MMCbMOBE OMWTYBAHHA CMIBBMACHUKIB; I) 34iMCHIOTL MigpaxyHOK ro-
NociB i NOBIAOMNAIOTL CNIBBMACHMKIB NPO NPUIAHATTA PiLIEHHA Y BCTAHOBIEHOMY 3aKOHOM abo CTaTyTOM NOPAZKY.

BucHOBKM 3 gocnigKeHHsA i nepcneKTBM Noganblunx Po3BifgoK y ubomy Hanpami. Ocobnusoctamu
3[iNCHEeHHA cniBBMacHMKamy 6araToKBapTUPHOro OyAMHKY CBOIX NpaB 6e3 CTBOPEHHSA 06'€fHaHHSA criBBNACHN-
KiB 6araTokBapTUPHOro 6yAVHKY €: @) NpaBa CMiBBMACHMKIB peanizoByoTbCA NMLLe NiCNA 34iINCHEHHA Jep>KaBHOI
peecTpauii npaBa BNAaCHOCTI Ha GibLL HiX MNOMIOBUHY KBapTUP abo HEXMTNOBUX NPUMILLEHDb Y 6araToKBapTup-
HOMy O6yAMHKyY; 6) MPaBO CMiBBMIACHWKIB HAa OTPUMAHHA 3eMeNbHOI BiNAHKN Nif 6araTokBapTUPHUM OYANHKOM y
NoCTiliHe KOPUCTYBaHHA He MOXe Oy Ty peanizoBaHO 40 CTBOPEHHA 06'€AHaHHA CMiBBIACHMKIB 6araToKBapTHp-
Horo 6yaunHKy abo 3anyyeHHs BignoBiAHOro ynpasuTens.

Mig yac cTBOpeHHA 06’eQHaHHA CMiBBNACHUKIB 6araTOKBApTUPHOro OYyAMHKY CMiBBNACHMKM 34INCHIOIOTb
CBOI NpaBa Yepes CTaTyTHI OpraHy ynpaBiHHA (3aranbHi 360pun CNiBBNACHUKIB, NPaBAiHHSA, peBisiliHa KomicinA)
Yy BCTAHOB/IEHOMY 3aKOHOM i CTaTyTOM MOPAAQKY.

3 5 BancTptoyeHko H.O. OpraHi3aliifiHO-eKOHOMIYHI NMepesyMOBU YAOCKOHANEHHA yrnpaBfiHHA 6araToKBapTUPHUM GYANHKOM.
BicHuk Cym[y. 2015 N2 4 C. 33-42. URL: file:///F:/Users/Home/Downloads/VSU_ekon_2015_4_7.pdf (nata 3BepHeHHs: 17.04.2020).

4 3 MNpo ob6'egHaHHA cniBBNAacHUKIB GaraTokBapTMpHOro OGyAMHKY : 3akoH YKpaiHu Big 29 nuctonaga 2001 p. Ne 2866-ll.
3akoHofaBcTBO YKpaiHu / BP YkpaiHu. URL: http://zakon3.rada.gov.ua/laws/show/2866-14/ed20011129 (gata 3BepHeHHs:
17.04.2020).

> 4 Mupsa C.C. Yuactb 06'efHaHb CMiBBNACHUKIB 6araTokBapTMPHOro GyANHKY B AOrOBipHMX BiHOCUMHaX. HaykoBwuid »ypHan
«MiBAeHHOYKpaTHCbKUI NpaBHUYMIA NpaBonucy. Mpobnemy UMBINbBHOrO Ta rocnogapcbkoro npasa. Ogeca, 2015 N2 1. C. 55-58.
URL: http://www.sulj.oduvs.od.ua/archive/2015/1/18.pdf (naTa 3BepHeHHsA: 17.04.2020).
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PileHHA cniBBNacHMKIB WOAO CMiNbHOI CyMiCHOI BNAaCHOCTi B 6araTokBapTMPHOMY OYAUHKY MatoTb nNpuiimMa-
TWCA BUKJIIOYHO Y NPOTOKONbHIM GpOopMi 3 pe3ynbTaTaMm ronocyBaHHA Ta MMCbMOBUM ONUTYBaHHAM (3a NoTpebun).

OpraHom ynpaBniHHA 6araToKBapTUPHUM BYANHKOM, B SKOMY He CTBOPEHO 06'€AHaHHA CNiBBIACHYIKIB 6a-
raToKBapTUpHOro 6yAuHKY, € 360pu cniBBNacHKKIB. BogHouac opraHamu ynpasniHHA B 06’egHaHHI cniBBnacHU-
KiB 6araToKBapTMPHOro 6YAUHKY €: a) 3arasibHi 36opu; 6) NpaBniHHA; B) peBisiliHa KoMicis.

3 MOMeHTY CTBOPEeHHA Ta B npoueci gisnbHocti OCBb y cniBBnacHuKiB 6araTokBapTUPHOro 6YAUHKY BU-
HMKaloTb TaKi JOAATKOBI NpaBa, AK: NpaBo OyTn obpaHMM [0 CKagy CTaTyTHUX OpraHiB; MpaBoO BMMaratu Bif
CTaTYTHUX OpraHiB 3axMCTy CBOIX NpaB Ta iHWi NpaBa, nepeabayeHi 3akoHoM. Came TOMy CJlify KOHCTATYBaTW, LLO
o6cAr npaB cniBBMACHMKIB 6araToKkBapTMPHOro 6yauHKY, B Akomy ctBopeHo OCBB, € 6inblu WNPOKUM, aHiX Y
CniBBIACHMKIB 6araTokBapTUPHOro 6yanHKY, B AKOMy He cTBopeHo OCBEB.

HaBepneHi MipKyBaHHA MOXyTb OyTu 6a31com AnA noganblUnX AOCAIAXKEHb IHCTUTYTY CMifIbHOI CYMiCHOT BflacHO-
CTi CniBBNACHVIKIB y 6araToKBapTUPHOMY OYAUHKY.

4

AHomauis

Y cTaTTi focnigKeHo 0cobNNBOCTI 3LiNCHEHHA CniBBMAacHMKaMy 6araToKBapTUPHOro ByanHKY npasa chifib-
HOI CYMiCHOI BnacHoOCTi. BuokpemneHo okpemi npasa CniBBMAaCHUKIB 6araTOKBapTMPHOro ByAnHKY, AKi He MoXe
O6yTV peanizoBaHo 6e3 CTBOPEeHHA 00'€JHAHHA CMiBBNACHUKIB GaraTOKBapTMPHOro 6yanHKY abo 3anyyeHHA
yrnpaBuTens.

Summary

The article dwells upon the peculiarities of the co-owners’ exercise of the right on joint mutual ownership.
Some rights of multiple-dwelling building co-owners were pointed out, which cannot be realized without cre-
ating an association of multiple-dwelling building co-owners or involving a manager.
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'Reduction of the penalty sanctions amount
for the violation of economic obligations

3MeHWEeHHS PO3Mipy wmpagHUX caHKyil
3a nopyuweHHs 2ocnodapchbKux 30608’s13aHb
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MocTtaHoBKa npo6nemu. BinnosigHo [0 nonoxeHb cT. €T. 216 Ta 230 locnogapcbkoro kofaekcy YkpaiHu (gani —
K YkpaiHun) popmoto BignoBifanbHOCTI 3a NOPYLUEHHA NPaBW 34iIMCHEHHA roCnofapCcbKoi AiAnbHOCTI, HEBUKO-
HaHHs ab0 HEHANEXXHOTO BMKOHAHHSA roCnoapcbKnx 3060B'A3aHb € WTpadHi CaHKLil, iKi CTOPOHU BCTAHOBIIOTb
nig Yac yknagaHHa gorosopy. [poTe HeNOOAMHOKMMM Ha MPAKTULi € BUMAAKW, KON CTOPOHMN, KEPYIOUNCb 3arasib-
HOMPUNHATUM NPUHLMNOM CBOGOAM [OrOBOPY, NepefbavaoTb Y JOroBOpi 3HAYHO 3aBULLLEHI PO3MIpU LWTPAdHUX
CaHKLUiN, Wo Hagani nicna npea’saBNeHHA BUMOTM KPeauTOPOM BUKIIMKAE HU3bKY 3anepeyeHb i3 60Ky OOpKHMKa.
Kpim TOro, AKLLL0 cyma WTpadHUX CaHKLi 3HAYHO 3aBULLEHA, OCTAHHI 3MIHIOIOTb CBOE AiiCHE NPU3HAYeHHA — CTU-
MyJTIOBaHHA GOPXHMKA 4O BMKOHAHHA OCHOBHOMO rocrnofapCbKoro 3000B'A3aHHsA, ane Take CTUMY/IOBaHHSA, 3a
AIKOrO BOHM He CTaHOBJATb HEMOMIPHOIO TArapa Ana 60pXKHMKa i He € AXKepenom OTPMMaHHA HeBUMpPaBOAHNX
[ofaTKoBuX NpubyTkiB ana Kpegutopa'. OgHMM 3i cnocobiB 3ax1CTy Bi NOZIGHOrO 3N0BXUBAHHA KPEAUTOPOM
cBOOOAOI NOroBOpY € nepefdaveHa 3aKOHOM MOXKMBICTb 3MEHLLIEHHA PO3MipY WTPadpHMX CaHKLi cyaoMm, ane
Npo6nemolo € Te, WO Cy10Ba NPAKTMKa 3 LIbOro NPUBOAY He € YCTaNeHoH | He BUPI3HAETbCA OAHAKOBICTIO.

CraH pocnifgKeHHA. Y HayKOBil niTepaTypi AOCNIAXKEHHIO IHCTUTYTY WTpadHUX CaHKUIN Npuginanm ysary
Taki HaykoBui, AK O.A. AgamoBcbKa?, B.I. boryh?, J1.0. BuHokyposa*, H.IN. HeHtok®, LA. OceTuHcbka®, O.M. Mog-
uepkosHuiA’, 3.0. TaTbkoBa®, B.M. YepeluHtok® Ta iHLLI, NpOTe HU3Ka NWTaHb, O CTOCYTbCA 3MEHLLEHHSA PO3Mi-
py WTpadHMX caHKLil, e 3aNMLLAETbCA ANCKYCIHO Ta NoTpebye AoOoNpaLIloBaHHS, WO 3yMOBNEHO, 30KPeMa,
HeLOCTaTHbOK KOHKPEeTM3aLli€lo B 3aKOHOAABCTBI MiACTaB, 32 AKUX MOXIIMBE 3MEHLLUEHHA PO3Mipy WTPaPHUX
CaHKLIi 3a NOpyLUEeHHA rocnofapcbKmx 3060B'A3aHb.

' TocTtaHoBa BepxoBHoro Cyny y cknagi konerii cyapiB KacauiiHoro rocnogapcbkoro cyay Big 4 niotoro 2020 p. y cnpasi
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3BepHeHHA: 01.05.2020).

2 ApamoBcbka O.A. LUTtpadHi caHKUii Ta 3a3ganerigb BCTaHOBNEHi 36UTKW. MiZNPUEMHULTBO, rOCNoAapcTBo i NpaBo. 2007. N2 8.
C.45-48.
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Ta LlnBinbHOro Kogekcis. broneteHb miHicTepcTBa tocTuLii YKpainu. 2005. N2 4. C. 46-52.

® HeHtok H.M. MeHA y cdepi 30BHILLHbOEKOHOMIUYHOT AiAfIbHOCTi: OCHOBHA XapaKTepUCTUKa, NPOo6ieMun 3aCTOCYBaHHA Ta LWAAXY iX
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SKOH.-NpaB. nccnep. loHeuk : Oro-Boctok, JItg, 2005. C. 458-460.
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«MpaBo». 2011. N2 15. C. 39-40.
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MeTtolo cTaTTi € po3pobneHHA NPONO3KLi LWOAO KOHKPEeTM3aLil MicTaB 3MEeHLeHHA po3Mipy WTpadHNX
CaHKLIi 3a NOpYyLUEHHA rocnofapcbKmx 3060B'A3aHb.

Buknag ocHoBHOro matepiany. Ha 3akoHofaBuYOMy pPiBHI MOXMBICTb 3MEHLLIEHHA PO3MIpY WTPadHUX
CaHKLi 3a NOpYLIeHHA rocnofapcbknx 30608'A3aHb NnepenbayeHa nonoxeHHamn MK YkpaiHm ta LnsinbHoro
Konekcy Ykpainu (nani — LUK Ykpainun). Hanpuknag, y 'K YKpaiHu Wwoao 3MeHLWweHHA po3mipy WTpadHUX cCaHKLUil
3a NOPYLUEHHA rOCNOAaPCbKNX 3000B'A3aHb Y MONIOXKEHHAX Y. Y. 1§ 2 cT. 233 BCTaHOBNEHO, WO Y pasi, AKLO
HaneXHi o cnnaTty WrpadHi caHKLii HAAMIPHO BeNVKi NOPIBHAHO i3 30MTKaMU KpeamTopa, Cyh Ma€e NpaBo 3MeH-
LWINTK PO3MIp CaHKLUil. MNpu LbOMy 3aKOHOZaBeLb BCTAHOBJIIOE Nepenik Toro, LWo cyf NoBMHeH 6paTu fo ysaru
nig Yac BUPILIEHHA NMUTAHHA WOAO 3MEHLEHHA PO3Mipy WTPadHMX CaHKLUIN, a came: CTYMiHb BMKOHAHHSA 30-
60B’'A3aHHA OOPXKHMKOM; MaiHOBWIA CTaH CTOPIH, AKi 6epyTb yyacTb Yy 3060B’A3aHHI; He nuLe MaHOBI, ane i
iHLWIi iHTEepecn CTOpIH, WO 3aCyroByoTb Ha yBary. AKLWO NopyLeHHA 3060B'A3aHHA He 3aBAano 30MTKIB iHWNM
yyYaCHMKaM rocnofiapCbKmx BifHOCKH, Cy[, MOKe 3 ypaxyBaHHAM iHTepeciB 60pXKHMKa 3MEHLINTIN PO3MIp Hanex-
HUX [0 CAAATK WTPAaPHUX CaHKLin»',

LLle oaHieto nigcTaBoto 3MeHLIEHHA PO3Mipy BiANoBiAanbHOCTI (@60 3BiNbHEHHA Big Hel), dopmoto sKOT Mo-
XyTb O6yTV WTpadHi caHKLUii, BignoBigHO Ao nonoxeHb Y. 3 ¢T. 219 K YkpaiHu € HenpaBoMipHi i (6e3aifanbHicTb)
ApPYroi CTOpOHY 3060B'A3aHHA, LLO CNPUANN NPaBONOPYLLEHHIO.

AHani3syoum NoIoKeHHA rocnofapCbKoro 3aKOHOAABCTBA, MOXHA 3a3HaunTK Te, Wo 3a K YKpaiHu BCTaHOB-
NeHO Tpu NiAcTaBuy, 3a AKNX CyL MA€ MPaBO 3MEHLINTX PO3MIP WTPaPHUX CaHKLin: 1) BiaCyTHICTb 36MTKIB Y iHLWNX
YUYaCHUKIB rocnofapCbKmx BiZHOCUH Mif Yac nopyLieHHA 3060B'A3aHHA 60P>KHUKOM; 2) HasiBHICTb HENpaBoOMip-
HUX Jin (6e3gianbHOCTI) 4pYroi CTOPOHY 3060B'A3aHHS, WO CNPUANM NPABOMNOPYLUEHHIO; 3) HAAMIPHO BEINKUIA
po3Mip WTpadHMX CaHKL i TOPIBHAHO i3 36UTKamu KpeauTopa. Mig yac 3acTocyBaHHA OCTaHHbLOI NiACTAaBN 3aKO-
HoZaBeLb BCTAHOBJIOE MepesiK TOro, Wo CyA NoBMHeH 6paTu fo yBaru nig Yac BUPIiLEeHHA NUTaHHA WOoJo 3MeH-
LIEHHSA po3Mipy WTpadHUX CaHKLiA, a came: «CTyMNiHb BUKOHAHHsA 3060B'A3aHHA OOPXKHMKOM; MAaiHOBWIA CTaH
CTOPIH, AKi 6epyTb yYacTb Y 3060B’A3aHHiI; He NLIe MaNHOBI, ane i iHWi iHTepecn CTOPIH, WO 3aCyroBylOTb Ha
yBary», Npu LibOMy 3aKOHO[aBeLb 3aJIMLLMB BIAKPUTUM NUTaHHSA, WO X Tpeba po3ymiTui nig iHwWumn iHTepecamm
CTOPIH, AIKi 3aC/yroByI0Tb Ha yBary.

Y UK YKpaiH1 nONoXeHHA WoA0 3MEeHLIEHHA PO3Mipy HEYCTOMKM MICTATbCA B 4. 3 CT. 551, BignosigHo o
AKUX PO3MIp HEYCTOMKIN MOXe 6yTN 3MEHLLEHNWI 3a PiLLEeHHAM Cyay, AKLLO BiH 3HAaYHO NepeBuLLYE PO3Mip 361T-
KiB, Ta 3@ HAABHOCTI iHLWMX 06CTaBVH, AKi MaloTb iCTOTHe 3HaueHHA'". Kpim Toro, 3rigHo 3 U. 1-2 ¢T. 616 LIK YKpaiHu
Cyq 3MEHLUY€E PO3Mip HEeYCTOWKM, AKLLO NOopYLUEeHHA 3060B'A3aHHSA CTanoca 3 BUHM KpeamTopa Ta AKLWO Kpeaun-
TOP YMUCHO ab60 3 HeobepeXHOCTI CNPUAB 36iNbLIEHHI0 PO3MIpY 36MTKIB, 3aBAAHNX MOPYLLUEHHAM 3060B'3aHHS,
ab0 He BXMB 3axX0/1iB LLO/JO TX 3MEHLUEHHS.

OTxe, 3a LK YKkpaiHu nigctaBamu Ans 3MeHLIEeHHsA PO3Mipy HEYCTOMKN € Taki 06CTaBUHM: 1) AKLLO NOpYLLIeH-
Hs1 3000B'A3aHHA CTaNoCA 3 BVHU KPeamTopa; 2) SKLWO KpeanTop YMUCHO abo 3 HeobepeXXHOCTi crnipusB 36inb-
LUEHHIO PO3Mipy 36MTKIB, 3aBAaHNX NOPYLLUEHHAM 3000B'A3aHHA, 360 He BXIMB 3ax0fiB LOAO iX 3MEHLUEeHHS; 3)
AKLO PO3MIp HEYCTONMKM 3HAYHO NePeBULLYE PO3Mip 36KTKIB; 4) HAsBHICTb iHWMX 0O6CTaBWH, SIKi MalOTb ICTOTHe
3HAYEHHS.

AHanisyroum nonoXeHHA LMBINIbHOrO 3aKOHOAABCTBA, MOXKHa 3a3HaunTK Te, Wo 3a LK YkpaiHu He BCcTaHOB-
JIeHO BMYEpnHUI Nepenik NigcTas, 3a AKX CY, Ma€ NPaBO 3MEHLWWNTY PO3Mip HEYCTOMKW. HeBrnuepnHuin xapak-
Tep UbOro nepeniky xapakTepmnaye KOHCTPYKLiA HopMu 4. 3 cT. 551 LK YKpaiHu, B AKi BUKOPUCTaHO CNOMTYYHUK
«Tav, L0 A€ NiAcTaBN BBaXKaTu, LLO «HAABHICTb iHWNX 0OCTaBUH, AKi MalOTb iCTOTHE 3HaUYEeHHS», € CAMOCTIIHO
NiACTaBoOK A1 3MEHLUEHHA PO3Mipy HEYCTOMKM Ta MOXKe He MaTuh 3B'A30K 3 paKTOM 3HAUHOrO MepeBULLEeHHS
pPO3Mipy HeYCTOIKM po3mipam 36uTKiB. TO6TO, Ha BigMiHY Bifi rocnofapCcbKoro, B LUMBIifIbHOMY 3aKOHOAABCTBI Ye-
pe3 3akpinneHHs 4. 3 cT. 551 LIK YkpaiHu B UMHHI pefakLii He MOXXHA BBaXKaTy, O HAsABHICTb iHLLX 0OCTaBUH,
AKi MaloTb iCTOTHE 3HauyeHHA, Ma€ ByTy B3ATa 4O yBaru CyAoM Mif Yyac 3MEHLLEHHA PO3Mipy HEYCTOMKM Y pasi
3HaYHOro NepeBuLLEHHA PO3MiIpY OCTaHHIX po3mipam 36uTKiB. MNpu LboMy 3aKOHOAaBELb HaBiTb HE PO3KPUBAE
3MICT TaKMX iHWNX 06CTaBMH, AKi MatloTb ICTOTHE 3HAUEHHA.

19 Tocnopapcbkuii KopeKc YKpaiHy : 3akoH YKpaiHu Big 16 ciuHa 2003 p. Ne 436-IV. BinomocTi BepxoBHoi Pagu YkpaiHu. 2003.
NeNe 18-22. CT. 144. (I3 3miHamn).

" LUmBinbHUN Kogekc YKpaiHu : 3akoH YKpaiHu Big 16 ciuHa 2003 p. N2 435-IV. BigomocTi BepxoBHoi Pagn YkpaiHu. 2003.
NeNe 40-44. Crt. 356. (I3 3miHamn).
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To6T0 Hi B 3a3HauveHnx HopMax LK YkpaiHu, Hi B HopMax iHLINX 3aKOHOZ4ABUYMX aKTax YKpaiHM He MiCTUTbCA
nepeniky «0b6cTaBuH, SIKi MalOTb ICTOTHE 3HAUYEHHS» Ta «iHTEPECiB CTOPIH, WO 3aC/yroBYIOTb Ha yBary», 3a HasB-
HOCTi AKX rOCNOAAPCbKAM CYAOM MOXe 6yTM 3MEHLIEHO PO3Mip WTPAPHMX CaHKUI, TOMY BUPILLEHHA LbOro
nTaHHA 6e3nocepefHbO NOKNAAAETLCA Ha PO3CYA CyaAy, AKUI PO3rNAAAE BiANOBIAHE NUTAHHA 3 ypaxyBaHHAM
YCiX KOHKPEeTHNX 06CTaBMH CMPaBU B iXHil CYKYMHOCTI, NPO L0 3a3HaYa€eTbCA B OrNAL0BOMY NUCTi Buworo roc-
nogapcbkoro cyay Ykpainu Big 29 keitHs 2013 p. N2 01-06/767/20132,

BapTo TaKoX HAarofoCKTY Ha TOMY, LLIO TaKe 3MEHLLEHHA PO3Mipy CaHKLl € NpaBoOM cyay, a He 1ioro 06oB's3-
KOM, Ha L0 BKa3yeE 3aKpinjeHHA B 3a3Ha4YeHMX HOPMax Takol KOHCTPYKLii, AK «Cyd Ma€ npaso...». Ha ocTtaHHe
TaKo»K HeoHOpPa3oBO 3BepTaB yBary BepxosHun Cyp y CBOIX NpaBOBUX MNO3KMLiAX. 30KpeMa, 3rigHO 3 OfHi€l 3
OCTaHHIX NpaBoBKX No3uUil BepxoBHoro Cyay 3 NTaHHA 3MeHLEeHHA WTpadHMX CaHKL i 33 NOPYLLEHHSA FOCMo-
[ApPCbKMX 3060B'A3aHb, BUKageHoto B MNoctaHoBi Big 19 ntotoro 2020 p. y cnpasi N2 910/1303/19, «3MeHLIeHHSA
PO3Mipy HEYCTOMKM € MPaBOM CyZly, @ 3a BiCYTHOCTI B 3aKOHI AK nepeniky BUHATKOBMX 0O6CTaBWH, TaK i Bpery-
NbOBaHOroO PO3MIpY (BiACOTKOBE CMiBBiAHOLEHHS) MOXANBOIO 3MEHLLIEHHA WTPadHUX CaHKLilA, roCnoaapCbKuii
cyn, OUiHMBLUW HaflaHi CTOPOHaMK AOKa3n Ta O6CTaBUHM CnpaBy B iXHil CyKYNHOCTI, Ha BNaCHU po3cyn i3 fo-
TPUMaHHAM npasun cT. 86 MK YKpaiHu BUpiLIYe NUTaHHA NPO HaABHICTb abo BiACYTHICTb Y KOXHOMY KOHKpET-
HOMY BUNaAKy 006CTaBVH, 33 AKX MOXIIMBE TaKe 3MEHLLEHHSA Ta Noro po3mip»'3. OTxe, KNOYOBY POJb Y MUTaHHI
OO0 3MEHLUEHHSA PO3MIpY WTPapHUX CaHKLiN MaTUMe po3cyr Cyay, Ha AKUIN MOXHA BIUIMHYTW, HaJaBLWK fo-
CTaTHi AOKa3M Ta NOC/IAOBHO apryMeHTyBaBLUN CBOI BMMOTY B MOJAHOMY K/TOMOTaHHI MPO 3MEHLUEHHA PO3Mipy
WTPadHUX CaHKLiN.

Hanpwuknag, BignoBigHoO Ao npaBoBoi no3uii BepxosHoro Cyay B [ToctaHoBi Big 4 ntotoro 2020 p. y cnpasi
N2 918/116/19, BMpiLLytoun NUTaHHA NPO 3MEHLLEHHSA PO3Mipy NeHi Ta wrpady, AKi NigNAraloTb CTATHEHHIO 3i CTO-
POHWU, WO nopyLumnnia 3060B'A3aHHA, Cyf Ma€ 3'ACyBaTN HAaABHICTb 3HAYHOIO NEPEBULLEHHA PO3MipY HEYCTONKM
nepeg pPo3mipom 361TKiB, a TaKOXK 06'EKTUBHO OLIHWTW, UM € Lie BUMALOK BUHATKOBUM, CMIUPAKYNCH Ha iHTepe-
CU CTOPIH, AKi 3aC/TyroByI0Tb Ha YBary, CTyniHb BUKOHAaHHA 3000B'A3aHb, MPUUYMHN HEHANIEXHOMO BUKOHaHHA abo
HEBUKOHAHHA 3000B'A3aHHA, HE3HAYHOCTI MPOCTPOYEHHA Yy BUKOHaHHI 3060B'A3aHHA, HEBIZNOBIAHOCTI PO3MiI-
py NeHi HacnigKam NopyLeHHs, HeranHoro Ao06POBINbHONO YCYHEHHA BMHHOK CTOPOHOI MOPYLLEHHA Ta NOro
Hacnigkie. ManHOBUI CTaH CTOPIH i couianbHa 3HAUYLWiCTb NIANPUEMCTBA MalOTb 3HAYEHHA O PO3B’A3aHHA
NUTaHHA LWOAO 3MEHLUEHHA NeHi. TakoX Nig Yac pPo3B'A3aHHA NUTAaHHA MPO MOXJ/IMBICTb 3MEHLUEHHA HeYCTOMNKN
cyn mae 6patu 1o yBaruv He nuile MaiHOBUI CTaH OOPXKHIMKa, ane N MaliHOBUIA CTaH CTAryeaya, ToOTo BpaxyBaTtu
iHTepecn 060X CTOPIH.

CyTb ui€ei cnpasu nonarae B Tomy, Wo MNAT «HauioHanbHa akuioHepHa KomnaHia «Hadtoras YkpaiHu»
(pani — Mo3mBau) 3BepHynoca go KomyHanbHOro nignpremctea «30n0byHiBKOMYHeHepria» 300n6yHiBCbKOI
MicbKoi paaw (mani — Bignosigay) 3 No30BOM MpPO CTArHeHHs 6opry B 3arasbHii cymi 1 555 968,99 rpH, 30-
Kpema ocHoBHoro 6opry B cymi 856 200,66 rpH, neHi B cymi 195 533,34 rpH, TPbOX MNPOLEHTIB PiYHMX Y CYMi
108 423,10 rpH, iHGnAUinHUX BUTPaT y cymi 395 811,89 rpH. MNo30BHI BUMOr/ MOTBOBaHI TM, Wo Bignosigau
HECBOEYACHO 3[iMICHIOBAB OMJaTy 3a nepegaHunii ra3 i He BUKOHaB 3000B'A3aHHA 3a 4OrOBOPOM MOCTaYaHHA
npupopHoro rasy. Cyam nonepepHix iHCTaHUin, JOCNIANBILM HaBeAeHi B KNOMOTaHHI JOBOAM Ta HafdaHi Ha ix
niaTBepAXeHHA AO0Ka3w, AiNWnn BUCHOBKY MPO Te, WO aprymeHTn Bignosigava WwWogo noro MaHOBOrO CTaHy
CnpaBAi 3acnyroBytoTb Ha yBary (y YacTuHI BiiLUKOAYBaHHA Pi3HULI B Tapundax cepep HaceNeHHs, opraHisaliam,
yCTaHOBaM, Lo diHaHCYOTbCA 3 [lepKaBHOro Ta MicLLeBOro GlofKeTiB, i siKi i3 [lep»kaBHOro 6iogkeTy Bignosi-
[ady He BifLWKoAoOBaHi); Bignosigay € KOMyHanbHUM NiANPUEMCTBOM, LLO CTBOPEHe AJ1A 3af0BOJIEHHA NoTpeb
CNOXKMBaUiB Y TEMIONOCTayaHHi Ta 3MyLLeHe HaaBaTN MNOCNYrY 3a BapTiCTIO, HUXKYOLO Bif il cobiBapTOCTi; cnna-
Ta WTpadHUX CaHKLiN Yy NOBHOMY 06CA3i B LIbOMY BUMAAKy 3adinae He Nivilie MaHOBI iHTepecu Bignosigaua, a
M iHWi iHTepecn Woao MOXINBOCTI 3abe3neyyBaT LieHTpani3oBaHe TEMONOCTa4YaHHs YCTaHOBaM GlofKeTHOT
chepu Ta nocnyr i3 TennonoctayaHHA M. 30on6yHoBa. TakoX Cyfamu Mif Yac BUpPILLEHHS L€l cnpaBy BpaxoBaHO
Lo6pOoCOoBiCcHY NoBediHKy Bignosigaua (KowTy cniavyyBannca HAM AK [0 NOPYLIEHHA NPOBaAKeHHA Y CNpaBi, Tak
i nicnA NopyLeHHA 3 MeTO 3MeHLLEeHHA 3a60pProBaHOCTi), Noro GiHaHCOBUIA CTaH, a TaKOX Te, WO o3rBavem He
HaJlaHO [10Ka3iB MOHECEHHSA 36MTKIB Y 3B'A3KY 3 TaKUM NMPOCTPOYEHHSAM.

2. Ornagosuin nuct Buworo rocnogapcbkoro cygy Ykpainu Big 29 kBiTHA 2013 p. N2 01-06/767/2013 «[po peAki nuTaHHA
NPAKTUKN 3aCTOCYyBaHHA roCrnofapcbKUMM CylaMuy 3aKOHOAABCTBa NPO BiAMNOBiAaNbHICTb 3a MOPYLLEHHS rPOLLIOBMX 3000B'A3aHb».
3akoHogaBcTBO YKpaiHu. URL: https://zakon.rada.gov.ua/laws/show/v0767600-13 (nata 38epHeHHs: 05.05.2020).

3 MocTtaHoBa BepxosHoro Cyny BepxosHuin Cyn y cknagi konerii cypais KacauiliHoro rocnogapcbkoro cygy Big 19 niotoro
2020 p. y cnpasi N° 910/1303/19. €avHuii pepaBHUA peecTp cypoBux piweHb. URL: http://www.reyestr.court.gov.ua/
Review/87735412 (paTa 3BepHeHHs: 10.05.2020).
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Y uin npasosin no3uuii BepxosHun Cyn akLeHTYe OKpemy yBary Ha TOMY, LLO, OKPIM MaiHOBOrO CTaHy, AnA
3MeHLUEHHA PO3Mipy NeHi Ma€ 3HauYeHHA coliasibHa 3HauYyLLiCTb MiANPUEMCTBA, BPAaXOBYE Te, LLO Lie NiAMNPUEMCTBO
KOMYHasibHOT ¢popmm BrlacHoCTi. [MpoTe Woao couianbHOI 3HAUYLOCTi AK 0OCTAaBMHU, L0 MAE 3HAYEHHA Mig Yac
3MeHLUEHHS po3Mipy WTpadHMX CaHKLiN y 3aKOHOAABCTBI YKpaiHu BigCyTHI 6yab-AKi 3rafyBaHHs, BiANoBigHo, 3a-
NNWAETLCA BIAKPUTUMM NMUTAHHA: Yn OyayTb y PiBHUX yMOBaX MifNPUEMCTBA Pi3HMX GOPM BIIACHOCTI Ta AK BU3Ha-
YnTU, YU € NIANPUEMCTBO COLliaNbHO 3HaYYLLMM Mif Yac PO3B'A3aHHA MUTaHHA NPO 3MEHLLIEHHA WTPadHUX CaHKLiM.

Takox BepxoBHui Cyn Haronocms Ha ToMy, WO 0OOB'A30K AOBECTN HAsABHICTb OOCTaBWH, AKi MatloTb iCTOTHe
3HAUYeHHA A1 MOXJIMBOCTI 3MEHLLEHHSA PO3Mipy WTpadHUX CaHKLiN, NOKNaJaeTbCA Ha Bignosigaya, BigxXnunmeLwLm
B Lil1 CNpaBi NOro ckapry npo Te, Lo CyfaMu nonepefHix iHCTaHLii He 3'ACOBaHO NUTaHHA HAABHOCTI 36UTKIB y
Mo3uBaya, iXHbOro PoO3Mmipy, Lo € 0OOB’'A3KOBUM A5 3acTOCYBaHHA CT. 233 'K YkpaiHu. CBOE pileHHA BepxoBHUi
Cyn o6rpyHTOBYE TUM, IO 3 OFNAQY Ha NPUHLMN 3MarasibHOCTI CTOPIH Yy rocnofapcbKoMy npoLeci KoxHa ocoba
Ma€ AOBeCTM 06CTaBMHM, AKI MatoTb 3HAYEHHA AN1A CNPaBY i Ha AKi BOHa MOCUNAETLCA AK Ha MiiCTaBy CBOIX BUMOT
abo 3anepeyeHb, Kpim BMNafKiB, BCTAaHOBMIEHNX 3aKOHOM, L0 NepeabdaveHo nosnoxeHHamM cT. 13 TIK YkpaiHu.

Y uilh cnpasi 3MeHLWEeHO Po3Mip WTpadHMX CaHKLi Ha 50% 3 99% 3aABNEHUX Y KTIOMNOTaHHI NPO 3MEHLLEHHS.
Cyn BiflioB TaKoro BUCHOBKY, OOFPYHTOBYIOUM CBOE PilLEHHA TUM, O 3MEHLIEHHSA PO3Mipy WTPAadHMX CaHKLIl
Ha 99% HiBentoBaTIMe CaMe 3HAUYEeHHS MeHi SK BiAMOBIAANIbHOCTI 32 NOPYLUEHHS FPOLIOBOro 3000B'A3aHHA, WO
Ma€ Ha MeTi 3aXMCT NpaB Ta iHTepeciB KpeauTopa y 3B'A3KY 3 MOPYLIEHHAM NOro npasa Ha CBOeYacHe (Bignosia-
HO 10 CTPOKiB, NepeabayeHx OrOBOPOM) OTPMMaHHSA FPOLLIOBMX KOLUTIB 3@ HagaHi HUM nocnyrul.

AHanoriyHa npaBoBa No3uLiA Nif Yac BUPILLEHHA CNpaB NPO 3MEHLEHHA PO3Mipy WTPadHUX CaHKLiN BU-
cBiTneHa B NoctaHoBi BepxosHoro Cyay Big 5 TpaBHA 2020 p. y cnpaBsi N2 921/289/15-r/4 «wo[0 CyTHOCTI npaBa
CYQly Ha 3MEeHLUEeHHA HeYyCTOMKI», 3riJHO 3 AKOK roCnofapCcbKun cyf, NpruinMatoyn BignosigHe pilleHHA CTOCOB-
HO 3MEHLLEHHSA PO3MIpY WTPAPHUX CaHKL i, MAa€ 06'EKTUBHO OLiHUTU, UM € Lie BUNAAOK BUHATKOBUM, CriMpa-
IOUMCb Ha iHTepeCcKn CTOPIH, AKI 3aC/yroBYIOTb Ha yBary, CTyrMiHb BUKOHaHHA 3000B'A3aHHA, NPUYUHU (MPUYLH)
HeHaneXXHoro BUKOHaHHA abo HeBMKOHAHHSA 3000B'A3aHHA, HE3HAUHICTb NPOCTPOYEHHA BUKOHAHHSA, HaCNiaKu
nopyLlueHHA 3060B'A3aHHA, HEBIANOBIAHICTb PO3MIpY CTAryBaHOI HeycTolKK (lWwTpady, NeHi) Takum Hacnigkam,
noBefiHKY BUHHOI CTOPOHM (30KPEMa, BXUTTA UM HEBXUTTA Helo 3aX0AiB 4O BUKOHAHHA 3000B'A3aHHA, Herain-
He 10OpPOoBINbHE YCYHEHHSA HEl0 NOPYLUEHHSA Ta MOro HacNifgKiB) Towo™.

OTXe, Nif Yac BUpPILEHHS NMMUTaHb WOAO 3MEHLUEHHSA PO3MIpY WTPadHUX CaHKLi Yepes BiaCyTHICTb y 3aKo-
HOZABCTBI YITKOro nepeniky, Lo » came Tpeba po3yMiTi Mif iHWWMW iHTEpecamMmn CTOPIH, AKi 3aC/lyroBytoTb Ha
yBary, Ta o6cTaBMHamu, AKi MalTb iCTOTHE 3HAYEHHSA, — CYAU Nif Yac BUPILLEHHA TaKUX NUTaHb BUKOPUCTOBYIOTb
OLiHOYHI KaTeropii 3 ornagy Ha 06’eKTVBHI 06CTaBUHY CNPaBU Ta HaJaHi foKa3N.

MopAp i3 BMLie3a3HauYeHMY 06CTaBUHaAMK, LLO BM3HaYeHi B OCTaHHix no3uuisax BepxosHoro Cyay, Ha ocHO-
Bi MpoaHani3oBaHoI CyJOBOI MPAKTUKM MOXHa TaKOX BUAINMWTY 11 iHWi 06CTaBMHU, AKi He 3a3HaYeHi B 3aKOHOAaB-
CTBI SIK NiACTAaBU 3MEHLUEHHS PO3Mipy WTPadHUX CaHKLiN, ane, BTIM, BPaxoBYOTbCA CyAamu MNig Yac NPUAHATTA
TaKOro pilleHHsA, 30KpeMa:

— NOBAXHICTb NPUYNH HECBOEYACHOTO BUKOHAHHA BOPXKHMKOM 3060B'A3aHHA'S;

— PU3NKOBUI BUA AisNbHOCTI GOPXKHMKA, @ Came, Lo BiH € BUPOOBHUKOM CiflbCbKOroCnoAapCbKoi NpoayKLuil,
a pe3ynbTaTy Oro npaLi 3anexarb Bif HeperynboBaHUX HUM 0OCTaBUH — MPUPOAHMX i TOroAHMX YMOB'S;

—3ab60proBaHicTb KOHTPareHTiB Nepes 60pPXxHMKOM'” abo BiACYTHICTb Ol0AMKETHMX acUrHYBaHb '%;

— CKMafiHa cuTYyaLin B ieprKaBi Ta HEraTMBHeE eKOHOMIYHE CTaHOBMLLE 3arasiom'?;

— HenpubyTKOBICTb OpraHisauii 6op>kHUKa' Ta iHLWe.

* TocTtaHoBa BepxoBHoro Cyny y cknagi konerii cypais KacauinHoro rocnogapcbkoro cypy Bif 5 TpaBHa 2020 p. y cnpasi
N2 921/289/15-r/4 «lllogo cyTHOCTI npaBa CyAy Ha 3MEHLUEHHA HeYCTONKM». EAVHUN AepXaBHUN peecTp cyaoBux piweHb. URL:
http://www.reyestr.court.gov.ua/Review/89060486 (gaTa 3BepHeHHs: 18.05.2020).
> TocTtaHoBa BepxosHoro Cyay Bi 7 nuctonaga 2019 p. y cnpasi N2 920/437/19. €avHNIA fep>KaBHUN PEECTP CY[OBUX PilleHb.
URL: http://reyestr.court.gov.ua/Review/85470800 (gata 3BepHeHHs: 21.05.2020).
¢ TocTtaHoBa Buworo rocnogapcbkoro cyay YkpaiHu Big 21 nunHa 2009 p. y cnpasi N© 20/221-08. €EanHWIN fepKaBHUI PeeCTP
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Reduction of the penalty sanctions amount for the violation of economic obligations ‘§

OTxe, ofHi€to 3 Npobnem YMHHOTO 3aKOHOMAABCTBA € fAK BiACYTHICTb YITKOCTI Mig Yac popmynoBaHHA 3aKOHO-
JaBLEeM MNPaBOBUX MiACTaB 3MEHLLEHHA PO3MIPY LUTPAPHUX CaHKLlA, TaK i BiACYTHICTb IXHbOrO BUYEPMNHOIO NepeniKy.
Kpim Toro, Ha cborofiHi NpaBoBi NiACTaBM 3MEHLLIEHHA PO3MipY WTPAadHNX CaHKLIN MICTATLCA Y IBOX HOPMATUBHIX
aKTax i, AK HaCNigoK, He y3roaxeHi Mix coboto. PisHounTaHHA, NOB'A3aHi i3 3acTocyBaHHAM CT. 233 K YKpaiHu, Bu-
KIMKaHi i He 30BCiM BAanum GopmysnoBaHHAM, BiCYTHICTIO B Hill BUYEPMHOro nepeniky o6CTaBuH A 3MEHLUEH-
HA PO3Mipy LUTPadpHUX CaHKLiN. BuaaeTbca, WO AOLINBbHUM € 3aKPINIEHHA 3aKPUTOro nepeniky nifcTaB 3MeHLLEHHS
po3mipy WTpadHKX CaHKLI i3 METOI PIBHOCTI OXOPOHN iHTepeciB rocnofapcbKmnx opraHisadin ycix ¢opm BnacHoCTi
B 'K YKpaiHu sk koandikoBaHOMY HOPMaTVBHOMY aKTi, LLLO BCTAHOBJIIOE NPABOBi 3aCafivi rOCMOAAPCHKOI AisNIbHOCTI.

Y HayKoBIl niTepaTypi He pa3 BKa3yBanocCA TakoX i Ha MeBHY HEeNOriYHICTb NOMIOXKEHHA MPO Te, WO po3Mip
HeYyCTOMKM MOoKe ByTV 3MEHLLEHMWI 3a PilLeHHAM Cyay, AKWO BiH 3HAYHO NepeBULLYE PO3MIp 3amnofiAHNX Kpe-
ANTOPY 36UTKIB, OCKISIbKM XapaKTEPHMM Y CTAFHEHHI HEYCTOKM AIK MipW BiAMOBI#anbHOCTI € Te, Lo, BMMaralum
CTATHEHHA HEYCTOMKM 3 KOHTPAreHTa, AKMI NopyLIMB 3060B’'A3aHHA Ta He CNaTVB HEYCTOWKY fOOPOBINbHO, Kpe-
ANTOPY He Tpeba AoBOAWTY Hi PO3MIp, Hi paKT BUHUKHEHHSA 36UTKIB'. PO WO 3ayBaXKeHO He TiNbKK B HAYKOBIl
niTepartypi, ane n NpAMO 3a3HayeHo B 4. 1 cT. 550 LK YkpaiHu, Wwo npaBo Ha HeyCTONKY BUHMKAE HE3ANIEXHO Bif
HasBHOCTI y KpeamTopa 36UTKiB, 3aBAaHNX HEBMKOHAHHAM ab0 HeHaNeXHUM BMKOHaHHAM 3000B's3aHHsA. Ye-
pes3 TaKy HeBiAMNOBIQHICTb HOPM, Tpeba BBaXkaTy, L0 3MEHLLEHHA PO3Mipy WTpadHUX caHKUin Mae BigbyBaTnca
TiNIbKM 32 HAABHOCTI BUHATKOBMX OOCTaBYH, O MatoTb iCTOTHE 3HaYEHHA Ta CaM iHCTUTYT 3MEHLLEHHSA PO3Mipy
wrpadHMX CaHKLIN NOBMHEH MATW XapaKTep BUHATKY, @ He NpaBua, BiNoBiAHO, He AOMYyCKaloun HiBetoBaHHSA
3HaUEHHA WTPaPHUX CAHKLN.

BucHoBKK. Ha ocHOBI NpoBeaeHOro AochiaXKeHHA 3po6/1eHO TaKi BUCHOBKM:

1) noBeAeHo, o 060B'A30K AOBEAEHHA HAABHOCTI 0OCTaBUH, AKi MaloTb ICTOTHE 3HaUYEHHSA AN MOXKANBOCTI
3MEHLLEHHA PO3Mipy WTPAPHUX CaHKLN, MOKNAAAETLCA HAa OOPXKHUKA;

2) KOHKPETMN30BaHO, WO BiAnNoBigHO A0 NonoxeHb K YKpaiHy BCTaHOBNEHO TpW NiACTaByY, 3a AKNX CY4 Ma€e
NPaBo 3MEHLINTX PO3MIpP WTPadHUX CaHKLiN: 1) BiACYTHICTb 30MTKIB B iHLUMX YYaCHUKIB rOCNOgapCbKmX
BiZIHOCUH N Yac NopyLIeHHA3060B'A3aHHA BOP>KHUKOM, 2) HASIBHICTb HEMPaBOMIPHUX Al (6e3aisnbHOCTI)
ApYyroi CTOPOHM 3060B’A3aHHA, WO CNPUANM NPABONOPYLLEHHIO, 3) HAAMIPHO BENVMKNIA PO3MIp LWTPadHMX
CaHKLi NOpiBHAHO i3 36uTKamu KpeamTopa. Mig yac 3acTocyBaHHA OCTaHHbOI NiACTaBU 3aKOHOAABELb
BCTaHOBJIOE NPUONM3HUIN Nepenik TOro, WO cyd Ma€ 6patn Jo yBaru nig yac BUPILEHHA NUTAHHA WoJo
3MEHLUEeHHs po3Mipy WTpadHMX CaHKLiN, a came: «CTyMiHb BUKOHAHHA 3000B'A3aHHA GOPXKHUKOM;
MalHOBWIA CTaH CTOPIH, AKi 6epyTb y4acTb y 3000B'sI3aHHI; HE N1LIE MAHOBI, ane 1 iHWi iHTepecn CTOpIH,
L0 3aC/TyrOBYIOTb Ha yBary»;

3) apryMeHTOBaHoO, WO B YNHHOMY HaLlioHafIbHOMY 3aKOHOAABCTBI BiACYTHIl nepenik «06CTaByH, AKi MalOTb
iCTOTHe 3HaYeHHA» Ta «iHTepeciB CTOPIH, L0 3aCNYyroByIOTb Ha yBary». B pe3synbrati npoBefeHoro aHanisy
CYLOBOI MPaKTUKK Yy3aranbHeEHO, AKi came oOCTaBUHWU Ta iHTepecw, WO MaloTb iCTOTHE 3HAYeHHA Ta
3aC/yroByoTb Ha yBary, BPaxoBYOTbCA Cyfamm Mif vyac BUPILIEHHA NMUTAHHA WOAO 3MEHLUEHHA PO3Mipy
WTpadHUX CaHKLi, a came:

— 00'eKTMBHA OLiHKa KOHKPETHOrO BUMAAKY BMHATKOBMM 3 OMNIAAY Ha iHTepecy CTOpiH, AKi 3aCyroByoTb
Ha yBary;

— NPUYMHN HEHANEXHOIO BUKOHAHHA ab0 HEBMKOHAHHSA 3000B'A3aHHS;

— HE3HAYHICTb NPOCTPOYEHHSA Y BUKOHaHHI 3060B'A3aHHSA;

— HeraiiHe [JOOPOBiNbHE YCYHEHHA BUHHOK CTOPOHOIO NMOPYLUEHHA Ta MOro HacifKiB;

— coujianbHa 3HAYYLWICTb NiANPUEMCTBA, WO MalTb 3HAYEHHA AN BUPILIEHHA MUTAHHA MPO 3MEeHLUEeHHSA
neHi;

— HaCNigKM NOpYyLLUEHHA 3060B'A3aHHSA;

— noBefiHKa BMHHOI CTOPOHU (30Kpema, BXUTTA U/ HEBXUTTA Helo 3axX0fiB 10 BUKOHAHHA 3060B'A3aHHA,
HeraliHe JOOPOBINIbHE YCYHEHHS Helo MOPYLLEHHSA Ta MOro HAacNigKiB);

— NOBAXHICTb NPUYNH HECBOEYACHOTO BUKOHAHHA BOPXKHMKOM 3060B'A3aHHS;

— PV3MKOBUI BUSA LiANbHOCTI OOPXKHUKA, HAaNpUKiag, AKWO BiH € BUPOOHMKOM CiflbCbKOrOCNofapcbKol
npoaykKuii i pe3ynbTati MOro npaui 3anexaTtb Biff HeperynboBaHUX HWM OOGCTaBUH — NPUPOAHKUX i
NOroAHNX YMOB;

—3ab60proBaHiCcTb KOHTPAreHTiB Nepes 60PXKHUKOM abo BiACYTHICTb GHOAXKETHUX aCUTHYBaHb;

— CKJlagHa cuTyalifl B feprkaBi Ta HeraTMBHe eKOHOMIUHe CTaHOBMLLE 3arafnom;

— HenpubYTKOBICTb OpraHisaLii 6opP>KHNKa TOLLO;

4) 3anpOnOHOBaHO 3 METOID KOHKPETM3aLil NiAcTaB 3MEHLLEHHA PO3MIpY WTPAPHMX CAHKLi 3a MOpYLUEHHA
rocnofapcbKkrx 3060B'A3aHb | AOTPMMAHHA MPUHLMMNY PiBHOCTI OXOPOHW iHTEPEeCiB rocnofapcbKux
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opraHizadin ycix ¢opm BnacHocTi 3akpinieHHaA B K YKpaiHu Ak KogndikoBaHOMY HOPMATUBHOMY aKTi,
L0 BCTAHOBJIIOE NPABOBI 3acagu rocnofapcbKol AifANbHOCTI, BUMEPHOro nepeniky nigcras 3MeHLeHHA
po3Mipy WTpapHMX CaHKLiM, a came AoUinbHUM ybauaeTbCA nonoxkeHHsA cT. 233 MK YkpaiHu Buknactu
B TaKiin pegakuii: «Cya Ma€ NpaBo 3MEHLLNTY PO3Mip WTPAadHMX CaHKUIN Y pasi: BigCyTHOCTI 36MTKIB y
iHWMX YYaCHUKIB roCNoAapCbKyX BIZHOCUH Mif Yac NopyLlleHHs 3060B’'A3aHHA OOPXKHMKOM; HAaABHOCTI
HenpaBOMIpHUX [l (6e3[iAnbHOCTI) APYroi CTOPOHM 3060B'A3aHHA, WO CAPUAAN NPABOMOPYLLEHHIO;
HaZMipHO BENIMKOro po3mipy WTpadHUX CaHKL i MOPIBHAHO i3 36MTKaMU1 KpeamnTopa; BaXKKOro MaitHOBOIo
CTaHy 6OPXXHMKa Ta 3a0BiIbHOrO MAaMHOBOIO CTaHy KpeauTopa; NOBAaXKHOCTI MPUUYNH HECBOEYACHOTO,
HEHaNe)XHoro BMKOHaHHA abo HeBMKOHAHHA 3000B'A3aHHA GOPXHWKOM; HeramHoro [O6pPOBINbHOrO
YCYHEHHSA BMHHOI CTOPOHOI0 MOPYLUEHHA Ta MOro HAaCNiAKiB; pU3NMKOBOro BUAY AiANbHOCTI GOPXKHUKA;
HasABHOCTI 3a60pProBaHOCTi KOHTPareHTiB Nnepes 60PXKHMKOM abo BiACYTHICTb BIOAMETHUX aCMrHYyBaHb;
HenpubyTKOBICTb OpraHizaLii 60pP>KHUKa».

4

AHomauis

CTaTTio NPUCBAYEHO NMUTAHHIO 3MEHLLIEHHA PO3Mipy WTPadHMX CaHKLUI 3a MOPYLUEHHA roCNogapCbKmnx 30-
60B'A3aHb. Y pobOTi NpoBeAeHO aHani3 3aKOHOAABCTBA, NMPaBOBOI JOKTPUHM Ta CYAOBOI MPaKTUKM CTOCOBHO
3a3HayeHoro nNuTaHHA. [poaHanizoBaHO NpaLi HayKOBLiB, AKI JOC/IAKYBaNW L0 TeMaTUKY, Ta PO3riAHYTO 1 3a-
NPOMOHOBAHO MiAXOAN [0 BUPILLEHHA OKPEMUX MPOOBAEMHNX NWTaHb Mif Yac 3MEHLUEHHA PO3MIpY WTPapHUX
CaHKLin. Ha ocHOBI NpoBeaeHOro 4OCNiAXKEHHA 3aNPONOHOBAHO BMKNAcTU cT. 233 MK YKpaiHu B iHWIiN pefakLii.
TakoX y po60Ti KOHKPETU30BaHO MiACTaBM ANA 3MEHLUEHHSA PO3MIpY WTPAGHMX CaHKLiN, L0 3ac/yroBYIOTb Ha
yBary 3a Takoro 3MeHLUEeHHA 3a NOPYLUEHHA rocnofapcbkux 3060B'A3aHb.

Summary

The article is devoted to the issue of reducing the penalty sanctions amount for the violation of economic
obligations. The paper analyzes the legislation, legal doctrine and court practice on this issue. The works of sci-
entists who have studied this issue are analyzed, and approaches to solving certain problems while reducing the
amount of penalty sanctions are considered and proposed. On the basis of the research it is offered to state Art.
233 of the Civil Code of Ukraine in another edition. The paper also specifies the grounds for reducing the amount
of penalty sanctions that deserve attention in such a reduction for the violation of economic obligations.
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cgioomicme.

MocTraHoBKa npo6nemu. YucneHHi TpaHcdopmaLii MUTHOrO 3aKOHOAABCTBA Ta OpraHiB MWUTHOI Cnpasu
Bil MOMEHTY 3800yTTA YKpaiHO He3aneXXHOoCTi i foTernep AEMOHCTPYIOTb MANHHICTb NpaBun y cdepi MUTHOT
NONITUKKY, Ae NPaBoOBi BIGHOCMHM 3MIHIOIOTbCA Mg BAIMBOM HaLiOHasIbHUX €KOHOMIYHMX, MOMAITUYHUX Ta r1o-
GanbHNX MiXITIOACBKNX 3B'A3KIB. KOXeH i3 Lux ¢akTopiB BU3HAUYaNIbHNM YMHOM Ji€ Ha YMOBW, 3a SIKMX feprkaBa
3a/IMLIAETBCA CMPOMOXKHOK ePeKTUBHO RiATU AK CYy6'€KT MUTHOT NONITVKM, OTPUMYIOUN MaKCMMalTbHi BUroAM
Bif, aAMiHICTPYBaHHA nepemilleHHA ToBapiB Yepe3 MUTHUN KOPAOH. EKOHOMIUHMI BUMIp TakmMX BUrof TakoX
cneuundikye npegmet gocnigkeHHsA. [na 6aratbox KpaiH MUTHI nnaTexi 4yacTo No3a KOHKYPEHLIE iHLWINX axe-
pen HanoBHEHHA Aep)kaBHoro broaxeTy. Hanpuknag, B YKpaiHi 3a 2019 p. lepkaBHa MuUTHa cnyxba 3ibpana
[0 feprkaBHOro 6omkeTy 14,6 Mnpa Aonapis, 3 AKMX NOAATOK Ha AoAaHY BapTiCTb 3 iIMNOPTHUX TOBApiB CKNas
289,8 Mnpp rpH Y cKnagi 3aranbHux goxofdis — 998,3 mnpa rpH’. Takox AVBEPreHTHO PUCOI0 AOCTIAXKYBAHOIO
npeameTy cta€ GbakTop HegobpoUecHNX, BacHe NoNITUYHIKX, MOTMBIB MNif Yac yXBaneHHA napiamMmeHTOM 1 opra-
Hamu nNy6nivHOT agMiHicTpauii KagpoBux, GicKanbHUX Ta iHLWOMO 3MICTY pilleHb i3 MMTaHb MUTHOI NOAITUKN. Mpn
LibOMY TEPMIHOBICTb («<TypOOpeXKnM») He O3HaUYa€E 3MiHY METOAIB, AKI NpaLo0Tb, Ha MeToAM, AKI He NPaLIoTb,
Matoum He3PO3yMINniA BMJIMB HA EKOHOMIKY Ta Bo[XKeT, CyMiXHi MpaBoBi ABuLIa. BinobpaxxeHHA npobnemaTnku
UUX MMTaHb 3HANLWJIO YiflbHE MiCLe Y BifNOBiAHI NPaBOBiN QOKTPUHI.

AHani3 octaHHix gocnimKeHb i ny6nikadif. H13Ky npaBoBMX NTaHb OpraHisauii Ta AiANbHOCTI cMcTemMy MUT-
HIVX OpraHiB, a TakoX iHLUMX CKMafOoBUX MEXaHi3MiB MUTHOI MONITUKM PO3KPUTO Y dyHAameHTanbHMX npausax LI, be-
pexHioka, O.. MpebenbHuka, C.l. JopoTnua, I.O. IBawyka, IHO. Kynuk, B.IN. MaptuHioka, H.B. Ocaguoi, I1.B. MaLuka,
|.B. MncbmeHHoro, B.B. MpokoneHka, T.C. Toubkoi, B.B. YeHLioBa Ta iH. BogHouac npobnemu cyyacHoi HayKoBOi MeToao-
norii po3KpPUTTA Ta BUPILLEHHA NPobnem NPaBOBOI HayKM 3HaXoAMMO y uncieHHux npauax O.A. backakosa, A.A. Kos-
noscbkoro, M.I. Kostobpw, IN.B. KonHina, C.l. MakcmoBa, M.M. PabiHosuua, B.M. Cupux, O.B. Cypinosa, M.M. Tapacosa,
0.[. Tuxomuposa, M.B. TyneHkoBa, B.C. LLiBmpboBa, EI. lOgiHa Ta iH. Tak, }0.0. bapaHoBa npuceATtina cBoto poboTy
MeTOZLOJIOrYHMM NpaBuiamM NOPIBHANbHO-NPaBoOBUX AocnigeHb; B.O. EnbyaHiHOB — noriui Ta MeTogonorii HayKoBo-
ro pocnigkeHHs; T.. KacagiHa, B.IN. ®inatoBa, M.O. LLlaxoBa — eK3uncTeHLianbHOMY Ta KOTHITUBHOMY JOCBIAY Y HayKax
i Teonoriax; O.B. KyctoBcbKa — meTofonorii cucteMHOro nigxoay Ta Haykosux gocnigkeHb; O.C. JleBalloB — ekBiBa-
NEHTHOCTI TePMIHOMOTT AK METOZONOrIYHIN Npobnemi nepeknagy opuanyHmx Tekctis; O.J1. MakapeHKoB - cniBBig-
HOLLEHHIO FEHETUYHOTO i CTPYKTYPHO-YHKLIIOHaNbHOrO METOAIB Y AOCNiAKeHHI HanpsamiB TpaHchopMaLlii npasa
BigkpuToro cycninbctaa; J1.0. MikewrHa — Cy4yacHin enictemonorii Ta HAyKOBOMY 3HaHHI B AvHamili Kynbtypw; 1.B.
YepHuKoBa — TpaHCANCLMMIIHAPHI MeTOAOSOriT Ta TEXHONOTIAM Cy4aCHOI HayKK; Ta iH. YTiM NUTaHHA 3aABeHi y Temi
pPOo6OTY 3aULLNANCA HE MOBHOK MiPOI PO3KPUTVMW, @ TOMY aKTyaslbHi AN OOCNimKeHHS.

Mera cTaTTi — PO3KpPUTM METOAONONIUHI NMPUHLMNN Y HAyKOBOMY MPaBOMi3HaHHI iIHCTUTYLiINHKX CTPYKTYpP
AeprKaBHOT MUTHOT NOMITUKN.

Buknap ocHoBHOro marepiany. |HTerpauiiHi TeHgeHLii NPUPOAN NpaBa BUABMAIOTb CBOKO Ail0 TaKOX Y
chepi MUTHOI NoNiTMKK. JOMiIHAHTHMM CTaB HaNPAMOK PYXY Bif NPOCTOro Ao CKknagHoro y Burnagi MixkHapogHoi

' IHbopmauia MiHicTepctBa ¢iHaHCiB YKpaiHM npo BMKOHaHHA [epxaBHoro OwomxeTy YkpaiHu 3a 2019 pik. 27.02.2020.
URL: https://ukurier.gov.ua/uk/articles/informaciya-ministerstva-finansiv-ukrayini-pro-vik.
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KOHBEeHL|ii MpO CApOLeHHA | rapMOHi3auito MUTHUX npouedyp (KioTcbkoi KoHBeHLUii) Big 18 TpaBHA 1973 p. Ta
iHLWMX CNiNbHUX MUTHUX NPaBWUN AnA yneHiB CBiTOBOT opraHisauii Topriefi Ta B MeXax perioHanbHUX 06'eqHaHb,
30Kpema YKpaiHu AK acolinioBaHOro uneHa €C, Ta NOPOAYKEHO LMMU FO6GanbHUMK TPEHAAMWN HEOOXiAHICTIO
CYTTEBUX 3MiH Y MexaHi3Max 3abe3neyeHHs npas NOAVHY, 30KPeMa, B YaCTUHI TPpaHCPOPMYBaHHS iX HOpMa-
TUBHO-NPaBOBOrO PErysloBaHHA Nif YaC NepPeTUHIB HUMM MUTHOTO KOPAOHY YKpaiHu Ta iHWKX KpaiH? i3 MeTot
OTPMMAHHA AKLIO He MaKCMMasbHOI BUroan ana cebe, To xoua 6 yyacTi B 30BHILUHI TOPriBfi HA MaKCMManbHO
naputeTHNx 3acagax. Hapasi €epona y mexax €C npogoxye 36epiratv B TOPriBni BennKi nepesarn nepeq, iH-
LWNMW YacTUHaMK CBiTy. BoHa npuBnacHioe cobi ix cunu i npoayKTu, Janeko He nosepTatoun iM BignoBigHOro
eKBiBaneHTa’,

Kopenauii mixk npegMeToMm Ta MEeTOAOM MOro AOCNIAXKEHHA B MeXax BuLLe3rafaHuX LeHTPOCTPIMKNX TeH-
AEHLi OHTONONYHO NOEAHYIOTLCA Yepes 3arasbHi igel, 06pasu, CMUCAW, KOHLENTK, MOHATTA Ta iHWI enicTemio-
NOTiYHi KOHCTPYKTWN. OpraHun gepaBHOI MUTHOI NOAITUKN YaCTMHA MUTHUX BIGHOCWH, KOTHITMBHA CMIPOMO>HICTb
BiZIHOCHO AKOI 3POCTAE NPAMO NPOMOPLINHO PO3YMiHHIO ii Micua, poni, GYHKLiOHaNbHOMY HaBaHTa)KeHHIO Y 3a-
ranbHOMY KOHTEKCTi MUTHOIO NPaBOMNOPAAKY NPaBOBOI AepXKaBu.

MNpaBoBa (juridische) gepxaBa OCMUCIOETbCA AK YTBOPEHHSA, WO NMOCTYMOBO CTa€ pauioHanbHum (des
Vernunftstaates), ae 3aMKHeHa CyKynHicTb 6e3niui ntogen, NianopagKoBaHa OAHMM i TUM e 3aKoHaM Ta ny6niu-
Hi BNagi, obmexeHa B3aEMHUM NPOMUCIIOM i TOPFiBNE OQUH 3 OfHWM | OfMH AN1A OAHOrO, AKi BCTAHOBIOOTHCA,
BiZINOBIAHO A0 3arafibHUX NOJSIOXKEeHb Teopii AepKaBHOro npasa (im reinen Staatsrechte)’. VI nutaHHA npo Hay-
KOBe 3BepLUEHHA Yy Uil Teopil BUHMKAE TiNbKM TOAI, KONW YCi YHaCHMKM TPMBAKOYOro Cropy BUABAAIOTD, O BOHU
PO3X0AATbCA 3 MUTaHb NPO 3HaUYeHHA ab0o 3aCTOCYBAHHA BUXIAHVX METOLOMOTIYHMX MPaBWI i WO IXHA KOMMLWHA
3rofa He fla€ fOCTaTHix NigcTaB AnA gokasy. Lle cynepeuka npo nepegymoBu npaBonisHaHHA, i GopMoto Moro €
nepekoHaHHA AK Npentogia 4O MOXKNBOCTI HayKOBO JOCTOBIPHOIo fOBEAEHHA BUCYHYTUX TiNOTe3 HayKOBOro
pocnigxeHHs’. CMUC/IOM Ni3HaBasNIbHOT [iANbHOCTI CTa€ NOLWYK N AOCATHEHHA iCTMHWU. Big cMmucnonoknagaHHaA
3aneXunTb AK NPOAYKTUBHICTb HAYKOBOI AiANIbHOCTI, TaK 1 AOUINbHICTb Ta BUMNPaBAAHICTb XUTTA NoguHNU. MNpo-
6nema cMUCITY NOCTA€E CNiBBIAHOLWEHHAM PO3YMiHHA i Ni3HaHHA. CMUC AK apryMeHT OpPIEHTYE HayKOBY Ta COLLi-
aNbHY XUTTERIANBHICTb IHAMBIAIB, @ CMUCIONOKNaAaHHA 3abe3neuye 06rPYHTOBAHICTb | JOKA30BICTb 3HAHHSA®.

HaykoBa ifies BUHMKAE Y HacC Ha piBHI iHTYIUiT (Mi3HboNaT. intuitio — «cnornAagaHHA», Big giecnosa intueor —
NUIbHO BAVBAATUCA) — 34aTHOCTI NIOANHN NPOHUKATA Y TNOUNHY CYyTHOCTI peyeli Ta ifel Nnpo HUX, Po3yMiTh B
iXHi ceHcy, bopmyBaT Ha OTPUMAHI OCHOBI YAIBNEHHSA, AYMKM, NEPEeKOHAHHA NPO CBIT, 30KpemMa pUaNYHOro
y MUTHI cnpasgi, nig Yac nepebiry Bi4NOBIgHWX NOAiN, BUNHEHHA Lill, yXBaNEHHA pilleHb Ta iHWKX onepawin.
MNcmxonoriyHa Ta eHepreTUYHa y reHe3uci iHTyiliA no3acBifoma, 04eBUAHO HepalioHanbHa, 3'ABNAETbCA Y Nig-
CBiJOMOCTi 3@ pPaxyHOK CU/IbHO PO3BUHEHNX eMOLiA, MOYYTTIB, IXHbOT YNCTOTH, BIAKPUTOCTI, MOEQHAHNX AYyXOB-
Hoto cunoto. Tofi BOHa, KOB3akum 3 N0O3acBiOMOro, TOPKAETbCA NPOHUKIIMBOIO CBiJOMOrO 1 MepeTBOPIOETLCA
y paLioHanbHi AiAHHA MIOANHK, AKi BOHA HOMIHYE OCAAHHAM BIPHIM PilIEHHAM, MPOAYKTUBHIM 3HaHHAM. [i no-
TeHUian fo3BonAe rublue BepudikyBaTh JOCTOBIPHICTb HALIMX YABMEHb MNPO 3MICTOBHI CKNaAoBi Ta BiANOBIAHI
M aKTyanbHi NepeTBOPEHHA CUCTEMU MOTMBALIMHNX MEXaHI3MiB BUPOOHNLTBA, BUBE3EHHA 1 BBE3EHHSA TOBApPIB
i KaniTanie (30BHiLHbOTOProBesIbHNX NPOLECiB), BMIMBIB BaIOTHUX KYpCiB, 06MIKOBOI CTaBKM LIEHTPaNbHOMo
6aHKy (HauioHanbHOI IHCTUTYLI pe3epByBaHHA QiHAHCIB), IHBECTULIMHOIO KJimMaTy, MapKeTUHIOBOI CTpaTeril,
NpaBoOBOI NONITUKK, CTaHY NPaBOCYAAA Ta 3aXMLLEHOCTi NpaBa BAaCHOCTi TOLLO.

Cnmpatouncb Ha enicTemioNoriuHi 3acau Takoro caMoro B1UCOKOTO NOPAAKY TEOPETUYHOro abcTparyBaHHA
AK 1 Cama BOHa Y CKNafi OHTONONYHMX OCHOB FHOCEONOTiYHUX CTPYKTYP NI0ACBKOI NpUpoan, NpaBoBa iHTYilinA
CTa€ NPOABOM FHYUYKOCTi MUCIIEHHA 0CcobW, HaaineHoi BNagHMM NMOBHOBa)KEHHAMY, BOHA [103BOJIAE YHMKATU
CXeMaTUYHOro Ta CTePEOTUMHOrO CNPUNHATTA CKNAaAHUX XUTTEBUX CMTYaUin. [Tlonpun HaaBHICTb CTaHAAPTN30Ba-
HUX MpoLueayp NPUNHATTA NPaBO3aCTOCOBHUX PillieHb, KOXKHE 3 HUX € YHIKaNbHVM Ta BUKJTOYA€E TOTajIbHY aro-
pUTMi3aLito, OCKINIbKI BioOpaXkae 06'eKTUBHI 0COBNMBOCTI KOXHOI CrpaBu Ta Cy0'€EKTUBHE PO3YMiHHA KoMne-
TEHTHO0 0C06010 BCiX i 06cTaBMH’. Mpo iCTOTHY Posb iHTYILIT B apryMmeHTaLii OLiHOK 1 LiHHOCTEM NPaKTUYHOro

2 MakapeHkoB OJl. Mpobnema po36yaosu rnobanbHOro BiLKPUTOro CycninbCcTBa B Ayci nonnepiaHcTsa. 36. HayK. npaub 3a
MaTepianamu wopivyHoi MixkHap. HayK.-NnpaKT. KoH®. «3anopi3bKi NpaBoBi YATaHHA», 15-16 TpaBHA 2008 p. 3anopix:xs : 3HY, 2008.
C.54-57.

3 Q@uxte W.I. CounHeHms B ayx Tomax. T. l. CocT. n nprmeu. B. Bomxckoro. CaHkT-TNetep6ypr : Mudpun, 1993. C. 232.

4 Ouxte U.I. CounHeruns B aByx Tomax. T. Il. CocT. u npumeu. B. Bomkckoro. CaHkT-TeTepbypr : Mudpun, 1993. C. 223, 230, 234.
> KyH T. CTpykTypa HayuHbix peBontouuii. Mocksa : Mporpecc, 1977. C. 260.

¢ Komaxa J1.I. JloriuHnit aHani3 gnuckypcy aprymeHTadii y dinocodii : guc. ... gok. dinoc. Hayk : 09.00.06. Kuis, 2016. C. 390.

7 BonoweHiok O. B. MpaBoBa iHTYiLia Ak enemeHT npodeciiHoi npaBocsigomocrTi. [paBo i 6e3neka. 2015. N2 1. C. 18.
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XNTTA roBopuTb Takox J1.I. Komaxa. BoHa nigkpecnuna i ocobnvee 3HaueHHA y CKNagHNX MOpPanbHUX CUTYaLifX,
KON MOTUBW Ta pe3ynbTaTy AisAbHOCTI NOAUHN, B CUITY CBOET HEOAHO3HAYHOCTI, BUMaratoTb 6ifibl I'PYHTOBHOI
cucTemMy [OKasiB Ta aprymeHTiB®. [HTYITMBHe BiguyTTA NpaBa [OMOBHEHE iHWNMY pecypcamMmn No3acsifomoro,
Wo $aKTMUYHO O6'EKTUBYETLCA Y CBIAOMMX (YCBIZOMMEHNX) AiAHHAX (PileHHAX) NPauiBHUKIB MUTHOI Cy»ou.
Y UboMy crnocTepiraEMo MCUXOJOriuHy 6araTOKOMMNOHEHTHICTb Mif Yac CNOCTePeXKeHHs, BUABJIEHHA Ta reHepy-
BaHHA NOACHEHb ABKLY (MPOLIEeCiB) MUTHUX BiZHOCKH, OCHOBY MPOMIXKHOI Ta NifCYMKOBOI aprymeHTauii BUCHOB-
KiB Uepe3 NMPUHLMUNN HayKOBOTO Mi3HaHHA AK NOro 3aCagHUYMX MiABanvH B3arasi Ta aBTOPCbKMX iHANBIAYaNbHNX
iHTepnpeTaui KOrHITUBHOT OCHOBU HayKOBOI METOA0NOTriT 30KpeMa.

YcBigoMneHHA BCI€l CYKYMHOCTI CyTTEBMX 3B'A3KIB, HA OCHOBI AKUX BifOyBa€TbCA Ni3HAHHA JOCNIAXKYBaHO-
ro NnpegMeTy, YMOX/IVBIIOE BUXIAHI iAel NPO 3aranbHWI B3aEMO3B'A30K Ta HACTYNMHULTBO pO3BUTKY. CyaKeHHA
NMOBUHHI ABNATM COBOO CUCTEMATUYHO 11 YiTKO BUKMafileHe EANHE Liine, iHWMK CIOBaMu, MOro MeTolo € nobyao-
Ba CUCTEMMU iCTUHHUX 1 OOFPYHTOBaHUX CyaKeHb. [apaHTiio MOXKIMBOCTI NOOYAOBU TaKoi CUCTEMU [OCTOBIPHNX
3HaHb, B HAWOMY BUMaAKy Npo MUTHY NONITUKY, CTa€ EAHICTb NIIOACbKOro Po3ymy, AKa CNy»KUTb OCHOBOIO NOro
YHiBepCanbHNX NPeTeH3ii Ha 3HAYYLLiCTb. Y MucneHHeBi 3AiGHOCTI HAaCTINbKM TICHO NOB’A3aHi Mix cO6010, Lo iX
nerwe BUKOPUCTOBYBATY YCi Bifpa3sy, Hixk oKpeMo®. YpaxyBaHHA 3arajbHUX 3B'A3KiB METOAONOMYHO KOpenioe
3 IHCTUTYLIOHANbHICTIO HAa NPeAMETHOMY PiBHi, akTyani3yloumn LiniCHy CyKynHiCTb igeln, npaBui i MexaHi3mis,
Lo BM3HauaoTb, popmMytoTb i/abo po3BKBalOTb OpraHisalito MUTHOT cnpaBK, abo > cama opraHisauis (ycTaHo-
BU) AK BiAKPWTI eBONOLiMHI cuctemm. 3a Takoro TPakTyBaHHA 06’€HYIOTbCA O6'€KTHUI | Cy6'eKTHUI Nigxoan
[0 PO3YMiHHA IHCTUTYTIB (OpraHiB) MUTHOT MONITVKY, @ TAKOX BUSABNAETbCA CNPoba NOEAHAHHA OHTONOMYHOrO
1 rHoceonoriyHoro aHanisy'?. Mo cyTi, MUTHULA PO3rNAAAETLCA AK OpraHisayis, Wo Aonae NpoTnpivYA B cucTe-
Mi NpaBun i MexaHi3miB ii pyHKLIOHaNbHOT BifNoBifanbHOCTI 1, 3aCTOCOBYHOUM iX, EBONIOLIOHYE BiAMOBIAHO J0
IXHbOr0O MPOrPEeCUBHONO 3MICTY, AKNI TPAHCPOPMYIOTbCA BHACILOK OCMUCIEHHSA 3MiH Y 30BHILUHbOTOProBeNb-
HUX onepaLisx Ta GlAXKeTHIN noniTuui.

OpraHi3auifiHa iHCTUTYLINHICTD MUTHOI MONITUKK Ccepef, 3araibHUX B3aEMO3B'A3KIB iHCTUTYLIN AepxaBu
PO3KPUBAETHLCA Yepe3 CUCTEMHIUI MiAxXia AK METOLOMOrIYHY CYKYMNHICTb MPUIAOMIB, CNOCO6iB BIAUBY NIOAUHN Ha
Ni3HaHHA NPaBOBOI AiINCHOCTI, @ TAaKOX CNiNIbHICTb MPUHLUMMIB 34iINCHEHHA TaKol akTUBHOCTI. Lle no cyTi cnctemHi
napagurma i ceitornag, Aki NpuU3sHayeHi Ana CUCTeMHOro 6aueHHsA NOANHOK JiNCHOCTI. BiH 3MyLye po3rnagatu
CBIT 3 CUCTEMHUX MO3MLiA, CUCTEMHOIO CBITOYCTPOIK'!, e KOXKHa CKNIafoBa MUTHUX BiAHOCKMH YacTuHA GinbL
CKNa[HNX B3aEMO3B'A3KIB BiANOBIAHOrO 3MiCTy. IXHE OCMMCNIEHHA BiAOYBAETbCA Yepe3 PO3KNAAAHHA CKIALHNX
¢deHoMeHIB Ha aToMapHi BENNYMHIK, TOOTO A0 TUX Mip i CTINbKK, KON 1 CKiNbKX OTpYMaHa BeIMYMHA OXOMJTIOETb-
€A cBigoMicTIO LinicHo, 3 ycimMa ii TpaHchopmaLifsMm y BCix BaXXMBUX ANA AOCTiIAHMKA BUMipax — 3MICTY 1 vacy,
NOTiKM Ta MoBM ToLWoO. [icnA BUABNEHHA YCiX CYTTEBUX 3MiH, IXHbOIO MOPIBHAHHA Ta CMiBCTaBNeHHA 3i CKnago-
BVIMU BiMNOBIgHUX NOPAAKY 1 pPiBHA abCTparyBaHHA Y MUCIEHHI, LLO KOPENOTb Y cuny 6/1M3bKOCTi 3a 3MiCTOM,
po6uMO nepexif Bif MeHLW CKNagHoro Ao Ginblu CKafHOro, Bif AOBEAEHOro [0 HefoBeaeHoro. M gocaraemo
KOHKPEeTHOro, Hanpuknag, ifei, Cya»KeHHs, NOHATTA, BUCHOBKY. BogHouac abcTpakTHe ysaBneHHA nepenbayvae
YCYHEHHSA YCiX HECYTTEBUX PUC NPeaMEeTa Ta HabNVXKEHHA A0 CYTHOCTI 3MICTY KOHKPETHOT LifiCHOCTI, y NifCyMKy
HasABHa Npobnema po3KNafaeTbCaA M 3aMillye€TbCA Tl KOHKPETHVM BUPILLEHHAM, Y HalWOMy BUNAaAKY iHCTUTYUIN-
HUX CTPYKTYP Aep>KaBHOT MUTHOT NONITUKN.

OHTONOrivHa YacTnHa gocnigxeHHs npobnemu GpakTMUHO Bifobpaxae noTeHuUian MeTadiznyHoro niaxoay
npaBoni3HaHHs. 36epiratouv NaHKM GOPManbHOI NIOTiKK, BUOKPEMIIEHI YaCTUHU O0'EKTY MOEAHYEMO 3a CXOXKICTIO
bYHKUIOHaNbHOT NPUPOAK Y KOHKPETHUIA iICTOPUYHMIA MOMEHT (nepioa) Yacy. CnocTepiraeMo 3aranbHi Heobxia-
Hi, @ He BMMaaKOBI, B3AEMO3B'A3KN, IO 3yMOBJIIOIOTb HACTYMHULTBO Y PO3BUTKY. BogHOUYacC Ha npakTuyi noriyHo
JoBefleHi [OKTPUHANbHI NONOXeHHA B YKpaiHi YacToO He 3aCTOCOBYIOTbCA, HaNpuUKiag, Take AeMOHCTPYE Xif op-
raHizauiiHMx nepeTBOpPeHb MUTHOI cny6u 3 1996 p. no 2019 p., KoK BOHa 3i CTPYKTYp [ep>KaBHOro MUTHOMO
KomiTeTy YKkpaiHu (1991 p.) pani TpaHchopmyBanacs y KOMMNO3ULiHI KOHCTPYKLUii [lep»aBHOT MUTHOI Cly»ou
YKpainm (1996 p.) — MuTHOI cny6un y cknagi MiHictepcTsa foxogis i 36opis (2012 p.) — MUTHOI cnybu y cknagi
NepxaBHoi dickanbHOT cnyx6m Ykpainu (2014 p.), n y nigcymky 3 2019 p. i1 potenep GpyHKUIOHYe AK [JepxaBHa
MUTHa cnyx6a YkpaiHu. QaktuuHo po3snouaTti y 2012 p. 3MiHM 3 NepeTBOPEHHA MUTHOT CJ1y»KOU Ha iHLWWi opraHi-
3aUiliHO-NPaBOBi MoAeni 3aKiHUMANCA NoBepHEHHAM [0 i BUXigHOI dopmu, TOGTO BTPATOK iCTOPUUHOrO Yacy

8 Komaxa J1.I. JloriyHuin aHani3 gnckypcy aprymeHTauii y dpinocodii : guc. ... gok. dpinoc. Hayk : 09.00.06. Knis, 2016. C. 390.
°  Omutpues T.A. lpobnema meTogmyeckoro comHeHus B unocodpum PeHe lekapta. Mocksa : U® PAH, 2007. C. 10-11.

1% ®ponos. [.M., UHioTrHa O.B. ba3oBble KaTeropmv UHCTUTYLIMOHANIbHOMO aHan3a TamoXXeHHoro fena. CoBpemMeHHasa SKOHOMUKa:
Mpo6nembl 1 pewexuns. 2010. N 9. C. 20.

" CypmuH tO.M1. Teopua cctem 1 cMCTEMHBI aHanu3 : yue6. nocobue. Knis : MAYTI, 2003. C. 8.
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" KOLWTIB, NPOAEMOHCTPYBAaBLUN BiflipBaHiCTb OPUANYHOI MPAKTUKM Bif MPaBOBOI HAYKK, AKA EANHO CMPOMOXHa
BMABUTY GOPMYyBaHHA JOCTaTHIX NiACTaB AnA nofibHMX NepeTBOPEeHb.

MpuUHUMN AOCTaTHLOI NOBHOTW METOAOJIOTYHOMO, TEOPETUYHOTIO 1 EKCMEPUMEHTASIbHOFO OOI'PYHTYBaAHHSA Y
pocnigxKyBaHin chepi TopkaeTbca GyHKLIOHaNbHOIo HaBaHTa)KeHHA OpraHiB MUTHOI NONITUKK, AKi y MeXax CBO-
ro CermeHTy CcoLianbHOI Bi4NOBIAaNbHOCTI peanisytoTb NPaBo Ha NPaKTuLi'? Yyepes dpicKanbHY 1 NPaBOOXOPOHHY
byHKUiT, 3a6e3neyeHHA AKNX BiOYBaETbCA 3a JONOMOIO MUTHOFO KOHTPOJIO K IHCTPYMEHTY IXHbOI peanisa-
Ljii. JOKTpUHanbHO NPOCTEXYIOTb HEPO3PUBHICTb, B3AEMO3YMOBJIEHICTb Ta 3MICTOBHY €[HICTb CaMe LuX ABOX
iCTOPMYHO NepLUNX N 3aKOHOMIPHUX GYHKLI MUTHUX OPraHiB, AKi CTPYKTYPHO PO3pocTannca i GyHKLUioOHaNbHO
PO3LWMPOBANNCS, HANPUKAA, LUTAaTHUMU OAUHULAMN MATHIULIb CTaBanu LinyBasbHUKM, FOfI0BU, 06epLuonbHepu
(mornagaui); Ha ToBapw, WO NepeTuHaN MATHUIA KOPAOH, BUAABANMCA BUMMCKA 3 MUTHUX KHUT, NiANMCaHi rono-
BaMW i 3aBipeHi MUTHUMM NevyaTkamm'3, OTXe, OCTaTHICTb NiACTaB AN iCTOPUKO-NPaBOBUX TPaHChopMaLill op-
raHiB MUTHOT MONITMKYM 3BaXkyBanaca 3 No3uLii MOXNMBOCTeN ePpeKTUBHOrO NPaKTUYHOMO BTIIEHHA HUMIK CBOIX
bYHKUIN y Mexkax opraHisauii HoBoi Mofeni Ha THi MIHNMBKX LMBINi3aLiiHMX 06CTaBKH, NepLU 3a BCE 30BHiLUHbO-
TOProBesibHOro 3MicCTy.

PeanbHe npaBoBe XWTTA BXOAWUTb B JIIOACbKY CBIJOMICTb Yepes BiguyTTa i CNpUAHATTA, gxepenom dop-
MyBaHHSA AKUX € NPaKTUYHa y4yacTb filogei y ubomy XUTTi'. BianoBigHO HeJOCTaTHICTb OAHNX METOAOSIONYHUX
LVIPEKTUB Cammx Nno cobi, wob NpuiiTi o 04HO3HAYHOTO | LOKA30BOrO BUCHOBKY, AOMOBHIOETHCA KOHLENTYasb-
HOO Ta 3MICTOBHOIO 06i3HAHICTIO AOCNiAHMKA. |HaKLLE, AKLO 3MYCMTY AOCAIAXKYBATU MUTHY CripaBy, onepadii Ta
iHWIi NpeaMeTHI ABMLLA, L0 CTOCYIOTbCA AepPXKaBHOI MUTHOT MONITUKN, NIIOAMHY, AKa He 3HaE uux obnacrten, ane
3HAE, Lo TaKe «HAYKOBUIA MeTo» B3arasi, To BOHa MOKe, PO3MipPKOBYIOUM LifIKOM NOriYHO, NPUATK Ao Oyab-AKo-
ro 3 6e3niyvi HeCyMmiCHMX Mix co60t0 BUCHOBKIB. [0 AKOro came 3 LiMX NOriYHNX BUCHOBKIB BOHa NpUIAAe, Linkom
NMOBIpHO, 6yae BU3HAUYEHO ii KONMLWHIM JOCBIAOM B iHLIMX 06nacTaAX, AKi i1 fOBOAMNOCA AOCNiAXKYBaTW paHille,
a TakoX il BMAaCHMM iHAUBIZYanbHUM CKnagom po3ymy'. Mpu LboMy 6a3nCHi BUCIOBIOBaHHA He BUMPaBOOBY-
I0TbCA HaWVM 6e3nocepeHix YyTTEBMM JOCBIAOM, ajfie BOHM 3 JIOFYHOro Nornsagy NpuiMaioTbCs 3a 4ONMOMOroH0
CBiZJIOMOro aKTy — BO/IbOBOIO PilleHHA. 3 NCUXOMOTiYHO Nornagy ue Uinkom Moxke OyTu AouUiibHOW i cnpAmo-
BaHOI Ha NPMCTOCYBaHHA peakli€to. B emnipuyHomy 6a3nci 06'eKTUBHOI HayKK, TakKUM YMHOM, HEMAE HiYoro
«abcontoTHOro». [paBoBa HayKa He CnoYyrBace Ha TBepaoMy dyHaameHTi GakTiB. AK JOCNIZHUKN MW 3yNMHAEMOCA
NPOCTO TOZi, KON NePEeKOHYEMOCS, LLIO HaBeAeHi OOIPYHTYBaHHA JOCUTb MiLHi | 38aTHI, NpMHaNMHI feAKni yac,
BUTPMMATU Bary Halloi CTPYKTYpu foBefeHHA'S.

O6'eKTMBHICTb HACTYMHUI METORONOTIYHMIA NPUHLUNM, WO EAVNHUIA CTAaE BepndiKaTopoM NpMAaTHOCTI 06-
paHoi 4OCNiAHMKOM Napaaurmu (Big AaBHborpel,. TapddelyUa, «3pa3oK») Ha MOBHE BUPILLEHHA Npobiem iHCTU-
TYLIVIHNX CTPYKTYP Aep>KaBHOI MUTHOI MOMITMKY, 1l NepeBar NOPiBHAHO 3 KOHKYPYIOUMMW BapiaHTamu Teope-
TUYHUX Ta METOAOJIONYHUX YCTAHOBOK, NPMHLUMMIB, KOHLENTIB Ta iHWNX GOPM MUCIIEHHS, AKi YCTaneHi B HayLi
1 3a6e3neyytoTb MOZENOBaHHA NOCTAHOBKM NPO6G/IeM i iIXHbOro BMpILLEHHA. XapaKTepuCTUKa YNHHUKIB 1 Npo-
LeciB gocnigxyBaHoro o6’ekTy, AKi He 3anexatb Bif CBIAOMOCTI NoAUHM (il MUCNEeHHS, 6axaHHA ToLLO), CyTb BU-
ABY BMOOPY MiX anbTepHaTUBHUMM CNOCO6aMM HayKOBOFO AOCHIAKEHHSA, e 0OMPaETbCA AOCTOBIPHE 3HAHHA
Ta cnocobu NOro OTPUMaHHA, CMPAYNCh HA HAABHI JOCATHEHHS 1 ypaxXoByloUM TEHAEHLIT Ta NepcnekTnsmn B
ManbyTHboMy. BnacHe, HoBe [OCIgKEHHA HILLO iHLWe AK N036aBNeHHsA Bif Cy6'€EKTUBHOCTI MUHYNIOFO — BParkeHb,
nepenBaHb, acoljiaLin, ynepeaKeHocTi nonepefHix OCNiAHMKIB.

Matouun 3a MeTy OTpMMaHHA ICTUHHOTO HayKOBOTO 3HaHHSA, NePEeKOHNNBa aprymMeHTaLif BpaXxoBYye 06'eK-
TUBHWUI Ta CyO'€EKTUBHMIA acnekTn Ni3HaHHA". MpUHUMN 06’'EKTUBHOCTI HAYyKOBOIO 3HAHHA MO CyTi 3MyLUy€E ab-
CTparyBaTUCA Bif akCionoriyHMx OCHOB MpaBHKKa 1 6paTh [0 yBary TiNbKWU 3aranbHi LiHHOCTI NpaBa, fAKi we
He CNpOCTOBaHI Ta He 3aMiHeHi. 3a |. KaHToM, JOTpMMaHHA LbOro NPUHLMNY BifOyBaETbCA 32 PpaXyHOK TpaHC-
LieHAeHTanbHOI aHaniTMKKN (popManbHOT NOTiKKM), AKY BUKOHYE HEUYTTEBUI KOMMOHEHT NCUXIKWN TIOAUHN — pPO-
3yM. 3a i0ro nocepenHNLTBA reHepYOTbCA YABNEHHA Yepe3 AUCKYPCKBHI MOHATTA Ta iHWi GOpMU CyaKeHHA,

12 Papgbko T.H. MeTopgonoruyeckune Bonpockl No3HaHuaA GyHKUMiA npaBa. Bonrorpaa : HA v PUO,1974. 150 c.

3 AramaromepioBa C.A. AAMVMHUCTPATMBHO-MPABOBOE PEerynuMpoBaH/e TaMOXKeHHOro KoHTpona B Poccuiickon (Depepauun
B YCNOBMAX €BPA3UINCKON MHTErPaLnn : BUCC. ... KaHA. lopuA. HayK : cnew. 12.00.14. HuxHuin Hosropog, 2018. C. 25, 26.

4 Kepumos [.A. MeTogonorus npasa (npeamet, dyHKUMK, Npobnembl ¢u- nocodun npasa). 2-e n3g. Mocksa : ABaHTta+, 2001.
C.128.

> KyH T. CTpyKTypa HayuHbIx peBosoumin. MockBa : MNporpecc, 1977. C. 20.

5 Monnep K. Jlornka HayuHoro uccnepoBaHuA / nep. ¢ aHrn., noa obuw,. pen. B.H. Cagosckoro. Mocksa : Pecnybnuka, 2004.
C. 145, 148.

7" Komaxa J1.I. JloriuHwmin aHani3 guckypcy aprymeHTauii y dinocodii : guc. ... pok. dpinoc. Hayk : 09.00.06. Kunis, 2016. C. 388.
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3[INCHIOETBCA CMHTE3 PO3MAITTA YABMeHb A0 00'€KTUMBHOI €AHOCTI annepuenuii. TyT po3yM NOCTa€ AK TBOPYA,
KOHCTPYKTUBHA JiANbHICTb iHAMBIAA 3 NepeTBOPEHHA NI0ACbKOro f0CBiAy Ha AOCTOBIPHI 3HaHHA NPO NpegmerT.
Yepes KinbKicTb (€QHICTb, MHOXWMHHICTb, LiNiCHICTb), AKICTb (peanbHicTb, 3anepeyeHHs, 0OMeXeHHs), BigHOCK-
HU (cy6cTaHLil, akUMAEeHLii; NPUYNHHICTb, 3aNeXHICTb, CNiNKYBaHHA/B3aEMOLAI0), MOAANbHICTb (MOXMBOCTI, ic-
HyBaHHS, HeOOXIAHICTb) iIHTENEKT Po3pi3HAE 06pa3 Ta cxeMy (METOLOSOri0) OTPUMAHHA NMOHATTA NPO HbOro'®.
3a nocepefHMLTBA LNX KaTeropi NpaBHUK 3BINbHAETLCA Bif BipyBaHb i LiHHOCTEN, AKi BigdanAwTb Noro Big
paLioHanbHOro NOACHEHHA 06’€KTa Ta YHUKHEHHSA LiiHHICHUX CY[PKeHb, O MOXYTb BMIMBATA HA 00'€EKTUBHICTb
npouecy ni3HaHHA™.,

MoB'sA3aHOI0 3 MPUHLMMOM 00'EKTUBHOCTI MEXaMu BUPaXKeHHS OTPUMAHOIo AOC/iAHNKOM 3HaHHS CTa€ iges
CTUCNOCTi — NOACHEHHA 6e3nivi foCNiAXyBaHMX ABULL 33 AOMOMOIOK He3HAYHOI KiNIbKOCTi THOCEONOTiYHNX KOH-
CTPYKTIB (3arasibHMX TEOPETUYHMX OCHOB Ta IXHiX NMPUBATHMX 3B'A3KIB B MeXax npegmMeTy). ACKpaBolo intocTpa-
Li€l0 ANA LMX KOpenaALill CTaloTb KaHTiBCbKi TepMiHW 3i chepu dpinocodii Hayku Begreifen (aHrn. comprehension)
Ta Verstehen (aHrn. understanding), e nepwunm HOMIHYETbCA NpPoOLEC N HACNIJOK OCMUCIIEHHSA, CXOMJIEHHS,
ni3HaHHA Ha PiBHi BNaCHOro iHTeneKkTy?’, a ApyrMm No3Ha4yaeMo opraHiuHe po3milleHHA (HalwapyBaHHA) OTpu-
MaHOro 3HaHHA y Knactepax CBiJOMOCTI, WO pa3oM AeTepMiHYOTb PO3YMIHHA, MiPKYBaHHA, MOXNBOCTI NOro
nepeTBOpPeHHA 1 Nepefadyi. KoHuenTyanisauia nepBUHHa N HaNCKNagHiWwa AnAa NACbKOro iHTeNeKTy CKlajoBa
KOPEKTHOro (afeKBaTHOro) OCArHEHHA HaBKONMLWHbLOT AiicHOCTI. DakTUYHO Le NoLWyK BifnoBigHUKIB y CBigo-
MOCTi TUX 06pa3siB, IO CNPUNMaIOTbCA, AKI, MPOTe, 3a NepeKkoHaHHAM [1naToHa, HajaHi Ham Bifl HAPOMXKEHHA a
priori. I cnpriiMaemo ix My TinbKK TOMY, LLIO € YaCTUHOIO LX 06pas3iB y Mexax 3aranbHoi ceiTobygosu. Bigno-
BiJHO B MeXax NPUHLMMY 3MiCTOBHOIO HaNOBHEHHA 3HAaHHA PO3MNALAEMO KaTeropii CxonneHHs (YCBigoOMIIeHHs,
OCMUCIIEHHA) HOBUX BiJOMOCTEN NPO NpeaMeT Ta IXHE PO3YMiHHA Ha PiBHI MOXMBOCTEN NoJasbLUOi TpaHC-
bepeHUii Ta opmMyntoBaHHA BUCHOBKIB Nif Yac KOMyHiKauii 3 iHW1My cy6’ektamm npasa. MNpu LboMy po3yMiH-
HSl OHTOMOTIYHUX, TENEONOTIUHUX, GYHKLIOHANIbHNX Ta CUCTEMHO-CTPYKTYPHUX CYTHOCTEI OpraHiB AeprkaBHOI
MUTHOI NOJIITUKM y NPaBOBIi peasnbHOCTi BMMara€e JOCTaTHbOro 06CAry TepmiHONOriYHOro anapary IpUaNYHOT
NIHrBICTUKN. 3aKOHOAABUI aKTV Bijo6paxatoTb Lii CyTHOCTI B MeXKax HaABHOMO NOTeHLialy LibOro anapary, 3Baxe-
HOrO 3 MEeHTaNIbHUX, CEHCUTUBHUX Ta iHLUMX CBITOMMAQHUX NO3ULIN BITYM3HAHOI MPaBOBOI AiNICHOCTI, iCTOPUYHO,
LMBINi3aLinHo N KynbTYypHO AeTePMiHOBAHOI. IHaKLle BUHMKAKOTb HapikaHHA Ha ACHICTb, CTUCAICTb, AOCTYMHICTb,
3PO3yMiniCTb aKTiB MMTHOIO 3aKOHOAABCTBA, IXHE BiYyKEeHHA Bif CBiJOMOCTI HaCeNIeHHA — YYaCHUKIB 30BHilLL-
HbOEKOHOMIYHOI AiAfbHOCTI TOWO.

Yci BuLeoxapakTepr3oBaHi MPUHLMMN YMOXANBIIIOIOTb OTPMMAHHA HOBUX 3HaHb KOMMAKTHO M JOCTYMHO
AN ePeKTMBHOrO BUKOPUCTaHHA, KON NIOACbKUN iHTENEKT IopuanyHO $GaxoBo NiAroTOBAEHWUI Ta nepeciyHui
CMPOMOXHi, X0Ua 1 Ha AKICHO Pi3HNX PiBHAX, OXOMIOBATK, yTPMMYBATU 1 06p06RATM Macy 3HaHb Y OCNiAKyBa-
Hi Hamn cdepi NpaBOBUX BiAHOCKH. Takoro T1My onepaLii KOrHITUBHO AeTepMiHOBAHI 1 CynpOBOAXKEHI MPUH-
Lmnamu fianekTMYyHoro nisHaHHA IPUANYHUX GEHOMEHIB.

MpuUHUMN AianeKkTMYHOT CynepeyYHoCTi FPYHTYETLCA Ha 3aKOHI €AHOCTI Ta 60POTbOV NPOTUNEXHOCTEN, AKNIA
NONAra€ B TOMY, LLO MiX Pi3HUMM CTOPOHaMU NPeaMeTa UM ABULLA € He TiNbKM MPOTUAEXKHOCTI | B3aEMOBUKIIOUHI
pucun, ane o60B'A3KOBO HasfABHA €AHICTb Mi>k HUMMW. [MpoLec NisHaHHA KOHKPETHUX NpaBoBKX 00'eKTiB, AK M1 6a-
UMMO, PYXAETbCA Bif, BifuyTTA, CNPUIAHATTA Ta YABMNEHHA NPO Li 06’€EKTN JO YTBOPEHHA CKNAAHUX NMOHATb, B AKNX
BYILLE BUHWKAE 3 HUPKYOTO, HPKUE NepexoanTb A0 BULLOTO, BULLE NOAYMKU NEePeTBOPIOE HIKYE, 3anepeydyoun
NOro nonepeaHin Ta po3KprBaUM HOBMUN BHYTPILLHIN 3MICT. TUM cCamyM NPaBOBi NOHATTA BUABNAIOTb TaKi AKO-
CTi, AKi 4O3BONAIOTb X BUKOPUCTOBYBATU He TifIbKY fIK 3aCi6 Ni3HaHHA MUHYOrO | CbOrofieHHA CTOCOBHO BiAmno-
BiIHVIX MPABOBMX 06'€KTIB, afe i AK CNocib ocArHeHHs, nepeabdaveHHs TeHAEHLIN iX PO3BUTKY B MaibyTHbOMY?'.

CBITOBIOHOLLEHHS, WO NPOHM3YE IOPUAMYHY Ta YCi iHWI HAYKN AK TaKi, 3MyLIy€e AOCNIAHMKA WYyKaTX came
no cobi cyue, WwWob 3a NOro CyTTO, 3MICTOM | CNOCOH6OM iCHYBaHHA 3pobUTK MOoro npeameTom GPOHTANbHOMO
JOCTIIKEHHS | OGI'PYHTOBAHOIO BM3HAYEHHSA, A€ 3arajibHUi AianeKTUYHWIA 3aKOH 3anepeyeHHsa nepepbavae
BMKIIIOYEHHA HeCYTTEBOrO AN1IA HOBOIO 3HAHHA 1 AoAep»KaHHA HACTYMHOCTI YCbOro CyTTEBOrO Mif Yac nepexo-
[y Bifl CTaporo Ao HOBOFO, Bif NonepefHboro Ao nogasnblworo®. Mpu ubomy 3anepeyeHHsA NonepeaHbLOro He

'8 KaHT W. KpuTrka unctoro pasyma. Mocksa : Hayka, 1999. C. 167, 198.
' Arauum 3. MopanbHoe n3MepeHme HayKu 1 TexHukn. Mockaa : MO®. 1998. C. 123.

2 CemeHosB B.E. TpaHcLeHAeHTanbHble OCHOBbI MOHUMaHWs (M. KaHT 1 HeokaHT1aHCTBO). Bnagumup : M3a-8o Bnagum. roc. yH-Ta,
2008. C. 56.

2 Kepumos [.A. Metogonorua npasa (npeamet, GyHKUMK, Npobnembl punocodpumn npasa). 2-e n3a. Mocksa : ABaHTa+, 2001.
C.131.

2 Xawnperrep M. Yto Takoe meTadusuka? / nep. c Hem. B.B. BubumxuHa. 2-e nsa. Mockaa : Akagemuueckuii Mpoekr, 2013. C. 25.
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€ abCconTHMM, a nulle BIAHOCHUM, UMM i 3abe3neuyeTbca cnipanenodibHNin PO3BUTOK NPABOBUX MPOLIECIB i
ABKLL Y NPUPOAI Ta CYCNiNbCTBI. 3 JOMOMOroI LibOro NPUHLMNMY MOXIINBO MOACHUTU HECKIHYEHHE BUHUKHEHHA
OfHUX AKICHMX CTaHIB 1 pyNHyBaHHA nonepeaHix Gopm, 3MicTiB, npouecis.

Mepexif KiNbKiCHUX NOKA3HUKIB Y AKICHI AEMOHCTPYE AK NOriYyHa CMCTeMa Ni3HaHHA PO3LLMPIOETbCA, 36ara-
Yy€eTbCsA, NOFMNOBNIOETLCSA, 3anyyae B opbiTy JOCNiAXKEeHHS HOBI ABULWA | Npouecn AiNCHOCTI. 3BiACK BUNNMBAE,
IO POJb MPABOBMX MOHATb MOJIATAE HE TifIbKM B OTPUMAHHI NEBHUX HACAIAKIB 3 iCHYIOUNX NMOHATD, ane i B iX CMH-
Tesi, 3'€AHaHHI HayKOBUX JaHWX, 3000YTUX Y Pi3Hi iCTOPUYHI Nepioan i pisHUMK lOPUANYHMIK HayKamu. Ha uin
OCHOBI GOPMYIOTbCA HOBI MOHATTA, AKI BUCTYMNalOTb PYLLIIAMM HAYKOBOrO MUCSIEHHSA, HOMiIHYIOUM Ta MOACHIOIOUN
paHiwe HeBigomi 06’€KTV NPaBOBOT AINCHOCTI. BOHM CTaloTb HaCNiAKOM MpoLeciB iICTOPUYHOIO PO3BUTKY MUT-
HUX Ta iHWWX NPAaBOBWX BiAHOCUH, KOS MOCTYMOBI KifIbKiCHI 3MiHM NPU3BOAATb A0 AKICHMX 3MiH, CTapi NPaBoOBi
nornsaaun i HoOpMK NOCTYNaKTbCA MicLEeM HOBUM. BianoBigHO MatoTb BiiGyBaTNCA NepeTBOPEHHS AK popmMu, TaKk
11 3MiCTY NpaBOBUX MPUMWCIB, LLO B OHOBIEHOMY BUMMAAI MOKANKAHI BYYHO BifobparkaTu HOBI 3B'A3KM Ta Bpery-
NbOBYBaTV NPABOBIAHOCUHNZ, Llel 3aKOH AianeKkTUKM AEMOHCTPYE 3MiHM MPAaBOBOI MaTepii, 30Kpema y Halomy
BMMAAKy MUTHUX BiZHOCKH, 3@ PaXyHOK HaKOMWYEHHSA KilbKOCTi MPaBOBOI, MO CyTi KIHETMYHOI, eHepril, AKa 1
Npr3BOAUTb A0 NepeTBOpeHb AKOCTI Npaga. [nAa npuknagy, MacoBe BBe3eHHA Ha MUTHY TepuTopito YKpaiHu
NerkoBux aBTOMo6iniB Ana 0CO6UCTOro KOPUCTYBAHHA (B MUTHUX PEXMMAX TMMYaCOBO BBE3EHOTO UM TPAH3UTY),
6e3 cnnaT! MmTa Ta Nofanbluoi peecTpadii opraHamu MBC 3MiHUNO AKICTb NPaBO3aCcTOCYBaHHA BiANoOBiAasbHO-
CTi 3a NopyLeHHs, nepebayeHi u. 4 cT. 469 MuTtHoro kogekcy Ykpainum Ta cT. 121 Kogekcy YkpaiHu npo agmi-
HiCTpaTMBHI NPaBOMOpPYLUEHHA, @ caMe: NPOTOKONW NPO BiAMOBIAHI NPaBOMNOPYLIEHHA Ta MPUTATHEHHA BUHHUWX
[0 aAMIHICTPaTVBHOI BiANOBIAANIbHOCTI HE TOPKHYINCA YCiX BiGOMNX MPAaBOOXOPOHLAM, BiAMOBIAHO A0 MUTHUX
6a3 faHMX, NPaBOMOPYLUHUKIB. 3aCTOCYBaHHA CaHKLi LMX HOPM CTano NOOANHOKMM, BOHO BiiTepMiHOBYBanoca
napnaMeHToOM LUAIAXOM yXBaJIeHHA BiAMOBIAHMX 3MiH [0 3aKOHIB YKpaiHW 1 MPOAOBXKYE 3a/MLWATCA WBKALIE
CMNAYOK0 CaHKUI€, KA 3aCTOCOBYETbCA MUTHUKaMM Ta NOJIILIEI0 PIBHO HACTIIbKN, HACKINbKN He BUKNMKAE Ma-
COBOrO rPOMafAHCHKOro CynpoTuBY Ta My6niuHOro By IMYHOrO MPOTUCTOAHHSA. BignoBinHO oueBMaHNMY CTalOTh
AKiCHa HeCYMICHICTb LiiEl HOpMU NPO BigNOBIAANbHICTb Ta MPaKTMKK il 3aCTOCYBaHHA, @ 0COBNNBO SAKLLO NOPiBHA-
TV LIKO CUTYALiIO 3 MapanenbH/M LIMPOKNM 3aCTOCYBaHHAM HOBOBBELEHMX NMPaBW/ MOKapaHb 3a NepeBuLLEeHHA
LUBMAKOCTI Ha TPaHCMOPTHOMY 3acobi, 3adikcoBaHe NOMiLi€0 B aBTOMaTUUYHOMY PeEXMMI.

BucHoBKK. BuuiesasHayeHi MPUHUMNN THOCEONOriyHi 3acobu gnsa 3p06yTTa 11 TpaHchopmalii 3HaHb
3 OCBO€EHHA NpaBoBoro OyTTA. Y po3pisi 3aaBneHoi NnpobnemMaTnKky KOHCTPYIOBaHHA HAayKOBO AOCTOBIPHMX 3HaHb
BiIOYBa€ETbCA Uepe3 AOTPMMAHHSA M Yac AOCNIAKEHHA HU3KM 3araibHOTeopeTUUYHUX NpuHumnie. Cepel HUX
BMOKPEMUNN ifei 3aranbHMUX B3aEMO3B'A3KIB IHCTUTYLINHUX CTPYKTYP OE€PXaBHOI MUTHOI MONITUKMX 3 iHLIMMM
KOMMOHeHTamu Ny6iYHO-NPaBOBMX BiAHOCKH; HACTYMHULTBA NPOAYKTUBHMX NPaKTUK GOpMYtoBaHHA Nporpe-
CMBHMX NpPaBWi MUTHOFO 3aKOHOAABCTBA 3a4/1a epeKTUBHOIO PerystoBaHHA 3a NOro NocepesHMULTBa MUTHUX
BIIHOCWH, a TaKOX 36epeXkeHHA 06'eKTUBHOCTI Mif Yac BUABMIEHHA Ta OLIHOK 3MiH Y LX BiZHOCUHAaX; [OCTATHO-
CTi Ta BUYepnHocTi GopMynoBaHb PULUNYHUX HOPM 33 OAHOYACHOI EKOHOMIT IOPUANKO-AIHIBICTUYHKX 3aco-
6iB. MpUHUMNY fianeKTUYHOI NOFiKK CTaiv JONMOBHEHHAM LMX BUXIAHWX ifell HAYKOBO KOPEKTHOrO OCMUCIIEHHA
CTaHy MUTHOTO 3aKOHOAABCTBA Ha PiBHi, WO 3abe3neuye iHCTUTYUiOHaNbHY GYHKLIOHaNbHICTb CYy6'eKTIB agMiHi-
CTPYBaHHA MUTHUX BifHOCWH, BiAMOBIAHO A0 IXHIX iEpapXiYHMX Ta IHLWNX CYTTEBUX 3B'A3KIB, AKI AeTepMiHYIOTb
3arasnbHi NiACTaBU €QHOCTI 3 EAMHOIO CUCTEMOIO JePXKaBHOro anaparty, MpaBu NOro YCNiWHOI AiIANbHOCTI Ha TNi
nepMaHeHTHO MiH/IMBOrO NpeaMeTY MUTHUX, OI0XKETHUX A TICHO MNOB'A3aHNX i3 HUMW NPaBOBUX BiHOCUH.

3acTocyBaHHA HayKOBLAMM PO3MAHYTUX NPUHLMMNIB HAYKOBOIO MpaBoni3HaHHA ¢yHOameHTanisye obpa-
HUA METOLONOTIYHMIA NiAXif OCMUCIEHHA OCHOBM reHe3ncy Ta NoAaNnbLINX 3MiH CTPYKTYp Cy6'eKTiB AeprKkaBHOI
MUTHOI NONITUKM. 30KpeMma, BUKIIOYAETbCA HAYKOBO HEOOI'PYHTOBaHE NepeTBOPEHHS IXHIX CTPYKTYp BCynepey
noriyi BignoBigHOro GpyHKLUioOHaNIbHOrO HaBaHTAXKEHHA Ta NOro epeKTUBHOIO 3A4ICHEHHSA Y PeasibHOMY MUTTI,
a TAKOX YCYBA€ETbCA Hebe3neKa iHWOro pofy eKneKTMYHUX NepeTBoOpeHb MUTHUX OPraHiB Ha KLWTanT noru-
HaHHA [lepXaBHOI MUTHOI Cy»KOW agMiHiCTpaTMBHMM anapaToMm MiHicTepcTBa goxogis i 360pis, JepxaBHoi
dickanbHoI cny6u i/abo iHWOro opraHy, Lo He 3HAlLWOB CBOrO JOCTAaTHbOIO TEOPETUYHOIO OOFPYHTYBAHHA Ha
piBHI NpaBoBOi JOKTPUHU. KOHLenTyanisawia 3HaHHA NPo NpegMeT JOCiAKeHHSA Ta 1l BUpaXKeHHA Hagani CTocy-
BaTUMYTbCA NUTaHb CUCTEMHOTIO Ta CMHEPreTUYHOro MeTOAO0JIONYHOMO MiAXOAiB.

3 Kepumos [.A. Metogonorus npasa (npeamert, dbyHKUMM, Npobnembl prnocodpumn npasa). 2-e n3gd. Mocksa : ABaHTta+, 2001.
C. 166.
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AHomauyis

Y cTaTTi fOCNigXEeHO METOAONOTUHI MPUHLUMMM Y HAYKOBOMY MPaBONi3HaHHI IHCTUTYLIMHNX CTPYKTYP Aep-
»KaBHOI MUTHOI NONITMKNW. Brie3asHaueHi NpyHLMNN — THOCEONOriYHi 3acobu gns 3000yTTA 1 TpaHchopmaLii
3HaHb 3 OCBOEHHA NPaBoBOro 6yTTA. Bu3HaueHo, Wo y po3pisi 3aaBneHOT NpobnemaTKi KOHCTPYOBAHHA Ha-
YKOBO [LOCTOBIPHUX 3HaHb BifbyBa€eTbCA yepes AOTPUMAHHA HU3KM METOAONOriYHUX npuHumnie. Cepen HUX
BMOKPEMJIEHO ifiel 3araibHMX B3a€EMO3B'A3KIB iHCTUTYLINHNX CTPYKTYP AeP*KaBHOI MUTHOI MOMITUKM 3 iHLIVMM
KOMMOHEeHTamu Ny6iyHO-NPaBOBMX BiAHOCKH; HACTYMHULTBA NPOAYKTUBHMX NPaKTUK GOPMYOBaHHA Nporpe-
CUBHMX MPaBUSI MATHOIO 3aKOHOAABCTBA 3aA/1A eDeKTMBHOrO peryoBaHHA 3a Oro nocepefHMLTBa MUTHUX
BiIHOCWH, a TAaKOX 36epeXkeHHA 06'EKTMBHOCTI MiJ Yac BUABMIEHHA Ta OLiHOK 3MiH Y LMX BiZHOCUHAX; [OCTATHO-
CTi Ta BUYepnHocTi GopmMyntoBaHb LPULNYHUX HOPM 338 OJHOYACHOT EKOHOMIT IOPUAMKO-NIHIBICTUYHIKX 3aCO06iB.
HaronoweHo, Wo npuHUnnm agianekTnyHoI NOriKu cTanm JOMOBHEHHAM LUUX BUXIOHUX ifell HayKOBO KOPEKTHO-
ro OCMMC/IEHHA CTaHYy MUTHOIO 3aKOHOAABCTBa Ha PiBHI, WO 3abe3neyye iHCTUTYLiOHanbHY GyHKLIOHaNbHICTb
Cy6’€eKTIB agMiHICTPYBaHHA MUTHUX BiAHOCWH, BIAMNOBIAHO A0 IXHiX iEpAPXiYHMX Ta iHWKWX CYyTTEBMX 3B'A3KIB, AKI
LeTepPMiHYIOTb 3arasbHi MNiACTaBN €QHOCTI 3 EANHOI0 CUCTEMOIO epPXKaBHOro anapary, NpaBuil NOro yChilHOoI gi-
ANbHOCTI HA T/l NePMAHEHTHO MiHJIBOrO NPeAMEeTY MUTHUX, OI0fXKEeTHMX i TICHO NOB'A3aHKIX i3 HUMY NPaBOBUX
BiAHOCMH. 3aCTOCYBaHHA 3aKOHi fiiaNIeKTUYHOI NIOTiKN BUABAAE 3MiHN MPaBOBOI MaTepii MUTHUX BiZHOCKH 3a pa-
XYHOK HaKOMUUYeHHA KPUTUYHOI KiNlbKOCTi NPaBOBOI eHepril, AKa 1 NpU3BOAUTb A0 NepeTBOPeHb AKOCTI NpaBa,
LL{O BMMAra€e CBOEYACHOrO OHOBJIEHHA MUTHOIO 3aKOHOaBCTBa.

MigcymoBaHoO, WO 3aCTOCYBaHHA HAaYKOBLAMYW PO3MIAHYTMX MNPUHLMMIB HAyKOBOroO MPaBoni3HaHHA 3Mil-
HI0€ 0O6paHMI METOAONOTIUHNIA MiAXiA OCMUCNEHHA OCHOBMW FreHe3nCy Ta MoAJaNbLUNX 3MiH CTPYKTYp Cy6'eKTiB
AEePKaBHOT MUTHOT NONITUKK. 30KpeMa, BUKJTIOUAETLCA HAYKOBO HEOOIPYHTOBaHe NEePETBOPEHHS TXHIX CTPYKTYP
Bcynepey GyHKLiOHaNbHOro HaBaHTaXKEHHSA Ta MOro epeKTUBHOIO 3iICHEHHA Y PeanbHOMY »KUTTi, @ TAKOX YCy-
BA€ETbCA Hebe3nekKa iHWOoro poay eKNeKTUYHNX NePETBOPEHb MUTHMX OPraHiB, O He I'PYHTYETbCA HA AOCTAaTHbO
pP03p06eHNX NONTIOXKEHHAX NPABOBOI AOKTPUHM.

4

Summary

The article reveals methodological principles in scientific jurisprudence of institutional structures of
state customs policy. The above principles are epistemological means for the acquisition and transformation
of knowledge for the development of legal life. It is determined that in the context of the stated issues of
constructing scientifically reliable knowledge occurs through compliance with a number of methodological
principles. Among them are the ideas of general interrelations of institutional structures of the state customs
policy with other components of public-law relations; continuity of productive practices of formulation of
progressive rules of the customs legislation for the purpose of effective regulation through its mediation of
customs relations, and also preservation of objectivity at detection and estimation of changes in these rela-
tions; sufficiency and completeness of the wording of legal norms while saving legal and linguistic means. It
is emphasized that the principles of dialectical logic complemented these initial ideas of scientifically correct
understanding of the state of customs legislation at a level that ensures the institutional functionality of the
subjects of customs administration, in accordance with their hierarchical and other essential links that deter-
mine the common basis of unity state apparatus, the rules of its successful operation against the background
of a constantly changing subject of customs, budget and closely related legal relations. The application of the
law of dialectical logic reveals changes in the legal matter of customs relations due to the accumulation of a
critical amount of legal energy, which leads to changes in the quality of law, which requires timely updating
of customs legislation.

It is concluded that the application of the principles of scientific jurisprudence considered by scientists
strengthens the chosen methodological approach to understanding the basis of the genesis and further chang-
es in the structures of the subjects of state customs policy. In particular, it eliminates scientifically unfounded
transformation of their structures despite the functional load and its effective implementation in real life, and
eliminates the danger of other eclectic transformations of customs authorities, which is not based on sufficiently
developed provisions of legal doctrine.
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'General legal characteristics of national economic
interests as objects of the economic security system
of Ukraine

3azasibHa npaeoea xapakmepucmuka HayioHasibHUX eKOHOMIYHUX iHmepecis
5K 06°ekmie cucmemu eKOHOMIYHOI 6e3neku YKpaiHu

'Vadym Melnyk
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Bctyn. 3a6e3neyueHHA HaneXHoro ¢yHKLiOHYBaHHA CUCTEMU €KOHOMIYHOI 6e3nekn YKpaiHu nepepbavae
BXUTTA LUMPOKOro CNEKTPY CaHKLIIOHOBAHUX AepaBolo 3axofiB, HaUineHnx Ha NigTPUMKY il CTINKOCTI, cnpu-
AHHA €KOHOMIYHOMY PO3BUTKY TOLLO. TaK UM iHaKLue, 3AINCHIOETbCA BNAUB CY6'eKTIB L€l cncTtemu Ha ii 06'ekTn 3
METOI [OCATHEHHSA OUiKyBaHMX MPOMIKHIMX Ta KiHLEBMX pe3ynbTaTiB. BianosigHo, ogHe i3 KNoUYoBMX, 3BaXKatoum
Ha 0COo6MMBOCTI Ta NPU3HAYEHHA CUCTEM, MiCLib HaNeXnTb il 06’eKTaMm, AKX, 3BaXatoun Ha cneyundiky ekoHoMmiu-
HOro 6e3MneKoBOro CKMafHMKa, Haniuy€eTbCA WNPOKNIA CNEKTP.

MocTraHoBKa npo6nemu. 3 orisay Ha ABHO OOLWIMPHMIA Aiana3oH BUAiB Ta cneyndiky ob6'ekTiB cctemm eko-
HOMIYHOT 6e3nekn YKpaiH1 BUHUKAE 3aKOHOMipHa NoTpeba BYBYEHHA Ta 3MICTOBHOIO AOC/IAXEHHA OCTaHHiX.
Lle 3yMOBMIOETHCA TAaKOX | TUMW BaroMMmMmn ob6CTaBMHaMK, WO BKa3aHi 00'€KTU, B Uil CYKYMHOCTI, € TUNMOBUMM
BMHATKOBO AJ1A 3rafaHoi cucTemm Ta ix HanexxHe 3abe3neyeHHs € 6a30BOO NepeaymMoBO0 AnsA epeKTUBHOIO
bYHKLiOHYBaHHA EKOHOMIYHOIO CKNAaHUKA, WO, 3i CBOrO 6OKY, BiUYTHO NMO3HAYAETLCA A1 iHLUNX KOMIMOHEHTIB
HaLioHanbHOT 6e3nekn YKpaiHu.

AHani3 octaHHix gocnigKeHb i ny6nikauin. Pi3Hi rpaHi okpecneHoi HaykoBoi NpobnemaTturky nepebysa-
nn B Noni 30py Taknx gocnigHukis, sk B.. AHapiaHos, A.l. AtamaHos, 3.C. BapHanin, K.I. Ty6inH, €.A. Icpaino-
Ba, M.M. EpmoLueHko, K.A. JlapioHoBa, €.l. OBuapeHko, A.O. Onedip, A.O. CaiTiy, B.[. LLleTHiH Ta 6araTo iHWuMX.
BogHouac, 3aBaxatoum Ha gUHAMIYHI 3MiHW B HaUiOHanbHOMY 3aKOHOAABCTBI, KOTPI, 30KpeMa, TI€0 UM iHLIOK
MipOI JOTUYHI O EKOHOMIYHOIO 6e3MeKOBOro CEKTOPY, 3a3HayYeHe NUTaHHA He BTPaYvaE BMAcHOI akTyanbHOCTI
Ta 06’€EKTBHO BMMarac yBaru.

MocTtaHoBKa 3aBAaHHA. YpaxoByloun fliana3oH OKpecsieHoi Npobnemu, KYoBMMM 3aBAAHHAMMN HayKo-
BOro AOCHNIMXEHHA, 3aKOHOMIPHO, MOXHa BUAINUTY 3[iINCHEHHA 3arasbHOI MPaBOBOI XapaKTepUCTMKN HaLlio-
HaNIbHNX EKOHOMIUYHUX iHTepeciB AK 06’EKTIB CUCTEMU EKOHOMIYHOI 6e3neKkn YKpaiHCbKOT AepkaBu Ta 3'acyBaH-
HA X poni ANA eKOHOMIKMW.

Buknag ocHoBHOro martepiany. Busuatoun Ta LOCNig»Ky0umM 3a3HaueHe NTaHHA, NepL 3a BCe, BapTo 3Bep-
HYTW YBary Ha NoHATINHO-KaTeropianbHMI anapart. 30Kpema, MAeTbCA Npo Taki gediHilii, AK 06'eKT Ta HaLioHanb-
Hi eKOHOMIYHI iHTepecwy, AKi NnepebyBaTUMYTb y NOJi 30py Nif Yac AOCNIIKEHHA OKpecneHoT NpobnemaTrKu.

Po3rnagatoum noHATTA «06'€KT», HEOOXIAHO 3a3HAUNTH, WO Y TIIYMAYHUX CJIOBHMKaX MPOMOHYIOTbCA TaKi Ba-
piauii Moro TpakTyBaHHA:

1) ABULLe, NpeaMeT, 0Coby, Ha AKi CnpAMOBaHa NeBHa JifNbHICTb, yBara ToLo;

2) npefMeT HayKOBOTO Ta iHLWOrO AOC/iAKEeHHSA, CrielianbHOI 3aLikaBeHOCTi, KoOMNeTeHL,i;

3) neBHy oauHULIO (cnopyay, NiANPUEMCTBO, AiNAHKY MiCLLeBOCTi TOLLO) rocnogapcbkoro abo 060poHHOro
3HAYEHHS;

Visegrad Journal on Human Rights



General legal characteristics of national economic interests as objects of the economic security system of Ukraine ‘§

4) NnpepMeT, KOTpUI PO3rNAfAaETbCA 3 METOI MOro BMKOPWUCTaHHA 3a MPM3HAYeHHAM, BMBYeHHA'Z Ha
nepekoHaHHA A.l. ATamaHOBa, Nville peTeibHe BUBYEHHA 06’eKTa 6e3neku, Noro CTPYKTYPHMX YacTWH
LLOAO NPUMHATHOTO PiBHA iX 6e3nekn A03BONNTb 36eperti GyHKLIOHANbHICTb Ta CTPYKTYPHY LiniCHICTb
o0’'eKTa AK €AMHOrO Linoro, € HeobxigHoW (ane He [OCTaTHbOIO) YMOBOIO rapaHTyBaHHA Ge3neku.
HaykoBeLb yBarKag, o 6e3neyHnm Moxe CNpUnMaTCh Takunii CTaH 00'eKTa, 3a AKOTO:

1) 3arpo3u Ha 1oro agpecy He peanisylTbCs;

2) peani3oBaHi 3arpo3n He fOCAralTb CBOEI METY;

3) 3arpo3u ycniwHo 61I0KYTbCA CUCTEMOIO 3aXMUCTY O6'EKTY;

4) 3a yMOBW MOZOJIAHHA 3aXMUCTy 3aBAaHa LUKOAA He3HauyHa Ta He Mpu3BOAWUTb A0 AUCOYHKLIiT 06'ekTa’.
MorkeMo 3a3HaunTy, WO HayKoBeLb YK/IAAA€E B Lie TEPMiH AeKiflbKa CTaHIB, HAABHICTb KOXKHOTO 3 AKNX
Ma€ MO3NTMBHO BifobpaXkaTNCb Ha CTaHOBMLLi Ge3neKku. Y3aABLIM 3a OCHOBY Miaxifd, 3anponoHOBAHMI
A.l. AtamaHoBuM, 3i cBoro 60Ky, €.I. OBYUapeHKO 3a3Hauae, Wo camy 6e3neky BapTo CrpuimaTv fK
iCHyBaHHA 06'€KTa B MeXax YyCTaHOBJIEHNX MAPAMETPIB 3aXUCTY, IKi MOXYTb MonepeaxyBaTu AeCTPYKLito
Ta CBOEYACHO NiKBiAyBaTV HACNIAKM 3arpo3u, WO He BAANoCb YHUKHYTU. Lle 3ymoBntoe dopmyntoBaHHA
[IBOX OCHOBHUX 3aBfaHb, AKi CTaHOBNATb CYTHICTb MpOLECY rapaHTyBaHHA 6e3neKkn neBHOro ob’ekra:
gonomarati 06’eKTy 3AiMCHIOBATM CBOI OCHOBHI QYHKLIii Ta He AOMycKaTu CTPYKTYPHUX 3MiH, KOTPi
CTaBNATb Nif 3arpo3y MOXNVBICTb BUKOHAHHA OCHOBHUMX OYHKLUiN. Ha oro nepekoHaHHs, 6e3neka
06’eKTa 3anexuTb He Bi NOro MOTEHUINHMX MOXNMBOCTEN 36epiraTv CBOK CYTHICTb Ta MapameTpu
bYHKUIOHYBaHHA 3a WKigMBUX BMMBIB i3 60KY Axkepen Hebe3neku, a Bif LinboBoi opieHTaLii cy6'ekTa, AKa
BMJIMBAE Ha 06’€KT, Ta HACNIAKIB LIbOro BMANBY Ha MOX/UBICTb 06’€KTa OCATHEHHA METW BTACHOTO XUTTA.
Ixepenom Hebe3neky MoXxe BUCTYNaTy nnLe Cy6'eKT abo 30BHILLHE OTOUYEHHS (AK CYKYMHiCTb Cy6'eKTiB),
a He Hamipu um cnpamyBaHHA. [Ixxepenom Hebe3nekn He Moxe OyTn OKpema BNacTMBICTb Cyb'ekTa abo
oro BHYTPILWHIN Npouec, Le nuLie 3yMOBJIIOE CTYNiHb Hebe3nekn s neBHoro ob'ekta. Takmin nornsg
ybayaeTbCcA AUCKYCINHUM, 3BaXKaloumn Ha CKNAJHICTb, LWUMPOKOACMEKTHICTb i B3aEMOMOB'A3aHICTb CTaHiB
6e3nekun. Hanpuknaa, 3BepHemo yBary Ha Taky BNacTUBICTb, AIK 36epeXKeHHs CTINKOCTI. YCBiZOMEHHA
HasABHOCTI Takoi peanbHOi MOX/MBOCTI Ma€ HeabusKke 3HAYEHHA ANA rapaHTYBaHHA iHBECTUUINHO-
iHHOBaUiNHOI 6e3nekn Aep)kaBu. Lle 3ymoBnOETbCA TUM, WO KUYOBUM (AKTOPOM ii HaneXxHoro
dyHKLiOHYBaHHA, 6€3yMOBHO, 3a/IMLLAETLCA 3a/TyYeHHA PI3BHOCTPOKOBOTO iHBECTYBaHHA. Llinkom noriyHo
NPUNYCTATK, O 338 YMOBM NPOBAAKEHHA CUCTEMATUYHOT ePeKTUBHOI Aep>KaBHOI MONITUKN iHBECTYBaHHA
CYTTEBO CNPUATME HanexxHOMy GyHKLIOHYBaHHIO 6araTbox ranysei eKOHOMIKU. TakoX Le Ha NeBHOMY
eTani No3NTUBHO MO3HAUYUTbCA Ha 1i PO3BUTKY Ta C/lyryBaTtume [OAATKOBUM 3HAaUMMUM iMMAYIbCOM AnA
iHLUIMX NOTeHUiNHKX iHBeCTOpiB®. Tomy, BOUeBMAb, CTaH 6e3MneKn Moxe iCHYBaTW JIMLLE 33 YMOBU HAaABHOCTI
BCiX TUMOBMX BNacTUBOCTEN.

Buainaioun came 06’eKT cUCTEMU €eKOHOMIYHOI 6e3neKkn YKpaiHy, BiANOBIAHO 4O YMHHOrO 3aKOHOAABCTBA,
TaKMUMW BapTO BM3HATW HaLiOHaNbHi eKOHOMIYHI iHTepecn. Tak, B.[. AHapiaHoB i K.I. Ty6iH, CTBepO»KyHOTb, WO Hawi-
OHaJlbHi EKOHOMIYHI iHTepecK Yy CTPYKTYpPi HaLiOHaNbHNX iHTepeciB — Lie eKOHOMiYHa KOMMOHEHTa, NpeAcTaBfeHa i
co0i Linum cnekTpoM iHTepeciB Takmx Cy0'eKTiB rocnofaploBaHHs, AK HaLiOHaNbHI KOMMaHIi y BCbOMY Pi3HOMaHITTI
X B3a€EMO3B'A3KIB, UM BAOCKOHANIEHHAM 1l CTPYKTYpPW, CNPAMOBaHI NepeBaXxHO Ha peani3aLito iHTepeciB ronoBHUX
LieHTPIiB NONITUYHOrO Ta EKOHOMIYHOrO BNAuBY®,. .B. YepHATEBUY Nig TakM NOHATTAM PO3yMi€ BM3HavasbHi no-
Tpebu CycninbCTBa Ta AepPKaBy B EKOHOMIUHI cdepi, peanisavia AKMX rapaHTye eKOHOMIUYHY He3aneXHiCTb Ta CTill-

' Binogip K.I. CnoBHWK yKpaiHcbkoi moBu: B 11 TT. AH YPCP. IHcTUTyT MOBO3HaBCTBa. KuiB : HaykoBa gymka, 1970-1980. T. 5. C. 495.

2 TnymauHWi COBHMK yKpaiHcbKoi MoBu. E-slovnik. URL: https://eslovnyk.com/06’eKT (naTa 38epHeHHA: 19.06.2020).

3 AtamaHoB LA. MeTofonorna 6e30MacHOCTW. DNEKTPOHHBIN HayuHbIl »KypHan «[pobnembl 6e3onacHocTuy, 2011. N2 3(14).

URL: http//naukaxxi.ru/materials/302 (gata 3BepHeHHs: 19.06.2020).

4 OBuapeHKo €.I. Metoponoris ¢opmyBaHHA Ta Y3roKeHHSA Linei y cnctemi eKOHOMIYHOI 6e3neKku NignpremcTsa : uc. ... 4-pa

€KOH. HayK : 08.00.04; 21.04.02. CeBepopoHeLbkK, 2015. C. 230-231.
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KU PO3BUTOK EKOHOMIUHOI ccTemy fepxasir®. Ha Haw nornag, 6inblw MicTKe Ta OpieHTOBaHE HAa EKOHOMIYHUI
CKIMAfHUK AepkaBHOI 6e3nekn BM3HaUYeHHA nponoHye 3.C. BapHaniii, 3a3Havatoun, Wo NaeTbca Npo CyKynHiCTb
06'€EKTUBHNX EKOHOMIYHMX NOTPeb He3anexHoT KpaiHw, AKi BUABNATLCA B €4HOCTI Pi3HNX EKOHOMIYHMX iHTepeciB
Haii, Wo Bigobpaxae cycninbHi NOTPeby, 3aA0BONEHHSA AKMX 3abe3neuye edpeKTUBHUN, CTabiNbHUIA colianbHO-
€KOHOMIYHUI PO3BUTOK KpaiHu Ta POpMye KOHKYPEHTOCMPOMOKHY HaLliOHaNIbHY eKOHOMIKY?.

MiX HauioHaNbHUMK EKOHOMIYHUMW IHTEPECAMM Ta EKOHOMIYHOK 6e3neKoto AepKaBu € TiCHWIA B3aEMO-
3B’A30K, CYTHICTb AKOro NofAra€ y npiopnTeTHOCTI HaLiOHaNbHMX EKOHOMIYHMX iHTepecCiB y npoueci CTBOPEHHA
CUCTEMU EKOHOMIYHOIT 6e3nekn. BogHouac rapaHTyBaHHA eKOHOMIUYHOT 6e3neKu AepkaBu € HaLiOHaNIbHUM iHTe-
pecom, ocKifnbKun 6e3neka Ta peanisalina nepwoyeproBux noTpebd ocobu, cycninbCTBa Ta fepKaBy — HeobxigHa
nepefymMoBa i€3[aTHOCTI KpaiHW, 6e3 Yoro HeMOXXNMBE JOCATHEHHA apyropagHux uinein'®,'. Lie Takox ykotpe
[OBOAUTbL NoMnepefHbO BUCNOBIIEHY AYMKY NMPO B3aEMO3aNeXHICTb HaLioHanbHMX 6e3nekoBMx cuctem. Taka
B3aEMO3aNeXHICTb Ma€ AK BePTUKaNbHUI (EKOHOMIUHa 6e3neKa € CKNafHMKOM [iep»KaBHOI, fika, 3i CBOro GOKYy,
BXOAWTb [0 HauioHaNbHOT 6e3neku YKpaiHu. BogHouac BOHa OXOMJIOE NiAgcucTeMM BUPOOHNYOT, AeMorpadivHol,
€HepreTVYHOI, 30BHILUHbOEKOHOMIYHOI, iIHBECTULIMHO-IHHOBALiNHOI, MaKPOEKOHOMIUYHOI, MPOAOBOSbYOI, COLLi-
anbHoI Ta piHaHCOBOI 6e3nek), Tak i ropr30HTaNbHUI (EKOHOMIUHa 6e3neKa Nos’'A3aHa 3 iHdopmauinHoto, Kibep-
HETMYHOIO Ta iHLWMMU) XapaKTepu.

Ha nymky A.O. CBiTiua, 3a3HaueHi iHTEpeCcK MatoTb 3arasibHUI XapaKkTep, OXOMNoun pisHi chepr eKoHOMI-
KW 11 piBHI CyCNiNbHOT CTPYKTYpU. KOXKeH eKOHOMIYHUI iHTepec peani3yeTbCa 3a JOMOMOrolo 3B'A3KY 3 iHLIMMMN
iHTepecamu, TO6TO B CyKYMHOCTi eKOHOMIYHI iHTepecn ABNAIOTb COOOI0 OpraHiyHy UinicHicTb. MNoaibHoto opraHiu-
HOIO LiNiCHICTIO € iIHTepecy Pi3HNX eKOHOMIYHUX CY6'EKTIB CBITOBOT €KOHOMIKM, AKUMU MOXYTb Oy T AK iep»KaBy,
TaK N OKpeMmi He3anexHi rocrnofgapiotoui cy6'ekTu, KOTpi ABNAIOTb CO60I0 cMCTeMy 3 6e3Mi44t0 Pi3HOMAHITHUX
enlemMeHTiB. [i OCHOBY YTBOPIOIOTb MiXKHAPOHE 1 0BMEXKEHe MeXaMn OKPEMMX [JepKaB HallioHalbHe BUPOBHU-
UTBO, pO3Mnogif, 06MiH i CMOXMBaHHA MaTepianbHUX Ta HemaTepianbHMx 6nar Ta nocnyr'?. B.[. LLleTHiH 3a3Ha-
YuB, LLO 3arasiomM BOHW OXOMJIIOI0Tb 3AATHICTb Aep»KaBy BUPIiLLYBaTK Taki 3aBAaHHA:

1) po3BMBaTM Ta MOAEPHI30BYBATV HaLiOHaNIbHYy EKOHOMIKY, 3MILHIOBaTK MUTTE3AATHI HaUioHaNbHi
BUPOOHMUTBA AN1A 3MILUHEHHA KOHKYPEHTHUX MO3ULi Yy CBITOBOMY FOCMOAApCTBi, a 3apa3oMm i
Mi>KHapOZHOrOo CTaTycy feprkaBu;

2) BUKOPUCTOBYBATU YUaCTb y MiXHapOLHO-KOOMNEePOBaHNX BUPOOHMLTBaX (30KpemMa TpaHCHaLioHanbHOroO
TUMNY) ANA BOOCKOHANEHHS BHYTPIWHbLOI CTPYKTYpM Ta MiABUWEHHA edeKTUBHOCTI HalioHanbHOI
€KOHOMIKW;

3) nepepbayat MOXMBICTb BiAMOBH Bif OKpeMUx HeeeKTMBHO NpPaLiloloYrX HalioHaNbHUX BUPOBHMLITB,
30KpeMa LWAAXOM CAPUAHHA NepeBefeHH: X 3a KOPAOoH;

4) 3abe3neuyBaTi 3pOCTaHHA JO6POOYTY Ta GaraTcTBa CBOrO HaceNieHHsA, PO3LUMPEHHSA iHBECTULIIHOIO
Ta CNOXMBYOIO PUHKIB, PO3BUTOK MKUTTE3OATHUX HALiOHaNbHUX Tpaguuin y KynbTypi, MUCTEUTBI,
nNigNPUEMHNLTBI TOLO;

5) HagaBaTy HaLiOHaIbHOMY FOCMOAAPCbKOMY CepefoBULLY BifNOBIAHY coLiafibHY Opi€HTaUi0, pO3BMBaTH
Ta 3a0X04yBaTV CYCMifibHY BiANOBiAanbHicTb 6isHecy;

6) aKTVMBHO Ta KOHCTPYKTUBHO 6paTi yyacTb Y MiXKHAapPOLHUX EKOHOMIYHMX Ta MONITUYHUX OpraHisaLiax B
iHTepecax ajeKBaTHOrO BpaxyBaHH:A HaLlioHaNbHUX iIHTEPECIB NiJ Yac po3pobKM Ta MofepHisauii «<npasun
rpu» Ha CBITOBOMY PUHKY'3,

BogHouac Linkom iMOBIpHO, LLIO 3aXUCT TaKUX KOHKPETHUX iHTepeCiB MaTMe Barome 3HauYeHHs i A4nA geKinb-
KOX [epKaB, AKLO aKTyanilyBaTu NUTaHHA 3abe3neuyeHHA ebeKTMBHOro CNiBpOOITHMLTBA 3a MeXaMu KpaiHu.
B ymoBax eKoHOMiUYHOI rnobanisauii NMTaHHS Ai€EBOro BCe6iYHOro 3aXUCTY LiMX iHTepeciB € 0COBNNBO BAaXK/IMBUM,
3BayKaloum Ha MOTEHLiNHI PU3NKN A1 eKOHOMIK KpaiH.

8 YepHatesny A.B. iHTepechl HaLuMoHanbHble B SKOHOMUYecKo cdepe. focyaapcTBeHHOe ynpasrieHve B chepe HalyoHabHOM
6e30MacHOCTM: ClloBapb-cnpaBoyHuK. Knes : HALY, 2012. C. 162-163.

9 BapHanin 3.C. EKoHOMiuHa 6e3nekKa : HaBYanbHUI NOCIOGHUK. KniB : 3HaHHSA, 2009. 647 c.

1 Cigneubka B.K. EkoHOMiuHa 6e3neka AK GpakTop NposABYy HaLiOHaNbHVX €KOHOMIYHUX iHTepeciB YKpaiHu. 36ipHUK HayKOBUX
npaupb XapKiBCbKOro HalioHanbHOro negaroriyHoro yHisepcutety imeHi [.C. CkoBopoau «EkoHomika», 2016. Bun. 16. C. 79-85.

" Cyxopykos A.l, MoweHcbkuii C.3., Metpyk O. M. HauioHanbHa ekoHoMiYHa 6e3neka : HaBYanbHU NOCiGHMK. XKutomup : PyTa,
2010. C. 363.

12 CeuTnY A.O. OCOb6eHHOCTN SKOHOMUYECKUX UHTEPECOB B YCIIOBUAX rmobanm3auuu @ aBT. ... AUC. KaHA. SKOH Hayk : 08.00.01.
Mocksa, 2013. C. 27.

3 UWeTtnHuH B.[1. SkoHOMUMYeckan agunnomatua. Mocksa : MexxayHapopHble oTHowweHus, 2001. C. 84-85.
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YpaxoBytoum Taki BCTAHOBJIEHI BIACTMBOCTI CUCTEMY €KOHOMIUYHOT 6e3nekun YKpaiHu, AK AUHAMIYHICTb,
iIMOBIPHICHICTb Ta AeAKi iHWi, MOXKemMo noroanTmnca 3 gymkoto €.A. IcpainoBoi, AKa y CBOEMY AucepTauiiHO-
My AOCAigXeHHI BKa3ye, WO HaLlioHaNbHI €KOHOMIYHI iHTepecn € CKNagHOoK N AMHAaMIYHOK CUCTEMOID, ene-
MEHTaMM AKOT BUCTYMNaloTb iHTEPeCK BCiX rocnofgaptooumnx cy6'ekTiB HalioHanbHoi ocBiTK. AK i ana 6yab-akoi
cMcTemu, AnsA CUCTEMU HalioHaNbHUX €KOHOMIYHUX iHTepeciB BnacTrBa iepapxiyHicTb OYAOBY, KONMN KOXEeH
il enemeHT i cob6i € cncTemoto. Buxoguntb, WO cMcTeMa HaLiOHaNbHMX EKOHOMIYHUX iHTepeciB, 3 0AHOro OOKY,
MOCTa€ YaCTUHOIO CUCTEMM €KOHOMIYHUX IHTepeCiB, BUCTynatoumn y BUrnaai NigcucrtemMuy, a 3 iHWOro — Mae BCi
BNACTMBOCTI WinicHOT cuctemu. Lle no3Bonse 3pobuT BUCHOBOK, LLO €/IeMEHTW CUCTEMW HALiOHaNbHUX eKo-
HOMIYHUX iHTepeciB MOXHa KnacndikyBaTy Ha OCHOBI Pi3HMX KpUTEPIiB, BU3HAYEHNX AUHAMI3MOM OOCHiXKY-
BaHWX iHTepecis'. AHani3yloum BigNoOBigHY HAYKOBY NiTepaTypy, 3a3HauMMo, WO HalvacTiwe 3ycTpivatoTbcA
[Ba nigxoaun fo knacudikauii BkasaHMX iHTepeciB — QOBFOCTPOKOBI (CTpaTeriyHi) 1 NOTOYHI (TaKTWUYHI), a TaKOX
3aranbHi, oco6numBi Ta cneyndiyHi.

LLlogo nepLioro nigxody, To BOHW, Maloum Xxapaktep AOBrOTPUBASINX, € CUCTEMOYTBOPKOKYUYNMM B EKOHOMIL.
Lli iHTepecn cnpamoBaHi Ha 36epexeHHA LinicCHOCTI HauioHanbHOI eKOHOMIKK 11 3abe3neyeHHa epeKTUBHOCTI
il dyHKUiOHYBaHHA™. LLlogo TaKTUYHUX, TO MNif HUMW NPOMNOHYETLCA PO3YMITU LUMPOKUIA CMEKTP KOHKpeTm3awil
cTpateriyHmx notpeb y neBHil eKOHOMIYHOI cMTyauii. BoHV nonsAraoTb y popmax peanisaLii EKOHOMIUHOI AiANb-
HOCTi 3 METO0 AOCATHEHHA CTPATEriYHNX EKOHOMIYHUX iHTepecCiB KpalHU B KOHKPETHUI iCTOPUYHMIA NPOMIPKOK
PO3BUTKY Mi>KHapOAHMX BiZHOCUH'®".

Lono gpyroro BmaineHoro nigxogy, To HeoOXiAHO aKLeHTYBaTK CBOIO yBary Ha BiAMOBIAHNX HanpaLoBaH-
Hax K.A. JlTapioHoBOI. HaykoBuUA 3ayBa)kye, WO HaLioHanbHi €KOHOMIYHI iHTepecn BnacTuBi 6yab-sKill KpaiHi
He3aNeXkHo Bif Yacy i NpocTopy; 0cOb6NMBI HaLiOHaNbHi eKOHOMIYHI iHTepecH NprTamMmaHHi NeBHOMY TUMYy iCTO-
PUYHOIO PO3BUTKY, AKICHOMY CTaHy eKOHOMIKU; 3MIiCT crieundiyHMX HalioHaNbHUX iHTepeciB 3yMOBIOETHCA ic-
TOPUYHUMM, HaLiOHANbHO-KYNbTYPHUMU XapaKTEPUCTUKAMUN AepKaBu'e,

3 ornAagy Ha ue, Ha Hawy AYMKY, LWoAO BKa3aHUX iHTepeciB AOUiNbHO 3aCTOCOBYBATM AK OOHY, TaK 1 iHLWY
po3rnaHyTi Knacudikauii. BBaxKaemo, Lo ix B1Gip 3yMOBNIOETLCA BiANOBIAHO METOK KOHKPETHOIrO HayKOBOTO
JocnigKeHHA. BogHouyac 0cob6nmMBO B CyyacHiin HayKOBIl NiTepaTypi 3yCTPivaloTbCA 1 TaK 3BaHi «<BCEOXOMJIIOOYi»
knacudikadii. Hanpuknag, A.O. Onedip NnponoHye rpagaLito 3a Takumu Kputepiamu:

1) cTyniHb BaxKNMBOCTI (6a30Bi, TAaKTUYHI Ta CTpaTeriyHi);

)
2) micue gii (BHYTpiLWHI, perioHanbHi Ta 30BHILLHI);
3) TpuBanicTb Aii (KOPOTKO-, CepefHbO- Ta JOBrOCTPOKOBI);
4) xapaKTep 3iTKHeHHA (NapanenbHi, KOHGPOHTaLiHI, PO36iXKHI, CMiNbHI);
5) cTyniHb peanisauii (HepeanizoBaHi, YaCTKOBO peani3oBaHi, peanizoBaHi, NepCcneKkTrBHiI);
6) chepu nposaBy (BUPOOHMYI, $iHAHCOBI, EKCMOPTHO-IMMNOPTHI, TEXHOMONiYHI, IHCTUTYLiNHI, BiiCbKOBO-

€KOHOMIiUHi, coLiarnbHO-eKOHOMIiUYHi, €KOJTOro-eKOHOMIYHi Ta iHLwi)'.

HaBeneHa knacudikauia opieHTOBaHa Ha LUMPOKE KOO Pi3HOMIAHOBMX XapaKTepUCTMK eKOHOMIYHUX iH-
TepeciB. OgHakK Ao il HegonikiB BapTo BiAHECTU Te, WO BKa3aHa «PO3MOPOLUEHICTb» OOMEXKYE B TXHIl feTaNbHil
XapaKTepuUCTMLi 3a MeBHMM HanpAMOM.

Ha Halwe nepekoHaHHs, eKOHOMIYHI iHTepecn AK 06'EKTN CUCTEMM €KOHOMIYHOI 6e3nekn YKpaiHu BapTo
KnacudikyBaTu iHaKlie. 3a OCHOBY HeOOXifHO B3ATW TaKi 6a30Bi KpuTepii, AK NPIOPUTETHICTb AOCATHEHHS Lji-
neri B eKOHOMIUHI cdepi, CTPOKOBICTb il (KOPOTKO-, CepeHbO- Ta JOBFOCTPOKOBI iHTepecHu), CTyniHb peanizadii
(HepeanisoBaHi, YaCTKOBO peani3oBaHi, peanizoBaHi, NEPCMNEKTNBHI), a TaKOX AndepeHLUiloBaT ix Ha 6a30Bi 1

* Wcpannosa 3.A. HauroHanbHble SKOHOMUYECKMEe NHTepechbl POccrm B CMCTEME MUPOXO3ANCTBEHHbIX CBA3EN : AUC. ... [-Pa SKOH.
HayK : 08.00.14. PoctoB-Ha-[loHy, 2017. C. 50.

> Lapes IN.A. Poccuiickre 3KOHOMUYECKMe MHTePeChl Kak 0OCHOBa GYHKLIMKN UHTErpaLun B MUPOBYIO0 SKOHOMUKY. BrusHec B 3akoHe,
2008.N2 3. C. 284.

16 €pmowweHko M.M. HaujioHanbHi eKOHOMIUHI iHTepecu: peanisauifa i 3axucT. AKTyanbHi npobnemu ekoHomikm, 2001. N° 1-2.
C.18-24.

7 KoHppaTtoB A.M. Cuctema OCHOBHbIX KaTeropuii BHELUHEMNONNTAYECKON OeATeNbHOCTM rocydapcTa 1 ee dyHKUMU. BecTHMK
Bonrorpaackoro rocyaapctseHHoro yHusepcuteta. Cep. 4. Victopua, 2009. N2 2. C. 42.

'® JlaproHoBa K.A. HanoroBblii MHCTPyMeHTapuWil MexaH3Ma peann3almnm SKOHOMUYECKNX MHTEPECOB roCyAapCTBa : ANC. ... KaHA,.
3KOH. Hayk : 08.00.01. PocToBs-Ha-[loHy, 2006. C. 13.

1 Onedip A.O. Peanizauis HauioOHaNbHNX EKOHOMIYHKX iHTepeciB y perynatopHin cuctemi COT : gnC. ... KaHA. eKOH. Hayk : 08.05.01.
Kwuis, 2005. 214 c.
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LOAaTKOBI. PO3rnAHEMO, a TakoXK MPOaHani3yeEMO KOXKEH i3 Ha3BaHMX HaMM KpuUTepiiB rpagauii HauioHanbHMX
€KOHOMIUYHUX iHTepeCiB K 00'EKTIB BITYUM3HSAHOT CUCTEMUN EKOHOMIYHOT 6e3neKu.

BvicHOBKM 3 fOCHifA>KeHHS 1 nepcneKTUBN NogaNnblUunX po3BifoK. BignosiaHo 1o nocTaBneHoro 3aBaaH-
HA HafaHO 3arajibHy MPaBOBY XapaKTePUCTUKY HaUiOHaNbHUX €KOHOMIYHMX iHTepeciB AK 06’eKTiB cuctemu
€KOHOMIYHOIT 6e3neKmn YKpaiHCbKOT AepKaBK Ta 34ilcHeHO cnpoby OLUiHKM X poni Ana BiTYN3HAHOT EKOHOMIKM.
AKLEHTOBaHO yBary Ha 3HauMMOoCTi edeKTVBHOI Aep>kaBHOI NOJITUKM 3 MTaHb 3abe3neyeHHA HanexHoro GyHk-
LlioOHYBaHHA CUCTEMMW €KOHOMIYHOT 6e3nekn YKpaiHu.

OTpuMaHi pe3ynbTati ochigXeHHA GOpMyBaTUMYTb TEOPETMUYHY OCHOBY AJA NMOAANbLLOT HAyKOBOT PO3-
POO6KM LMPOKOTO KoJla NUTaHb, MOB’A3aHNX i3 HaLiOHaNIbHUMW €KOHOMIYHMMM iHTepecamm AK 06’'eKTaMu cucte-
MU eKOHOMIYHOT 6e3neku aepxasu. TakoX 3a3HaueHi pe3ynbTaTy MaTUMYyTb NPUKNagHY LiHHICTb Nig Yac gocni-
IPKeHHsA 6araTbox NUTaHb, AOTUYHKX J0 6e3neKkoBoi cdhepu.

Summary

The article is devoted to the question of the general legal characteristic of national economic interests as
objects of system of economic security of Ukraine. It is emphasized that among the elements of the domestic
system of economic security an important role, given their nature and purpose in the current difficult period, is
given to national economic interests.

The key approaches to understanding the specifics and significance of national interests, as well as the
place of the economic component among them, are considered and analyzed. The key features of these in-
terests, which make it possible to distinguish them from others, have been identified. The own vision of the
concept of national economic interests as economic security objects of the Ukraine system is offered and the
author’s opinion is expressed about their basic properties.

The own vision of the concept of national economic interests as objects of the system of economic security
of Ukraine is offered and the author’s opinion is expressed about their basic properties. An attempt was made
to assess the feasibility of effective systematic protection of the latter, from the standpoint of ensuring the func-
tioning of the economic security system of Ukraine.

AHomauis

CTaTTA NPUCBAYYETbLCA MUTAHHIO 3arajibHOI NMPaBOBOI XapPaKTEPUCTUKM HaLiOHaNIbHUX €KOHOMIYHKX iHTe-
peciB Ak 06’eKTIB cUCTEMU eKOHOMIYHOT 6e3neKkn YKpaiHu. HaronowyeTbes, Wo ceper eneMeHTiB BiTYM3HAHOI
CUCTEMM €KOHOMIYHOT 6e3MeKn Bax/MBa pPoJib, 3BaKatoum Ha iX CYTHICTb Ta MPU3HAYEHHS B HUHILLHIV CKNagHWUi
nepiof, HANEXNTb HaLiOHANIbHM EKOHOMIYHUM iHTepecam.

Po3rnaHyTO, a TaKOX NpPOaHani3oBaHO K/OYOBI MiAXoAM A0 PO3YMiHHA cneundiki i 3HaueHHA HauioHasb-
HUX iHTepeciB, a TaKOX MicLA cepell HNX eKOHOMIYHOrO KOMMOHEHTY. 3'ACOBaHO KJII04OBi 0COONMBOCTI 3a3Hauve-
HUX iHTepeciB, AKi 4O3BONAIOTb BigMeXyBaTu iX Bifj iHLLKX.

3anponoHoBaHoO BRacHe 6aueHHA NOHATTA HaLiOHaIbHMX EKOHOMIYHUX IHTEpPEeCiB AK 06'EKTIB CUCTEMU EKO-
HOMIYHOT 6e3neKKn YKpaiHu Ta BUCIOBNIEHO aBTOPCbKY AYMKY oo 6a30BuX iX BNacTMBOCTeN. 3giicHeHO crnpo-
6y OLiHK/ OOUINbHOCTI pe3ynbTaTMBHOIO CUCTEMATUUYHOIO 3aXMCTY OCTaHHIX i3 No3uuii rapaHTyBaHHA GyHKLiO-
HYBaAHHSA CUCTEMU EKOHOMIYHOI 6e3nekun YKpaiHu.
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Bcryn. KoxHa ¢i3nyHa ocoba B MOMEHT NeBHOI MOpAily BUrNALI HELLACHOMO BUMAAKY, XBOpobu abo y 3B's3Ky 3
BIKOBMMW 3MiHaMU OpraHi3amy Moke OMMHUTMCA B CUTYaLii, KoM BOHa He 6yae (noBHicTio abo YaCcTKOBO) 3aaTHa
YCBiJOM/IOBaTV 3HAUYEHHS CBOIX i Ta (@60) KepyBaTV HUMW. Y 3B'A3KY 3 UMM JIO4MHA NOCTAE Nepes NUTaHHAM,
XTO came 6ygfe 3incHoBaTH oniky abo NiknyBaHHA HaZ Helo Mif Yac HacTaHHA NoAdiGHNX HaCNiaKiB.

3aKoHofaBCcTBO YKpaiHuM He nepepbavae MoxKnMBOCTI BMOGOpY ¢isnyHo 0cobo cBOro mamnbyTHbOro
onikyHa abo MiknyBasbHUKA, LLO He CNPUSE HaNIEXXHOMY 3aXMCTY 1oro npa., cBO60A Ta iHTepecis.

3a3HayeHe 3yMOBJIIOE aKTyaslbHICTb JOCNIAXKYBaHOI TeMW, a Pe3yNbTaTi JOCAIAKEHHA MOXYTb OYTU BUKO-
pucTtaHi nig yac pepopmyBaHHA 3aKOHOAABCTBA YKpaiHW LWOoA0 MOXIMBOCTI di3nyHo0 ocoboto obupaTn Maii-
6yTHbOro onikyHa abo MiknyBanbHUKA 3 HafiNEHHAM NOro TakMMK NMOBHOBAXKEHHAMY 3a HOTapiasibHOK A0BI-
peHicTio. O60B’A3KOBOIO YMOBOIO BCTAHOBJIEHHA NOAIOHOT NpaBoBOi Mogeni € nepefbdayeHHA 3aKOHOAABUNX
3ano6iKHNKIB MOMKITMBUX HEFAaTUBHUX HACNIAKIB Bif TakuX Ail.

BpaxoBytoun 3a3HaueHe, MeTOO CTaTTi € aHaNi3 BITYM3HAHOIO 3aKOHOAABCTBA Y chepi BCTAHOBNEHHA oMiku (ni-
KJyBaHHs) Ta NpM3HavyeHHaA onikyHa (MiknyBanbHUKa) Haf HefiesgaTHow (obmexxeHo aie3gaTtHoto) iznyHo ocoboto.

Buknag ocHoBHOro maTepiany. Y pasi HacTaHHA 3MiH CBIJOMOCTi BHAaCNifoK NCUXiYHOro po3nagy noanHa
BTpaya€ YacTKoBO ab0 MOBHICTIO CBOIO Ai€3AaTHICTb, Y 3B'A3KY i3 UMM AOMOMOra CimM"i, pOANYIB UM iHWNX 6N1K3b-
KUX OCib CTa€ HelOCTaTHbOIO 11 OOMEXYETbCA NOOYTOM Yepes BifCYTHICTb MOBHOBa)eHb Ha NpeACTaBHULTBO ii
npa., cBobof Ta iHTepeciB.

LuBinbHMi Kogekc YKpaiHu B cTaTTi 30 BCTAHOBNIOE, WO Mif LMBINbHOK Ai€3AaTHICTIO pO3yMIETbCA 34aT-
HiCcTb $i3nYHOI 0CO6U CBOIMU AiAaMI HAabyBaTU ANA cebe LMBINbHMX NPaB i CAaMOCTINHO iX 34iNCHIOBATA, @ TAKOX
3[aTHICTb CBOIMY JisMM CTBOPIOBaTY 1A cebe UumBiNbHI 060B'A3KMN, CAMOCTINHO IX BUKOHYBaTV 1 HECTU BifNoBI-
JanbHICTb Y pasi iXHbOro HEBUKOHAHHSA.

O6car umBinbHOI AieagaTHOCTI Gi3MUHOT 0CObM BCTAHOBMIOETLCA LIMBINbHUM KogekcoM YKpaiHu 11 Moxe
Oy TV OOMEXEHNI BUKIIOYHO Y BUMAAKaXx i B NOPAAKY, BCTAHOBMIEHNX 3aKOHOM'.

MinctaBoto Takoro O6MeXeHHs €, 30KpemMa, HaABHICTb Y ¢i3nYHOI 0COBU MCUXIYHOrO Po3nagdy, AKUA iCTOTHO
BMN/IMBAE Ha il 3AaTHICTb YCBIAOMITIOBATY 3HAUEHHA CBOIX Aili Ta (260) KepyBaTy HUMM ab0 N036aBNAE ii TaKOT 30aTHOCTI.

3a HaABHOCTI TakMx 0OCTaBVH Cyf BM3HAE TaKy 0CO0y Heflie3faTHO (06MeXKeHOo [i€3AaTHO), BCTaHOBIOE
HaA Helo oniky (MiknyBaHHA) Ta 3a NOAAHHAM OPraHiB OMiKW 1 MiKNyBaHHA MPM3HAYa€ onikyHa (MiknyBanbHUKa),
NPO O YXBAsOE PillIeHHs.

3a YUMHHOIO NpoLeAYPOIo BU3HAHHSA $i3MYHOT 0cobU Hefllie3haTHO abo 0OMeXeHHA LMBINbHOI Ai€e3aaTHOCTI
bi3nyHoi 0cobu, BcTaHOBEHOO rnasoto 2 po3sginy IV LneinbHoro npouecyanbHoro kogekcy Ykpainu, cy6’ekTa-
MU 3BEPHEHHA A0 cyay 3 TaKUMU MUTAHHAMU €:

' UmBinbHUIN Kogekc YKpaiHu : 3aKoH YKpaiHu Big 16 ciuHa 2003 p. N2 435-1V / BepxoBHa Paga Ykpainu. URL: https://zakon.rada.

gov.ua/laws/show/435-15 (nata 3BepHeHHs: 29.05.2020).
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1) uneHu cim’i dpisnuHoi ocobu;

2) 6nn3bKi poamnyi GpiznUHOI 0cobM He3aneXHo Bif IXHbOro CMNiNbHOrO NPOXMBaHHA (TiNbKK B pa3i NofaHHsA
3aABYW NPO BU3HaHHA $isnyHOI 0cObU Helie3aaTHOLD);

3) opraH oniku 1 NiknyBaHHS;

4) 3aKnap i3 HajaHHA NcKUxXiaTPUYHOI fonomorn?,

Ak B6auaeTbCA 3 Nnepeniky, Kono ocib 3BepHEHHA € JOCUTb LUMPOKUM | MOXe MICTUTU Taknx Cyb’eKTiB, 3 AKN-
MU B 0cobu, Wofo AKOT NofaHo 3asaByY A0 CYAY, A0 HACTaHHA NCUXIYHOTO PO3N1aAy CKNANMCA HeraTMBHi BiAHOCUHM
abo 6yna BigcyTHA goBipa.

JloriyHMM nocTtae nNuTaHHA BUOOPY 3a3panerigb 0cobu NpeacTaBHMKA, AKAA BONOAIE [OBIPOO AOBipUTENs,
Ma€ NeBHY KOMMETEHTHICTb Y Oro CrpaBax TOLLO, Ta HaZiNEHHS NOro NOBHOBaXeHHAMM npeacTaBHKKa. Ocobnmeo
BaXX/IMBUM PO3KPUTTA TaKOro NUTaHHA € A1 0Cib, L0 3HaXoAATbCA B FPyNi PU3MNKY HaCTaHHA NCUXIYHOro po3naay:

1) 0cobu NOXMNOro BiKy;

2) ocobu, Lo MatoTb reHETUYHY CXUITbHICTb A0 HAOYTTA NCMXiYHOrO po3nagy (30Kpema, y BUNagKy HaaBHOCTI
CNagKoOBUX XBOPOO, iHLLNX FeHETUYHKX XBOPOO);

3) 0cobu, Lo MatoTb CXUIIbHICTb A0 HAOYTTA NCUXIYHOTO PO3Nagy 3a iHWUMN MeAUYHUMU NOKa3HUKaMU;

4) ocobu, Wo 3alHATI Ha TpPaBMOHe6e3MeYHNX PoboTax ToLO.

Tak, BignoBigHo [0 3aKkoHO4ABCTBA YKpaiHu, MpeAcTaBHUKOM $i31YHOI 0COOM B NPaBOBIAHOCMHAX BUCTYMNAE
NnpeAcTaBHYIK 3a JOBIPEHICTIO Ta 3aKOHHUI NPefACTaBHUK (Y KOHTEKCTi AOCNiIAXEHHA NpeacTaBHMLTBO Gi3nyHOl
0Co6V afIBOKaTOM, IOPUANYHOK 0CO6010, CNTYXKO0BOI 0COO0I0 TOLLO HE PO3IALAETLCA).

BignosigHo fo yactuH 1, 2 ctatTi 60 LinBinbHOro Kofekcy YKpaiHu, cys BCTaHOBIOE ONiKy (NiKnyBaHHA) Hag,
bi3nyHOo0 0co6010 B pasi BU3HAHHA il Heflie3aaTHO (0OMeXXeHHA iT LMBINbHOT fi€30aTHOCTI) 1 NpU3HaYaE oniky-
Ha (niknyBanbHMKa) 3a MOAAHHAM OpraHy Oniku i NiknyBaHHAS,

BignosigHo go vactuHm 1 cTatTi 300 LinBinbHOro npouecyanbHOro Kogekcy YKpaiHu, cya, yxBantowum pi-
LWEHHA NPO 0OMEXEHHSA UMBINbHOI Ai€e38aTHOCTI $i3NUHOT 0COOUM UM BM3HAHHA i3MUHOI 0CObU HepiesgaTHo,
BCTAHOBJIIOE Haf Heto BiAMOBIAHO NiKNyBaHHA abo oMKy 1 3a NOZAHHAM OpraHy oniku i NiknyBaHHA NpU3Hayvae
i1 NiKnyBanbHUKa Ym OMNiKyHa.

BignosigHo fo NyHKTY 6 YacTuHuK 1 cTaTTi 248 LInBinbHOro Kogekcy YKpaiHu, npeacTaBHMLTBO 3a JOBipeHi-
CTIO NPUMNUHAETLCA B pa3i CMepTi 0cobu, sika Buaana AoBipeHiCTb, OronoLleHHs i MOMepsIoto, BU3HAHHA 1T Hefi-
€3aTHoto abo 6e3BiCHO BiACYTHbOI, 0OMEXKeHHS il LMBINbHOI Aie3gaTHOCTI

OTxe, BiANOBIAHO [0 aHaNi3y LMBINIbHOro 3aKOHOAABCTBA YKPaiHW, 3aKOHHMI NPeACTaBHUK B 0CO6i onikyHa
(niknyBanbHKKa) HabyBa€ CBOIX MOBHOBA)eHb BUKJIIOUYHO Ha MiACTaBi PillEHHA Cyay 3a MOAAHHAM OpraHy oniku
1 NiknyBaHHA, a NPeACTaBHULTBO 3a JOBIPEHICTIO BTPAYa€e CBOI CUY 3 MOMEHTY HabyTTA UMHHOCTI Takoro cy-
AOBOTO pilleHHA.

To6T10 dakTMuHO di3nyHa 0coba, LWOoAO AKOT MOAAHO 3aABY NPO BM3HaHHA 1i Hefie3aaTHOW (OOMeXeHHs i
UMBINbHOT Ai€38aTHOCTI), N036aBneHa MOXIMBOCTI BMAIMBY Ha Takui BUOBIp.

3a3HauyeHe 3aKOHOJABYE B3HAUYEHHS Nepefbayanocs NeBHUM MEXaHI3MOM 3axucTy Gi3udYHOT ocobu, sika y
3B'A3KY 3 HaABHICTIO MNCKXiYHOTO PO3naay He 34aTHa CBiAOMO 3pobuTI BGIp NpeacTaBHYKA.

MpoTe nig yac rPyHTOBHILLIOro aHanisy NMTaHHA CTa€ 3po3yminuMm. NodaHi B 3aKOHOAABCTBI HOPMU, LLO pe-
rynoloTb NUTaHHA NPeACTaBHULTBA OCOOU 3 HABYTM MCUXiYHUM PO3N1aAoM, MOPYLLYIOTb MPABO Takoi 0cobu Ha
BMOIp NpeacTaBHYKA, WO MOXe O6YTM HaCcNifKOM NOPYLUEHHS OPUANYHOT TEXHIKN B pa3i YHOPMYBaHHA 3a3Have-
HVX NPABOBIAHOCUH.

Ha nigTBepakeHHA 3a3HauyeHol Te3n HeobXigHO BiA3HauMTH, WO i3ryHa 0coba, SiKa He Mana Big Hapoa-
YKeHHA MCUXiYHOro po3snaay, Wo icToTHO 6 BNMBaB Ha ii 3JaTHICTb YCBIAOMIOBATM 3HAUEHHA CBOIX il Ta (a6o)

2 UmsinbHuWi npouecyanbHnin Kogekc YKpaiHu : 3akoH YKpaiHu Big 18 6epe3Hs 2004 p. N2 1618-1V / BepxosHa Papa YkpaiHu. URL:
https://zakon.rada.gov.ua/laws/show/1618-15 (gata 3BepHeHHsA: 29.05.2020).

3 UwusinbHuin Kopekc YKpaiHu : 3akoH YKpaiHm Big 16 ciuHAa 2003 p. N° 435-IV / BepxoBHa Papa YkpaiHu. URL:
https://zakon.rada.gov.ua/laws/show/435-15 (gata 3BepHeHHA: 29.05.2020).

4 UuBinbHWI KopeKC YKpaiHM : 3akoH YKpaiHu Big 16 ciuHAa 2003 p. N2 435-IV / BepxoBHa Papa Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/435-15 (nata 3BepHeHHaA: 29.05.2020).
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KepyBaTh HUMMK 4 No36aBnAB Ou il Takoi 34aTHOCTI, fie GaKTO Ma€ NOBHY LMBINbHY Ai€34aTHICTL 0 HabyTTA
Takoro posnagy.

BpaxoBytoun 3a3HaueHe, Taka ¢i3rmyHa ocoba Bosiofi€ B MOBHOMY 06Cs3i MOXKAMUBICTIO 3a34anerigb npuima-
TV PillEeHHA NPO HafiNeHHA iHWOT 0coby NOBHOBAaXXEHHAMM Ha CBOE MPeACTaBHULTBO B pa3i HaCTaHHA Hepies-
JaTHOCTi (0bmeXkeHOoT Jie3aaTHOCTI).

Take piweHHnA ¢i3nyHOT 0COOM NOBMHHO BifHANTN CBOE 3aKPiNyIeHHA B OPUANYHOMY AOKYMEHTI, BULAHOMY
B NMMCbMOBI GOpPMi, I MaTU HOTapiasibHe NOCBIgUYEHHA AN1A NPEeBEeHUiT 3T0UYNHHUX Ai WOoAOo Liel ocobu.

Y Takomy BUMNaAKy AouinbHM 6y5io 6 BNPOBagXeHHA B 3aKOHOAABCTBI YKpaiHu Moaesli JOBipeHOro onikyH-
cTBa (NikNyBaHHA).

3a Takoi yMOBM Nig JOBipPeHNM ONiKyHCTBOM (MiKyBaHHAM) HEOOXiAHO PO3YMITH 3AiNCHEHHA NOBHOBaMeHb
oniKyHa (niknyBasibHMKa) 0co6010 3a NonepeaHbo BUAAHO HOTapialbHOO JOBIPEHICTIO fi€3gaTHOro AoBipuUTens.

Tak, BignoBigHo fo ctatTi 34 3akoHy YKpaiHu «[1po HoTapiaT», HOTapiyc! BUMHAIOTb, 30KpeMma, TaKi HoTapi-
anbHi Jii, AK NoCBiAYEHHA NPaBOYHIB, y TOMY YNCAi JOBipEHOCTeN TOLWO".

BignosigHo go nyHKTy 2.1 rnasu 1 Po3giny |l MopAaKy BUMHEHHA HOTapianbHUX Ail HOTapiycamu YKpaiHu,
3aTBepKeHoro Hakasom MiHicTepcTBa tocTuil YKpainm Big 22 ntoTtoro 2012 poky N2 296/5, nncbMoBi npaBoyu-
HWU, WO MOCBIAUYIOTbCA HOTapiasbHO, BUTOTOB/ATHCA HOTAPiyCOM HE MEHLUE HiX Yy ABOX NPMMIPHUKaX, OOVH 3
AKMX 3a/MILIAETbCA B MaTepianax HoTapianbHOT cnpaBwm®.

BignoBigHo fo nyHKTY 2.1 [NonoKeHHA Npo €ANHNI PeeCTP AOBIPeHOCTeN, 3aTBepaKeHOro Hakasom Mi-
HicTepcTBa tocTuuii YKkpaiHu Big 28 ntotoro 2006 poky N2 111/5, 060B’A3KOBIN peecTpalii B EANHOMY peecTpi
nignAraioTb AOBIPeHOCTi (B TOMY Ymchi X gy6nikaTn), NocBigyeHi B HoTapianbHOMY NOPAAKY, 1 AOBIpPeHOCTI, Npu-
piBHIOBaAHi [0 HOTapiasibHO MNOCBIfYEHMX, @ TAKOX BiAOMOCTi NPO NPUMNMHEHHS iX gii”.

TakvM YMHOM, Ha BigMiHY Bif 3BUYaiHOT 3aaBY $i3nYHOI 0cobM NPO HagineHHA foBipeHOI 0coby NOBHO-
BaXKeHHAMM onikyHa (NiknyBanbHKKa), HOTapianbHa JOBIPEHICTb € NPUIHATHILLOK0 $OPMOIO HaJaHHA NOBHOBA-
XeHb, OCKIfIbKM Ma€ pAa nepeBar — BOHa BUMHAETbCA Ha CreLianbHOMY 3axX1CcHOMY 6/1aHKy, TpoxoauTb 060B'A3-
KOBY PeEeCTpaLlito (3 MOXNMBICTIO 34iNCHEHHA CKOPOYEHOTO 1 MOBHOTO BUTATY 3 EANHOTO PEECTPY AOBIpPEHOCTEN)
i 30iMCHI0ETbCA Y ABOX NPUMIPHIMKAX, OOMH 3 AKX 3HAXOAMTbCA Ha 36epiraHHi B HoTapiyca.

Tak, NpaBOBIfHOCUHM MiX OBipUTENEM i [OBIpEHO 0COb010, WO Noroauaca AiATn B iHTepecax NepLuioro,
MatoTb GigyLiapHuiA XxapakTep. HasaBHICTb NpeAcTaBHULbKMX BIZHOCUH KpiM NpaB, siKi Ha#alTbCA NpeacTaBHN-
KOBI, MprNycKae e n 060B’'A3KM, AKi OCTaHHIN 3060B’'A3aHUI BUKOHYBaTX B CyBOPIiA BiANOBIAHOCTI 4O BONi Jo-
BipuTens?®.

[lopeyHnMm € BNPOBaZXeHHSI MOXKMBOCTI AOBipMTeNns obrpati 06Csar NOBHOBaXXeHb A0BipeHOoi ocobu Bia-
NOBIAHO A0 3aNPONOHOBAHOroO BUAY AOBIpeHOCTEN:

1) Ha 06CcNyroByBaHHS;
2) Ha ynpaBniHHA CNpaBaMu B KOHKPETHII cdepi cycninbHUX BiAHOCKH;
3) Ha HagineHHs JOBiPEHOT 0COGM MOBHMMM MOBHOBAXEHHAMM OMiKyHa (MiKNyBanbHUKA).

Heo6xigHO BiA3HAUNTK, WO Ha BUMNAAKN OOMEXEHHSA LMBIIbHOT Ai€e3aaTHOCTI Gi3nyHOi 0cobu cyaom yepes
06CTaBVHM, BU3HaYeHi YacTnHOLO 2 cTaTTi 36 LiMBinbHOro Kogekcy YKpaiHu, 30Kpema Yepes HafABHICTb 3aN1eXKHO-
CTi Bifj CMMPTHXX HaMoIB, HAPKOTUYHUX PEYOBUH, a3aPTHMX irop TOLO, HE MOBMHHO PO3MOBCIOAXKYBaTUCA NPaBo
BMOOPY NiKNyBasbHMKa. 3a3HaueHe 3yMOBJIEHO HeCTINKICTIO NCUXiKM [OBipUTens, iCHyBaHHAM PU3KKY BNIBY

> Tpo HoTapiaT : 3aKoH YkpaiHu Big 02 BepecHa 1993 p. N2 3425-XIl / BepxosHa Paga Ykpainu. URL: https://zakon.rada.gov.ua/
laws/show/3425-12 (nata 3BepHeHHs: 29.05.2020).

¢ Tpo 3aTBepaeHHA MopAfKy BUMHEHHA HOTapianbHUX Aill HOTapiycamu YKpaiHu : Haka3 MiHictepcTBa tocTuuii YKpaiHu Big
22 ntotoro 2012 p. N° 296/5 / BepxosHa Papa Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/z0282-12 (gata 3BepHeHHs:
29.05.2020).

7 Tpo 3anpoBajiXeHHA EAMHOIO PeeCTpy AOBIPEHOCTEN Ta BHECEHHA 3MiH | JOMOBHEHb [0 AeAKMX HOPMATVBHO-MPaBOBUX aKTiB
MiHicTepcTBa tocTuuii YKpaiHu : Hakas MiHictepcTsa tocTuuii Ykpainu Big 28 rpyaHa 2006 p. N2 111/5 / BepxosHa Paga YkpaiHu. URL:
https://zakon.rada.gov.ua/laws/show/z1378-06 (nata 3BepHeHHsaA: 29.05.2020).

8 MMontascbkuin O.B. lo nuTaHHsA Npo digyuiapHMii XxapakTep AOroBipHYIX NPeACTaBHULbKMX BigHOCUH. Dopym npasa. 2012. N2 1.
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Ha TaKy 0Co0y 3i CTOPOHM 3aLlikaBfIeHNX OCi6, HEMOXMBICTIO HOTaPiyCOM BCTAHOBUTW HaABHICTb 3aN€XHOCTI Y
di3nyHOT 0CO6U B MOMEHT 3BEPHEHHA A0 HbOTO TOLLIO.

Ocoba poBipeHoro onikyHa (NiknysanbHKKa) NOBUHHA BiiNOBIAaTW BCTAHOBNIEHVM 3aKOHOAABCTBOM KpUTe-
piam gna onikyHa (MiknyBasibHUKA), NPM3HAYEHOrO CyAOM 3a NOAAHHAM OpraHy OMiku N NiKNyBaHHA.

LWopo KinbkocTi 0cCib, AKi MOXKyTb 3AiNCHIOBAT/ NMOBHOBaXXeHHA OMiKyHa (NiknyBanbHMKa) 3a AOBIPEHICTIo.
BignosigHo fo yactuHm 5 cTaTTi 63 LiMBinbHOro kogekcy YKpaiHu, ¢isnuHin ocobi moxe 6yt npursHayeHo of-
Horo abo KinbKkox onikyHiB uu niknyBanbHUKIB®. Moxnueum 6yno 6 aganTyBaTu nia TaKy HOPMY 3a aHanori€
AMCNOo31MLi0 3aNPOMNOHOBAHOT HOPMI LOAO PEryioBaHHA KiNbKOCTi AOBIPEeHUX OMNiKyHIB.

BoaHouac 3 MeTO YHUKHEHHA CynepeyHoCTen y AisNbHOCTI JOBipeHMX ONiKyHiB (MiknyBanbHMKIB) foBipe-
HiCTb MOBMHHA MaTW, KPiM BU3HAYE€HNX NOTOYHUM 3aKOHOAABCTBOM, Taki 0O0B'A3KOBI enemeHTu:

1) BU3HaueHHsn npaB Ta 060B'A3KIB JOBipPEHNX OCi6;

2) HasiBHICTb BiJOMOCTE NPO 34aTHICTb JOBiPEHNX 0Ci6 BUMHATN NOBHOBAXXEHHA OMiKyHa (MiknyBanbHMKa)
KOXeH OKPeMO OfVH Bif O4HOrO;

3) iHbopmaLlia Npo po3nofineHHA MOBHOBaXKEHb MiX OMiKyHamu (NiknyBasbHYKamu);

4) iHdpopmaLia Npo BCTAaHOBNIEHHA 0OMeXeHb Y AiANbHOCTI ONiKyHiB (MiknyBanbHUKIB);

5) BigomocTi npo po3mip onnath AoBipeHil 0cobi, AKLLO BOHA BCTAaHOBIEHA.

Takox HeobxigHO NepeabaunTy PU3NK NPUNMHEHHA NMOBHOBAaXKEHb JOBIPEHOro OnikyHa (NiknyBanbHKKa),
30KpeMa, Y 3B's13KY 3 10ro CMepTIo, BU3HAHHAM NOTro Hefie3aaTHMM, OOMEXEHHAM Oro fi€3aaTHOCTI, BU3HAHHI
noro 6e3BicHO BiACyTHIM abo NoMepnvM, 3AiCHEHHI HUM NPOTUMNPaBHUX Ai WOAO A0BipUTENS, y 3B'A3KY 3 Bia-
MOBOIO B 3[iiCHEHHI MOBHOBa)KeHb JOBIPEHOro onikyHa (MiknyBanbHMKa) Towo. EpekTmBHMM 3acobom 36epe-
XKeHHA BOJi AOBipUTENA B TaKOMY BUMNafKy O6yae BM3HauYeHHA B AOBIPEHOCTi YeproBoCTi HAbyTTA NOBHOBaXeHb
JIOBipeHNMM 0cobamu.

Tak, Ha BiAMiHY Bifl 3BMYaNHOI AOBIPEHOCTI, 3aNpPONOHOBaHa B CTaTTi JOBIPEHICTb Ha HafiNeHHA JOBipeHOI
0coby NOBHOBaXKEHHAMM ONiKyHa (NiknyBanbHUKa) HabyBae popmy BOCTOPOHHBLOrO difyLiapHOro NpaBoYrHy
NS MOXJIMBOCTI AOBipeHOi 0cobu BiAMOBUTUCA Bif NPUNHATTA TaKUX NOBHOBaXXeHb ab0 Bifg 30iiCHEHHSA Npu-
NHATMX NMOBHOBaXeHb Ta iX nepefauvi onikyHy (NiknysanbHWKY) 3a BM3HAYEHOIO JOBIipUTENEeM YeprosicTio un
npu3HayYeHoOMy CyLOM OMiKYHY (NiKNyBanbHUKY).

Kpim TOro, HaaBHM Nepenik NigcTaB NPUNUHEHHA NPeaCTaBHULTBA 3a AOBIPEHICTIO, WO BU3HAYEeHNN YacTu-
Hoto 1 cTaTTi 248 LinBinbHOro Kogekcy YkpaiHu, nignara€ AONOBHEHHIO HOBUMM NifCTaBaMu:

1) ckacyBaHHA pilleHHA cyay NPo 06MeXXeHHA LUMBINbHOI die3gaTHOCTi GisnyHoi 0ocobu, BU3HAHHA di3nyHOT
0CobV Hefie34aTHO abO MNPUNUHEHHS Ail pilleHHs Cyay NPO BU3HAHHSA $i3MYHOT 0COOM Hefie3gaTHO Ha
NigCcTaBi 3aKiHYEHHA CTPOKY MOro fil, BU3HaYeHOro YacTmHoto 6 ctatTi 300 LusinbHOro npouecyanbHoro
Kopekcy YKpainu;

2) HEeBMKOHAHHA JOBipeHVM OMiKyHOM (MiknyBanbHMKOM) CBOIX 060B'A3KiB, MOPYLLUEHHA NPaB MNifgonivyHoro;

3) y pasi nomiweHHA NigoniyHoro Jo creuiasbHOrO HaBYaNbHOrO 3akiady ANA CouiaNlbHOro 3axmcTy 1
cneLianbHOro HaBYaHHsA, 3aknagy OXOpPOHU 300poB’A abo 3aknagy couianbHOro 3axmcTy. [ToBHOBaMeHHA
[OBipeHOT 0cobY MOXKYTb OYTU MOHOBMEHI 38 YMOBU NPUMWHEHHSA ICHYBaHHA OOCTaBUH MOMILLEHHA L€l
0Co06u [0 3a3HaYeHuX 3aK/afiB i BUNMUCKM 0COOM 3 TAaKUX 3aKafiB.

MomeHT HabyTTA NOBHOBaXkeHb JOBipeHO 00600 B pasi 3anpOnoHOBaHOI Mofeni fOBIPEHOro OniKyH-
cTBa (NiknyBaHHA) WOAO NOTOYHOI HAaABHOT MOAENi AOBIPUYMX MPaBOBIGHOCKH € CrielianbHUM i BU3HaYa€eTbCA
MOMEHTOM OOMeXKeHHA [oBipMTena LUMBINbHOI die3gaTHOCTi abo i no3baBneHHsA 3a pilleHHAM cyay.

[HCTUTYT oniKyHCTBa (MiKNyBaHHA) y CBOEMY TpaguUiHOMY BMUrnAgi He 6yae y3rofKyBaTunca i3 3anponoHo-
BaHUMW HOpMamuy 6e3 BlacHoi TpaHchopMalLlii Ta, BigNoBiAHO, CMifibHOT aganTauii 3 HOBUMI HOPMaMMU.

3a NOTOYHOI HasABHOI Mofeni OniKyHCTBa (NiKNyBaHHA), 3aKOHHUIN NPeACTaBHUK, NPU3HAYeHNn CyaoM 3a
nofaHHAM opraHy oniku 1 NiknyBaHHSA, 3AiMCHI0E CBOT GYHKLT, Nepebupatoumn Ha cebe peanizauito Maie BCix
npas Ta 060B'A3KiB NigOMNIYHOrO, a B pasi Npr3HaYeHHA AeKinbKoX onikyHiB (NiknyBanbHMKIB) 63 po3nogineHHa
NOBHOBAXKEHb MiX CO00I0.

o UwuBinbHui Komekc YKpaiHu : 3akoH YKpaiHu Big 16 ciuHa 2003 p. N2 435-lV / BepxoBHa Paga YkpaiHw.
URL: https://zakon.rada.gov.ua/laws/show/435-15 (gata 3BepHeHHs: 29.05.2020).
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BBefieHHA A0 Takoro B1AYy NPaBOBIAHOCKMH HOBOMO Cy6’eKTa oMKy (MikNyBaHHA) 3 TOTOXKHUMMU LLOAO HAABHMX
Cy6'eKTiB MOBHOBaXKEHHAMYM MOXe NMPU3BECTU A0 YCKNaAHEHHA GYHKLIOHYBAHHA iIHCTUTYTY OMiKYHCTBA B LjinoMmy.

Y 3B'A3KY i3 3a3HaUeHUM, Nif Yac Npr3HaYeHHA Cy[oM onikyHa (MiknyBanbHMKa), cyn 3060B'A3aHMI 3a 3anu-
TOM [10 Iep>KaBHOro HoTapiyca BCTAaHOBUTU KiflbKiCTb 1OBipeHNX 0Ci6 (3a iXHbOT HAABHOCTI), 06CAT iXHiX NOBHO-
Ba)KeHb. Y pa3i BCTAaHOBMEHHA 3a3HauYeHNX BifOMOCTeN 32 NOAAHHAM OpraHy oniku 1 NikNyBaHHA CyA NpuU3Havae
onikyHa (niknyBanbHKKa), OOMeXMBLUM AOr0 MOBHOBAXEHHS MOBHOBAXEHHSAMMN AOBIPEHOro onikyHa (mikny-
BaNlbHMKA).

He pnonyctume ofHo4acHe HagineHHA $isnyHOT 0cobu NOBHOBaXXeHHAMM OMiKyHa (MiknyBanbHMUKA) 3a pi-
LUEHHAM Cyay 1 3a fOBIPEHICTIO, AKLLIO JOBipUTENDb Y 1OBIPEHOCTI BCTAHOBMB OOMEXEHHSA A/1A Takoi ocobu.

HapaHHA ¢i3nyHin 0cobi foBipeHOCTi Ha 3AiiCHEHHA MOBHUX (6€3 BCTaHOBNEHHA A0BipuTeNeM 0OMeXeHb)
NMOBHOBaXeHb OMNiKyHa (NiknyBasibHNKa) He MOBMHHO NO36aBNATU MOXKINBOCTI Takoi $i3nyHOI 0ocobu cTaTi oni-
KYHOM 3a CYAOBMM pPilleHHAM, OCKifIbKM 3anpornoHoBaHa Mofesib OMNiKyHCTBA MOKJMKaHa Ha peanisaLito Bofi
di3nuHOT 0cobu B pasi obMexeHHs i1 UMBINbHOT Ai€e3gaTHOCTI abo No36aBneHHA LMBINbHOI Ai€34aTHOCTI.

BucHoBKu. OTXXe, NpoaHanisyBaBLUN BiTYM3HAHE 3aKOHOAABCTBO, MOXKHA CTBEPAKYBaTH, LLO HAaABHUI Me-
XaHi3M perynoBaHHA NPaBOBIGHOCUH Y chepi BCTaHOBNEHHA ONiKK (NiKNyBaHHA) Ta NpM3HayYeHHA onikyHa (ni-
KnyBanbHUKA) Hag Hefie3gaTHoo (06MeXeHO Aie3aaTHO0) Gi3nUHOK 0COOO0I0 HAaNEXHMUM YMHOM He 3abe3neuye
peanizauito Bosi Takoi ocobu.

Di3nyHa ocoba pakTYHO No3baBIEHa MOXKIMBOCTI 3aBYacHO 0b6paTu Ana cebe onikyHa abo niknysasnbHKKa
Ha BMMaJoK, AKLLO B MabyTHbOMY il LMBINbHY fi€3faTHiCTb obMexaTb abo No36aBnATb LUBINbHOT Ai€38aTHOCTI.

3a3HaueHi B cTaTTi npono3uuii 3 MogudikaLii HAABHOrO IHCTUTYTY OMiKYHCTBA (MiKNyBaHHA) WAAXOM BBe-
LEHHA B HbOro QigyLiapHOro npaBounHy y BUrMALI LOBIPEHOCTI Ha 34iIMCHEHHA MOBHOBaXeHb onikyHa (nikny-
BaJIbHMKA) NOKNKAHI YCYHYTW TaKy NpOranvHy.

Takum YMHOM, TPAANLINHWI IHCTUTYT OMiKYHCTBA (NiKNyBaHHA) 3MOXe BifHaiTV CBOIO epeKTUBHICTb Mif Yac
3anpoBagKeHHA 3anpPornoHOBaHOI B CTaTTi NPaBOBOI MOAei.

AHomauis

CraTTa po3rnagae NUTaHHA BITYN3HAHOIO PerynoBaHHA NPaBOBIZHOCKH y chepi oniky 1 niknyBaHHsA. MNpo-
BelleHO aHasi3 3akoHofaBCTBa YKpaiHu B Ui coepi 1 y coepi Buagavi gosipeHocTeln. ABTOPOM BCTAaHOBIEHO,
wo ¢i3nyHa ocoba He Ma€ 3aBYaCHOrO BMIMBY Ha BMOIp CBOro onikyHa abo miknyBasbHUKA. AK po3B'A3aHHA
Takoi Npobaemun 3anponoHOBaHO 3aNpPoBaAMTY NPaBOBY MOAESb AOBIPEHOIO ONiKyHCTBA 1 NiknyBaHHA. B pasi
BHECEHHA HeobXiAHVX 3MiH B 3aKOHOLABCTBO YKpaiHu ¢i3nyHa ocoba 3MoXe 3aBYaCHO obmpaTtn onikyHa abo
NiknyBanbHMKa 3a JOBIPeHiCTIO.

Summary

This article considers the issue of domestic regulation of legal relations in the field of guardianship and
custody. The analysis of the legislation of Ukraine in this field and in the sphere of issuing powers of attorney
is carried out. The author found that an individual has no tentatively influence on the choice of his guardian
or trustee. As a solution to this problem, it is proposed to introduce a legal model of trusted guardianship and
custody. When making the necessary changes to the legislation of Ukraine, an individual will be able to choose
a guardian or trustee in advance by proxy.
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Vv

VicTopua MMpoBOro pasBMTUA PbIHOYHBIX OTHOLLEHWI CBULETENBCTBYET O TOM, YTO Npobnema Haanexallero
roCyfapCTBEHHOIO PEryNMpPOBaHWA CUCTEMbI FapaHTUPOBaHNA BKNAfoB GU3MUECKUX JIML UTPaeT nepBoouYe-
pefHoe 3HayeHve B cMcTeMe obecneyeHns SKOHOMYECKO 6e30MacHOCTM KaxXgoro OTAeNbHOro rocyaapcTaa
1 MMPOBOII SKOHOMUMYECKOI be3onacHoCTy B LenoM. Mpobenbl 3aKoHOAATeNbCTBA B CBOE BPEMS NMPUBENN K CY-
LLleCTBEHHbIM MOTEPAM HaCeNIEHUA NPU pa3MeLLeH N BpEMEHHO CBOOOAHbBIX AeHer B 6aHKOBCKMX YUpeXaeHNAX
U, Kak CNeAcTBue, K yTpaTe foBepus K BaHKOBCKOW CUCTEME B LIESTOM.

MbI cornacHbl € Tem, YTO rapaHTUpPOBaHUe BKIafoB GU3nyecKmx L ABAAETCA Ype3BblYaHO BaXKHON GyHK-
Lei KaXKAoro rocyfapcTea, NoTOMy UTO B NMOCAeHME FOAbl B HEKOTOPbIX roCyAapcTBax HabnogaeTca HeraTve-
HasA TeHAEHLUMA CyLWeCTBEHHOrO yBeMyeHnsa HefoBepna K 6aHKaM CO CTOPOHbl HaceneHnsa 13-3a HeBO3Bpa-
LeHMA UMK BKNagoB. [osTomy B nto60N cTpaHe Hamume YeTKO NOCTPOEHHOM N HaAEeXHO GYHKLIMOHUPYIOLLEN
CUCTEMbl FapaHTUPOBAHUA BKNafoB GU3NYECKNX NnL, CroCOOCTBYET MOBBILIEHWIO YPOBHA AoBepus K chepe
6aHKOBCKMX YCNYr 1 yBENNYEHNIO 06beMOB NpUBNieYeHNA KpeanTHO-GUHAHCOBLIMU YUpPEXAEHUAMN CPenCTB
dusmyeckmx nuu. A cama cmctema rapaHTMpoBaHKA 6aHKOBCKIMX BKNAZ0B JOJIXKHA CMOCOOGCTBOBATH MO3UTUBHOM
TeHAEHUNW YBeNMYeHNA BKNafoB HaceneHmns, paboTtasa Ha NnoBblleHrie Nprbbiny 6aHKOB 3a CUYeT yBeNMyeHus
pecypcHo 6a3bl U CPOKOB pa3MeLleHUst MPUBEYEHHbIX pecypcoB [1, c. 325].

B EBpone ngea o HeobXxoaMMOCTY 3aLUTbl AeNO3UTOB BKIALUMKOB BO3HUKNA ele B 20-x rogax XX Beka.
MepBas cucTeMa rapaHTMPOBaHWA BKNAAoB B cbeperatesibHble 6aHKM BO3HUKMa B Hopserun B 1921 roay, a Bno-
cnepcteum — B OuHnaHany n Yexocnoakun B 1924 roay [2, ¢. 163] ¢ Lenblo copeiicTBusA obecneyeHnto 6e3o-
NacHOCTU AEHEXHbIX CPeACTB TEX MHBECTOPOB, KOTOPble He BMafekT AOCTAaTOUYHbIMU 3HAHUAMU U HAaBbIKaMu
OLEeHKU 1 NpepynpeKaeHna BO3MOXHbIX PUCKOB NPY pa3MeLleHnn Aen03nTOB.

CyLecTBeHHbI SKOHOMUYECKWI yaap HaceneHue nnaHeTbl nonyumno B 1998 rofdy, nponsowenwmnin B pe-
3ynbTaTe M1POBOro SKOHOMUYECKOro Kpu3uca. Begb ewe TpeTuin npesmpaeHT CLUA Tomac keddepcoH 03Byunn
no3unuuto, Yto 6aHKM BoNee ONacHbl, HEXENN apMunK, FoToBble K 6010 [3]. IddeKTnBHOE dDYHKLMOHMPOBaHME CU-
CTeMbl rapaHTUPOBaAHMA BKIAA0B GU3NUYECKUX NULL ABNAETCA XKM3HEHHO HEOOXOAUMbIM A obecneyeHmns Hag-
NeXallero CoCTOAHNA SKOHOMUKHM B No60M rocynapcTse. [MoToMy UTo MMEHHO CUibHAA YA3BUMOCTb 1 PUCKO-
BaHHOCTb 6aHKOBCKMX omnepaLuii MPoBOLMPYET yXyALueHne cuTyaummn B 6aHKOBCKON chepe 1 MOXKeT NprBecTu
K Cepbe3HbIM NPOo6IEMaM N CHUXEHWIO MO3UTUBHBIX TEHAEHLUN B SKOHOMUKE.

Hauano co3fgaHna MMpPoBOI CUCTEMbI FAPAHTUPOBAHMA AENO3MTOB ObIIO MONOXKEHO SIKOHOMUYECKUM KPU-
3ucom, Bo3HuKLWMM B CLUA B 1929-1933 rogax. MmeHHo Bcneacteume Kpmsunca KoHrpeccom CLUA 6bina co3paHa
DepepanbHaa Kopnopauma ctpaxoBaHua geno3utoB (Federal Deposit Insurance Corporation). ®egepanbHan
Koprnopauua cTpaxoBaHua feno3ntos (ganee — FDIC) npeactaBnsaeT coboi He3aBMCUMOE areHTCTBO, AeATeNb-
HOCTb KOTOPOrO Harnpas/ieHa Ha obecneyeHre CTabunbHOCTVM GUHAHCOBON CUCTEMbBI U [OBEPUS K HEW Hacene-
HUA MyTem CTpaxoBaHWA AenO3UTOB, aHaNM3a AeATENbHOCTU U KOHTPONA Hag GUMHAHCOBBLIMU yUpeXaeHNAMU
rocygapcTea [4]. KoHTposb 3a feaTenbHOCTbIO 3TOro yupexaeHusa ocyuwectanaeTt KoHrpecc CLLUA n depnepanb-
HOe NPaBUTENbCTBO.
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YKa3aHHbI opraH B npefiefiax rapaHTUPOBaHWA BKNAA0B BbIMONHAET GYHKLMIO HaA30pa 3a NpUBAeYeHneM
6aHKaMM BKaZoB, C LeNblo COOMoAeHNs NPUHLMMNOB, KOTOPble rapaHTUPYIOT HAAeXHOCTb U CTOMKOCTb GaH-
KOBCKOW CMCTeMbI B LIeSIOM, a TakXXe cobtofeHne HoOpm 6aHKOBCKOIO 3aKOHOAATeNbCTB. YKa3aHHaA Haf30pHan
bYHKUMA NpeaycMaTpUBaET pa3Hble NyTK ee peann3aunm — OT MOHUTOPUHIA COCTOSHUS OYXranTepcKoro yyeTa
[0 KOHTponA cobnofeHna pegepanbHOro 3akoHoAaTeNbCTBa, KOTOPOE YCTaHaBNMBaeT HOPMbl KpeUTOBaHUA
[5, c. 41]. Takxke FDIC ocyuiecTBnseT B 6aHKax, KOTOPbIX MULWIWAM NpaBa Ha NPUBeYeHNe BKNAAOB, MMKB/AALM-
OHHble MePONPUATUA, B YHaCTHOCTU MEHAET PYKOBOACTBO, OCYLLECTBAAET PECTPYKTYPU3aLuio, a TakxKe MpoBo-
OUT Opyrvie BO3MOXHble MEPOMPUATUA MO BOCCTAHOBJIEHWNIO €ro MIaTeXXeCcnoco6HOCTM.

M xoTa Kopnopauua He nonyyaeT rocyfapCcTBEHHbIX acCUrHaLMi, oHa GUHAHCUPYeTCA 3a CYET CTPAxXOBbIX
CKNaoB, KOTOpble NaTAT 6aHKM 3a CTpaxoBaHue Aeno3nTos [6, ¢. 303]. Tak Kak 3Ta UHCTUTYLIUA NPX3BaHa no-
BbICUTb YBEPEHHOCTb BKJTAAYMKOB B BaHKOBCKOW CMCTEME, MO3TOMY, COOCTBEHHO, OaHKM 1 3aMHTEpPEeCOBaHbl B
ee ycnewHom yHKLMOHUPOoBaHUU. BHavane cywectsoBaHua FDIC pasmep rapaHTMpOBaHHOIO BO3MeLLEHNUA
coctaBnan 5 000 gonn. CLUA, B 1974 rogy 3Ty cymmy 6bino yBenmyeHo go 100 Ttoic. gonn. CLUA, a B 2008 r. (no
TenepewHni gexb) — fo 250 Toic. gonn. CLUA ogHoMy BKnagumnky B oiHOM bGaHke.

3akoHO[aTeNIbCTBOM MPeayCMOTPeHa 06A3aHHOCTb KaxAoro 6aHKa BHOCUTb exerofHble audpdpepeHuympo-
BaHHble MaTeXu, pa3mep KOTOPbIX 3aBUCUT OT YPOBHA GMHAHCOBOWN YCTONYMBOCTM ONPEAENIEHHOMO YUpex-
LeHus, pa3mepa ero Kanutana u pUcKoBaHHOCTU AeATENIbHOCTM MO penTruHroson oueHke CAMELS. O6bekTa-
MU cTpaxoBaHua B FDIC ABnAOTCA BCe BKNaAbl, BKNOYaA rapaHTMPOBaHHble 06A3aTeNIbCTBa Nepes KIMeHTaMu,
B3HOCbI GU3NYECKMX U IOPUANYECKMX UL, TOCYAAPCTBEHHbIX M HEroCyapCTBEHHbIX npegnpuatni [7, c. 78].
O6beM feHeXHbIX CPEACTB, 3a CUET KOTOPbIX rapaHTMpYIoTCA BKNagbl, GopMupyeTca 3apaHee, a He no dakTy —
Korfa BO3HVKaeT NoTpebHOCTb B CpeacTBax.

Takum 06pa3om, B COOTBETCTBUM C CUCTEMOW rapaHTUPOBaHUA BKagoB, BHegpeHHow B CLUA, rocygapcteom
CO37aH OTAENbHbIN opraH, GPUHAHCMPOBaHME KOTOPOro OCYLLEeCTBSETCA He TONIbKO 3a CYeT B3HOCOB OaHKOB,
06A3aHHbIX MPVHMMaTb B HEM Y4acTUe, HO 1 3a CYeT rocyaapcTia. [oxoxume cMcTeMbl rapaHTUPOBaHMA BK1a0B,
KOTOpble cO3[aHbl rocyfapcTBOM, cyllecTytoT B KaHage, BenukobputaHum (Ctpaxosoii doHa aenosunTos), bon-
rapum (OoHp, rapaHTuin 6aHKoBCKUX BKNagoB), OuHnangnn (DoHp rapaHTupoBaHuA aeno3mnTos), Jintee. B atux
rocyfapctax Ans 6aHKoB yyacTve B rapaHTUIAHbIX CMCTeMax 0bA3aTeNibHo.

Hanpumep, B BennkobputaHum GyHKUMOHUPYET roCyaapCTBEHHbIN GOHA rapaHTUPOBaHNA BKNAAoB, Yya-
CTVie B KOTOPOM 06A3aTefIbHO KaK AJfia 6aHKOB, TaK 1 ANs MHbIX YUPEXKOEHWI, KOTopble paboTaloT C BKNagamu
dur3nYecKmx nu. Y4acTHUKM 3Toro GoHAa AenatoT exXerofHble B3HOCI, KOTOpble He ABNATCA GUKCUPOBAHHDI-
MM 13 roga B rofl, a GOHA PACcCUUTBIBAET KaXKkAbl rof HoBble. [1py 3TOM rapaHTUpyeTcA BO3BpaLLeHME TONIbKO
BK/1af0B, CAENMAHHbIX B HaLMOHaNbHOW BantoTe. [laHHasA CMCTEMa He NMOKPbIBAET BKaAbl B OTAENEHNA MECTHbIX
6aHKOB, pa3MelLLeHHble 3a rpaHuLen. lapaHTUpoBaHHaA cyMMa Bo3MelleHnaA guddepeHumnpyeTca B 3aBUCUMO-
CTV OT BMAQA YYpPEeXAeHNs, B KOTOPOM pa3MelleH B3HOC. Hanpumep, AnA BKNaQYMKOB Ha Jeno3nTHble cyeTa B
6aHKOBCKMUX U ApYyrmx GMHAHCOBBIX yupexaeHunax — B npegenax 75 TbiC. PyHTOB CTEPAINHIOB, ANA BKNagYNKOB
WNHBECTULMOHHbBIX KOMMAHWI, KPEAMTOPOB YaCTHbIX GUHAHCOBLIX KOMNaHWUM — B pa3mepe 50 Tbic. GyHTOB CTep-
NVIHTOB 1 Tak panee. Ecnn GoHAay He xBaTaeT CPeAcTB ANA BbIMaT, OH MOXET OCYLEeCTBAATb 3aMMCTBOBaHUA Y
baHka AHrnun.

He BbI3bIBaeT COMHEHMA, UTO MNPUHLUMUMN 065A3aTENbHOIO yYyacTUsa KOMMepUYecKknx 6aHKoB B 06LLel cncteme
CTpaxoBaHUs BKNaOB ABMSETCA OCHOBHbBIM NMPUHLMMOM B 06ecrneyeHn GUHaHCOBOW YCTONYMBOCTHA, NMPU STOM
yMeHbLUasa GMHAHCOBYIO HAarpy3Ky Ha KOHKPETHBbIN 6aHK nnn GUHaHCOBO-KpeanuTHOe yupexaeHre npu ¢opmu-
POBaHMN pe3epBOB ANA AaHHOW cucTembl [8, c. 304].

B lepmaHuK, B OTINUME OT YKa3aHHOW Bbille CUCTEMbI FapaHTUPOBaHNA BKNaA0B, HAabloAaeTcAa HECKONbKO
WHOW NOAXOA K ee NOCTPOEHWIO — OTCYTCTBME rOCYAapPCTBEHHOIO GUHAHCMPOBaHUS 1 AOOPOBOJIbHOE yyacTre
B Hell GAaHKOBCKUX yUpEeXAeHWIA, HO NPKX Hanuumy 06s3aTesIbHOro MUHMAsIbHOTO pe3epBrpoBaHus. Mpur sTom
B rocyaapctee GyHKUMOHUPYET WwecTb GOHAOB rapaHTMPOBaHWs BKIAAOB, CO34aHHbIE COOTBETCTBYOLMMM ac-
coumaumamm GrHAHCOBBIX YUPEXKAEHNI, KOTOPble BHOCAT B HEro niiaTexu. lapaHTUpyoTCA BKNagbl, CAeNaHHble
Kak B HaLMOHAMbHOW BanioTe, Tak U B MHOCTPAHHOW, a TakXKe BKMaabl, CAeNaHHble B 3apy6eXxHbIX NpeacTaBu-
Te/IbCTBaX MECTHbIX 6aHKOB, B pa3mepe Ao 100 TbiC. eBpoO.

Cnepyert ckasaTb, 4To B [epMaHu/ AeiCTBYIOLWAA CUCTEMA FrapaHTUPOBaHNA BKJIA40B ABNAETCA ABONHOW —
C OJHOW CTOPOHbI MPefyCMOTPEHa 3alyuTa Aeno3nTOB BKAJUMKOB M UHBECTOPOB, KOTopas obecrneyrBaeT-
ca Accoumaument KOMNeHcaLmm cpeacTs Hemelkmx 6aHkoB (Entschadigungseinrichtung deutscher Banken),
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a C Apyrow — 3alymMTa YacTHbIX KOMMepYecKkux 6aHKoB, koTopas obecneunBaetca GenepanbHON accoumaumen
HemeLKnx 6aHKoB (Bundesverband der Deutschen Volksbanken und Raiffeisenbanken). Mpwn atom gaxe otcyT-
CTBrE 00fA3aTeNIbHOr0O y4acTusi B onpefesieHHOM rapaHTMHOM GOHZE He NPUBOAUT K YKIIOHEHUIO CO CTOPO-
Hbl GAHKOM OT BCTYMN/EHUA B Takne GOH/bI, TaK Kak COOCTBEHHUKN GAaHKOB HEMOCPEACTBEHHO 3aMHTEPECOBAHDI
B rapaHTUMpOBaHWV BKNagoB. Beflb MMEHHO 3TO MoBbIWAET JoBepue K OAHKOBCKOW CUCTEME U FapaHTUpyeT ee
ycTonumBoe GyHKLMOHUPOBaHYe.

[MoxoXMMKU Ha cucTeMy rapaHTMpPOBaHMA BK/a[OB, BHEAPEHHYI0 B [epMaHun, ABNAIOTCA CUCTEMbI, CyLle-
ctBytowme Bo ®paHuuu, Weenuapun, Asctpun, Utannn, Hugepnangax, OununnuHax, TaneaHe, [JJoMUHMKaH-
cKol Pecnybnuke.

B HekoTOpbIX rocyaapcTBax GyHKLMOHUPYET CrcTeMa rapaHTVPOBaHUA BKNAA0B CMELLAHHOrO TUMa, B COOT-
BETCTBUM C KOTOPOW ynpasneHre QOHAOM rapaHTUPOBaHWA BKNAA0OB OCYLLECTBAETCA CeLMan3upOBaHHbIM
CoBeTOM, B COCTaB KOTOPOro BXOAAT Kak npepactaButenu LleHTpanbHoro 6aHka rocyaapcTtaa, Tak v npeactaBu-
TeNIM KOMMepyeckrx 6aHKoB. [py 3TOM pyKkoBoaWTeNneM CUCTEMbI FapaHTUPOBaHWA ABNAETCA Npe3ungeHT LieH-
TpanbHoro 6aHkKa. B Takom cnyyae opraHu3aLMoOHHO-pacnopaamTenbHble 0cO6eHHOCTM aeaTenbHocT QoHba
onpenensTcA He TONIbKO roCyAapCTBOM, HO 1 MPEeACTaBUTENAMU KOMMepYeCKnx 6aHKkoB. Cpeam rocynapcrs, B
KOTOpPbIX AENCTBYET UMEHHO Takaa CUCTeMa rapaHTUpOBaHuA BKNagos, AnoHud, icnanus, Monbuwa.

CerofHsa B rocygapcTBax — uneHax EBponenckoro Coto3a, B cootBeTcTBUM € [inpektuson 94/19/EC «O cxe-
Max rapaHTMpPOBaHMA [EN03UTOBY», GYHKLMOHMPOBaHME CUCTEMbI FaPaHTUPOBAaHUA BKNALOB ABnAeTca obA3a-
TenbHbIM. [pr 3TOM Kaxkgoe rocyaapcTtso — uneH EC co3paet n obecneumnsaet pyHKLMOHMPOBaHME COOCTBEHHON
TaKoW cucTembl. BcnepcTeume 3TOro rocynapcTBa, y KOTOPbIX CUCTEMA rapaHTUPOBaHMA BKNagoB 6a3npoBanach
Ha 4OOPOBOILHON OCHOBE, NMEepPELLIN Ha 0053aTENbHOCTb CUCTEMbI FAPAHTUPOBAHMA BKIAA0B, XOTA U He Bcerga
duHaHcnpyemyto rocygapcTBom. K Takum ctpaHam oTHocATcA lfepmanus, OpaHuma, Utanus.

TakvM 06pa3om, CUCTEMbI rapaHTMPOBAHUS BKNALOB, CyLlecTByloWe B Mrpe, anddepeHumpytoTca B 3a-
BUCUMOCTM OT OPraHn3aLMOHHOIO MOCTPOEHWS AeATENIbHOCTU CyObeKTOB, KOTOpble 06eCneyrBaloT CyLLecTBO-
BaHVe 3TOW CUCTEMBI, @ TaKXKe OT CTeneHn GUHAHCOBOrO yyacTus rocyaapcTea B 3Tom npouecce. riHaHcoBoE
yyacTue rocyapcTBa B CYCTEME rapaHTMPOBaHNA BKNaA0B MOXET NPOABNATLCA B Cieayowmx Gopmax:

— npepocTaBneHne GoHAY rapaHTUPOBAHMA BCEW UM YaCTV HaYyaNbHOro KanwTana, Heo6XoaMMoro ans
cTapTa GYyHKLMOHMPOBaHMA CUCTEMbI FapaHTUPOBaHMA BKNagos (AnoHus, UHauna, GununnuHbl);

— obecneueHne pesepBa CPEACTB A5 MOAAEPKKM BO3MOXHOCTM peannsaumnmn ¢oHAOM rapaHTUPOBaHUSA
BKJ1aZl0B MONUTUKN rapaHTmpoBaHma Bknagos (CLWA, iHgua, Typuns);

— OCyLleCTBNEHME pPerynspHbIX B3HOCOB B pOHA rapaHTMpoBaHusA BKnagos (Mcnanua, Hana, ApreHTrHa).

OZHOBPEMEHHO CO B3HOCaMU CO CTOPOHbI rocyaapcTea GOHZ, rapaHTMpoBaHMA BKNagoB GdopmunpyeTca 3a
CyYeT B3HOCOB €ro YYaCTHUKOB, KOTOPble MOTY ObITb:

— NepuoanyYeckUMn — CUCTEMA NpeaBapuUTeNbHbIX MNaTeXe, PACCUMTAHHbIX PasHbIMKM crocobamu
(benbrua, Oanus, Npeuns, Ucnanma, Moptyranua, OuHnadgus, Weseunsa);

— cneuuanbHbIMU - cucTeMa natexenn no akTy, pa3Mep KOTOPbIX PaCCUMTbIBAOT TOMbKO MNpu
BO3HMKHOBEHUN ¢aKTa HeBbIMnaThl Aen03UTOB ofHMM K3 6aHkoB (OpaHuwma, Wtanusa, Jliokcembypr,
lonnanaus, Asctpus) [9, c. 347].

Kpome cnocob6a CI)OpMVIpOBaHVIﬂ CpencTs, AOCTAaTOYHbIX ANA rapaHTMPOBaHMA BKNaAo0B, B Pa3HbIX rocyaap-
CTBaX OTJINYAKOTCA TaKXKe noaxoAbl K pykKOBOACTBY crneunaljibHO YyNnOoJIHOMOYEHHbIM Cy6'beKTOM, KOTOprVI obe-
cnevymBaeT CywectsoOBaHNE CUCTEMbI rapaHTUPOBaHNA OENO3UTOB. B vactHOCTK, B MI/IpOBOIZ NPaKTUKe pasnun-
YaloT cneayrowime noaxonbl:

— «MnaTeXXHaa Kop3WHa» — MpedyCMOTPEeHbl Y3KMe  «KacCoBble» MOSIHOMOYMA  CrneuuranbHO
YMOSIHOMOYEHHOIO CybbeKTa, KOTOPbI OTBEYAET TOMbKO 33 BO3MELLEHME FAPAHTUPYEMbIX 4EMO3UTOB
(Tfepmanwnsa, HugepnaHgbl, loHkoHr, MHana, CuHranyp, Lsenuapus);

— «MNaTeXHaA Kop3MHa C  [JOMONHUTENbHbIMU  GYHKUMAMU» —  CreunanbHO  YNONHOMOYEHHbIN
CyObeKT HagesnieH [OMONIHUTENIbHbIMY KOHTPObHbIMU OYHKUMAMK, B 4YaCTHOCTM, YperynnpoBaHus
HennaTeXxecnocobHOCTM GMHAHCOBOTO yupexxaeHusa (ApreHTuHa, bpasunua, Benukobputanus);

— «MUHUMM3ATOP YObITKOB» — CneumanbHO YMOMHOMOYEHHbI CyObeKT MpuHMMaeT YyvyacTve B
BblBeAeHUN 06aHKPOUYEHHOTo 6aHKa C pblHKa, B YaCTHOCTW, B Bblbope mpoueaypbl YperynmpoBaHua
HennaTexxecnocobHOCTM GUMHAHCOBOrO YUPEXAEHMA C HaUMEHbLUMMWU pacxodamy AnsA rocygapcTsa
(KaHnaga, OpaHuumsa, MHpgoHesus, Utanna, AnoHua, Mekcuka, Poccusa, Typuns, YKkpauHa);
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— «MUHUMM3ATOP PUCKOB» — CMeLuanbHO YMOIHOMOYEHHbIA CYObEeKT HagesneH MosHbiIM o6bemom
NMOTHOMOUUI B chepe yperynmpoBaHUA HEMMATEXECNOCOOHOCTY U UMeeT onpefeneHHble 06a3aTesibcTBa
no npygeHumanbHOMY HaA30py, B pe3ynbTaTe peanu3auun KOTOPbIX OH WCMOMHAET KOMMJIEeKCHble
byHKUMM no muHummsauum puckos (CLUA, Kopes) [10, c. 115].

MpurBneKaeT BHMMaHKe TO, UTO BCIeACTBUE MUPOBOrO GUHAHCOBOrO Kpur3mca 2008-2009 rogos 60/bLUNH-
CTBO CTPaH NnepecMOoTpeny CBOW NoaxoAbl K MOCTPOEHMIO CUCTEMbI rAPAHTUPOBAHUA AeN03UTOB 1 onpefeneH-
HbIM 06pa3oM YCOBePLUEHCTBOBAN €€, B YaCTHOCTU:

— NpenycMOoTpenv CTpaxoBaHMe Aeno3UTOB He TONbKO GU3NYECKMX, HO 1 IOPUANYECKUX NTNL;

— Npou3Benn yBennyeHne CyMMbl BO3MELLEHNS;

— M3MeHWNM 6a3y HauNCNEHMA B3HOCOB U NPUMeHUNY cnucTemy AnddepeHUPOBaHHbIX MaTeXen C yyeTom
PUCKOB, CYLLEeCTBYIOLMX B AeATeNIbHOCTM 6aHKOB 1 Tak aanee [11, c. 75].

JlocTaToOUYHO MHTEpeCHbIM ABNAETCA TO, YTO B cooTBeTcTBMY ¢ Odupektmnson EC 2014/49/EU, npuHaton Es-
ponapnameHToMm B 2014 ropy, ntobada aneKkTpoHHasA BantoTa (Bitcoin v ap.) n cpeacTsa, nonyyeHHble B 0OOMeH Ha
3/M1eKTPOHHbIE eHbI W, He ABNAIOTCA BKIAAOM U, Kak CieiCTBME, He noasiexaT Bo3melleHuio [12].

Mbl nogpepxnBaem nosnunio, YTo NpuHUMNanbHble OTNINYMA B NOCTPOEHNUN CACTEM FapaHTUPOBaHNA
BK/1aOB B Pa3HbIX CTPaHax O6yCJ'IOBJ'IeHbI KaK 0CO6EHHOCTAMM UX CoOUManbHO-3KOHOMUNYECKOIo pa3BnTnA, 0Co-
6eHHOCTAMY GaHKOBCKOW OeATENbHOCTU, NpeanoCbyiIkaMn BHeQPEHUA, TaK N CTpaTErMYECKMMIN LUENAMUN pPa3BU-
™A d)I/IHaHCOBOFO CEeKTOpa B SKOHOMIMKE KOHKPETHOro rocyaapcrBa.

MN3noxeHHOoe Bbllle faeT OCHOBAHWA COMMACUTLCA C TeM, UYTO Ha MOCTPOEHKE CUCTEMbI FapPaHTUPOBAHMSA
BK/IAfOB peLlatolLiee BO3AENCTBE MMEIOT Kak 0COOEHHOCTU MCTOPUYECKOTO Pa3BUTKA FOCYAapCTBa, TaK U cneL-
NdrKa SIKOHOMUUYECKUX U MONNTUUYECKMX NPOBIeM, KOTOpble HEOOXOANMO peLunTb Npu ee co3ganun [11, c. 76].

CeropHA B MMpe CyLLEeCTBYeT HeCKONIbKO NOAXOA0B K GOpMMPOBaHUMI0 GOHA], 3a CHET KOTOPOTO MPOUCXO-
[VT BO3MeLLeHMe BKJIaA0B, Pa3MelleHHbIX B 6aHKOBCKUX yUpexaeHUAX, MPU3HaHHbIX HemniaTexecnocobHbIMM.
BonbluMHCTBO rocygapcTB oTAaeT nNpeanoyYTeHMe NOAX0AY, B COOTBETCTBMM C KOTOPbIM B CUCTEME FapaHTUPO-
BaHWA BKNAJOB 06A3aTeNibHOe yyacTie 6aHKOBCKUX YUpeXaeHnin B Gopme OTUMCIEHNA fEHEXHbIX CPefCTB B
o6wwmin poHA. Mpr 3TOM oTAENbHbIE FOCYAAPCTBA Pa3Mep OTUNCIIEHWI PACCUNTBIBAIOT C YY4ETOM CTEMEHN PUCKO-
BaHHOCTV GMHAHCOBO eATENbHOCTY ONPeAeNIeHHOTO YUpeXXAeHUs, a ApYyrie rocyaapctaa — 6e3 yyeTta faHHO-
ro nokasarens. Ho, cobcTBeHHO, NepBbIl MOAXOA BbIrAAUT SPPeKTMBHEE, Tak Kak OH NO3BosIAeT bonee cuctem-
HO 1 JOCTOBEPHO OLIeHUTb 11 06ecneynTb peasbHbli 00beM AeHEXHbIX CPEACTB, KOTOPbIe MOTYT NoTpeboBaThCA
[J1 BO3MELLEHNA BKIA0B, CieflaHHbIX B 6aHKW, BNOCNeACTBUM NPU3HaHHblE HeMnnaTeXKeCcrnoCcobHbIMMU.

AHHOMayus

PaCCMOTDEHbI 0CO6eHHOCTU obecrneyeHuns FapaHTI/IVI 6GaHKOBCKMX BKJ1aAOB B pPa3HbIX CTpaHax Mupa. Onpe—
AeneHbl OCHOBHblE NOAXOAbl K OpraHu3aunn AeATesibHOCTU cneynasbHO YNOHOMOYEHHbIX Cy6'beKTOB, neA-
TeNbHOCTb KOTOPbIX HalnpaB/jieHa Ha rapaHTUpPOBaHKeE BK1aAOB. npoaHaﬂI/BI/IpOBaHbl OCHOBHbIE (bOprI y4dyacTtuA
rocygapcrtBa B CUCTEME FAPAHTUPOBAHUA BK1afOB B Pa3HbIX CTPaHax. YKaszaHbl npenmyliecTBa N HeJOCTaTKU
Pa3HbIX d)OpM OopraHmsaynm rapaHTNpPoBaHUA BKNaAO0B, CYLeCTBYOLWNX CErogHA B Pa3HbIX CTpaHax.

Summary

The features of guaranteeing bank deposits in different countries of the world are considered. The main
approaches to the organization of activities of specially authorized entities whose activities are aimed at guaran-
teeing deposits are determined. The main forms of state participation in the system of guaranteeing deposits in
different countries are analyzed. The advantages and disadvantages of different forms of guaranteeing deposits
that exist today in different countries are indicated.
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'OId burials as cultural heritage sites:
problematical issues of legal protection in Ukraine

[aeHi noxoeaHHs sik 06°ekmu KysibmypHOi cnaduwjuHu:
npobnemu npaeoeoi OXOPOHU 8 YKpaiHi
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Introduction. Burial places reflect the fundamental personal cultural features, philosophical ideas and reli-
gious beliefs, so markedly increased interest in cemeteries as the tangible (immovable) cultural heritage object
recent years. Most human burials in Ukraine take place in community cemeteries regulated by state and local
legislation. However, numerous old burial grounds, small cemeteries, abandoned cemeteries or even “pill-off”
from the bottom, or some aside burials exist throughout the country. For the primary look, the Ukrainian herit-
age rules and funeral regulations provide enough means to guard such a special places of human culture, how-
ever in some case there'll be serious issues to acknowledge them by authorities, including their heritage facet.

The problems of cultural and historical heritage has been the subject of research by such scientists as
V.I. Akulenko, V.I. Andreytsev, N.O. Barabash, T.G. Katkova. Recently the funeral service industry and its state ad-
ministration in Ukraine was studying by I.S. Pokhilenko, .| Ruda. Nowadays, in author opinion, the Ukrainian sci-
entific literature isn’t enough actively discussed problems regarding old burials or cemeteries of their historical
and cultural significance, moreover a correct procedures of recognition such sites by authorities.

Task setting. The aim of the article is defining legal regulative issues and distinguishing ways in which to
deal with them regard to the procedure of national legal protection means for preservation of the burial sites
as cultural heritage objects. By analyzing court hearings concerning inactivity of public bodies and agencies to
conduct research, registration and confirm the standing (status) of old closed burial ground as a heritage site, it
is ascertained that protecting a heritage items may have positive consequences on contend with proclaiming of
human dignity and human rights in Ukraine.

Research result. In cultural and spiritual traditions of the many nationalities a special significance is given
to places of burial, cemeteries, and therefore the deceased are given a good respect. The non-permitted use of
burial site, notably the old one, for building purpose or an excavation of graves, etc. — that’s unfounded destruc-
tion of human burials — considered as a manifestation of the highest brutality. Additionally, abuse over the grave
in the civilized world is a criminally persecuted act. Unfortunately, for a long time there existed (currently exist?)
the sad practice of destroying memorial sites and burial sites for the sake of the political interests or business,
whereas construction, for instance, the sport stadium in situ of the necropolis’, and loss, ignoring or destruction
archival documentation of the destroyed object.

Ukraine is a State Party to the 1972 Convention Concerning the Protection of the World Cultural and nat-
ural Heritage since its ratification on 19882 The Article 1 of Section 1 of this Convention defines the concept
of “cultural heritage”, which includes, inter alia, ensembles from groups of isolated or amalgamated buildings,
architecture, unity or connection with the landscape which is an outstanding universal value in terms of history,
art or science?.

' Hendriks A. Cemetery, marketplace and stadium: how “Dnipro-Arena” was building. Informer. 2019. 31 march. URL:
https://dp.informator.ua/2019/03/31/kladbishhe-rynok-i-nakonets-stadion-kak-stroili-dnepr-arenu/.

2 UNESCO World Heritage Centre site. Culture. About World Heritage. The States Parties. URL: https://whc.unesco.org/en/state-
sparties/ua.

3 lbid. Culture. About World Heritage. Convention Text. URL: https://whc.unesco.org/en/conven tiontext/.
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According to the Convention for the Protection of the Architectural Heritage of Europe (Granada, 1985), to
which Ukraine has also acceded and ratified in 2006, to the “architectural heritage” there are such fixed sites: all
buildings and structures that have an outstanding historical, archaeological, artistic, scientific, social or technical
significance, including all peculiarities of their technical performance and decoration, architectural ensembles,
homogeneous groups of city or rural buildings, which having an extraordinary historical, archaeological, artistic,
scientific, social or technical significance and characterized by the generality of clear territorial characteristics*.

This position is concreted in national legislation by adopted (not least — to comply with the State of interna-
tional obligations) the Law of Ukraine “On the Protection of Cultural Heritage”. In accordance with this Law of which
the historical objects of cultural heritage include, among others, separate burials and cemeteries, places of mass
graves of deceased, prominent places associated with important historical events, with life and activities of known
persons, culture and life of peoples. For the protection of cultural heritage designated by the Law specially author-
ized administrative authorities, which are referred to the protection bodies of local self-government®.

The Constitution of Ukraine proclaims that the State promotes the consolidation and development of the
Ukrainian nation, its historical consciousness, traditions and culture as well as the development of ethnic, cultur-
al, linguistic and religious identities of all indigenous peoples and national minorities of Ukraine. Besides, in step
with the Constitutional regulations is affirmed that cultural heritage protected by law and the State ensures the
preservation of historical sites and other objects of cultural value, takes measures to return to Ukraine’s citizens
the cultural values which are abroad®.

The peculiarity of the history of the people of Ukraine, all strata of population and nationalities, is enormous
losses, mainly — human, due to historical processes and events. Millions of people were victims of World War I,
the Holodomor, the repressions of the totalitarian regime of Soviet power, the struggle for independence, wars
that led the USSR outside its territory, firstly, in Afghanistan, modern events in the east of the country, etc. In
part 2 of Article 298 of the Civil Code of Ukraine is obliged to treat every respect to the place of human burial, no
matter in which period of time burial was carried out’.

Realizing the requirements for defense and preservation of the national cultural heritage as an integral
part of the world Cultural heritage, the State encourages international cooperation in the field of preservation,
restoration and protection of cultural values and historical monuments, concluding appropriate international
agreements and realizing their provisions in national legal system. Thus, accordant to the Agreement between
the Government of Ukraine and the Government of the United States of America on the protection and pres-
ervation of cultural heritage from 04.03.1994 concept of “cultural heritage” literally means religious buildings,
historical monuments, cemeteries and memorials to fallen, as well as archival materials, library and museum
funds that have this relationship; the Parties pledged to take appropriate measures to protect and preserve the
cultural heritage of all national, religious or ethnic groups living or residing in their territory and were the victims
of the Second World War Genocide (paragraph 1 agreement). That is, according to this intergovernmental agree-
ment, cemeteries, burial victims of repression, war are directly recognized by the objects of cultural heritage,
which are subject to conservation and protection®.

Due to the rules of the profile law in the field of funeral — the Law of Ukraine “On burials and Funeral Busi-
ness” - the responsibilities of protection, planning and streamlining the territories of the burial places are en-
trusted to local self-government bodies and their executive bodies®. In Article 3 the mentioned Law stipulates
that the legal basis of activities in the field of burial is the Constitution of Ukraine, this Law, other Laws of Ukraine,
international treaties of Ukraine, etc.

4 Council of Europe portal. URL: https://www.coe.int/en/web/herein-system/ukraine and https://rm.coe.int/168007a087.
Article 1.

5 On the Protection of Cultural Heritage : The Law of Ukraine from 08 June 2000 No. 1805-l. Part 2 of Article 2, Article 3.
URL: https://zakon.rada.gov.ua/laws/show/ 1805-14.

6 The Constitution of Ukraine : The Law of Ukraine from 28 June 1996 No. 254k/96-BP. Article 11, Parts 4, 5 of Article 54.
URL: https://zakon.rada.gov.ua/laws/show/254k/96-Bp.

7 The Civil Code of Ukraine : The Law of Ukraine from 16 January 2003 No. 435-IV. URL: https://zakon.rada.gov.ua/laws/show/
435-15.

8 The Agreement between the Government of Ukraine and the Government of the United States of America on the protection
and preservation of cultural heritage from 04 March 1994 No. 840_006. URL: https://zakon.rada.gov.ua/laws/show/840_006.

® On Burials and Funeral Business : The Law of Ukraine from 10 July 2003 No. 1102-IV. Part 5 of Article 8, Part 2 of Article 23, Article

31. URL: http://zakon3.rada.gov.ua/laws/ show/ 1102-15.
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Thus, in order to ensure correct attitude to sites of burials by the Resolution of the Cabinet of Ministers of
Ukraine from 20.07.1998 No. 604-P (hereinafter — the CMU Resolution), local self-government and state author-
ities in Ukraine are obliged: to take account of the places where there were traces of the old burial, to organize
their examination, to carry out work on the study of closed cemeteries, including cemeteries of national minor-
ities; continue to carry out arrangements for the arrangement of these places, their retention and preservation;
to prevent the construction works in places where there were traces of old burials and on the territory of closed
cemeteries'.

Implementation of this Resolution of the Cabinet of Ministers of Ukraine, namely the attribution of objects
(including cemeteries) to historical objects of cultural heritage is carried out in the manner determined by above
mentioned the Law of Ukraine “On the Protection of Cultural Heritage” Thus, carrying out the resettlement,
maintenance and preservation of old burial places must precede the organization and establishing the bounda-
ries of their territories. Therefore, according to the Law of Ukraine “On Land Management” they need to provide
the production of land management projects on the organization and establishment of boundaries of historical
and cultural purposes'. At the same time, the Law of Ukraine “On Land Management” clearly stipulates that the
land management projects concerning the organization and establishment of boundaries of historical and cul-
tural purposes are developed at the expense of the state budget of Ukraine'. As local self-government bodies
are not stewards of state budget funds, they are deprived of the legal ability to order land management projects
due to these funds and have only the powers of granting permission to the customer (concerned person or legal
entity) to develop such a land management project concerning the organization and establishment of bounda-
ries of the cemetery territory as a territory of historical and cultural purposes through the funds of this customer.

It should be emphasized that from the context of Article 6 of the Law of Ukraine “On the Protection of Cul-
tural Heritage” it is clear that the obligation to identify objects of cultural heritage (including the establishment
of traces of the old burial) in the CMU Resolution to determine the availability and cultural value of the object
of cultural heritage, as well as the receipt of new information about these objects, is entrusted to local govern-
ments and authorities (on bodies of cultural heritage protection)™. So, it is state authorities and local self-gov-
ernment bodies as they are obliged by the Resolution of the CMU no 604-p to conduct researches of places
where there were traces of old burials, to organize their examinations and study, take objects on registration
and determine their status.

However, in practice, everything is often made completely different. Thus, unacceptance of appeals and
counteraction of state authorities of Ukraine, in particular, NGO “Representative Office of American Committee
for Jews of former Soviet Union” in the recognition of remnants of graves and sites of old Jewish cemeteries as
territories of historical and cultural value in Lviv, Volyn, Cherkasy regions, formed grounds for a number of law-
suits (2015-2019 biennium)151617.18,

Despite the public-law nature of the dispute, in fact, claims against the first agreement to void the lease
orders of local administrations and decided by the Commercial court. Over time, the plaintiff requirements were
finalized and reduced to the obligation respondent to order (give permission) production of land management
project for the establishment of boundaries of old burials. That is, controversial legal relations concerned the
inaction of executive committees of local self-government bodies in the organization and establishment of

1 The Resolution of the Cabinet of Ministers of Ukraine from 20 July 1998 No. 604-P. URL: https://zakon.rada.gov.ua/laws/
show/604-98-p.

" On land Management : The Law of Ukraine from 22 May 2003 No. 858-IV. P. “B” Part 1 of Article 2, Article 47. URL:
http://zakon3.rada.gov.ua /laws/ show/ 858-15.

2 |bid. in P. e) Part 2 of Article 67.

3" On the Protection of Cultural Heritage : The Law of Ukraine from 08 June 2000 No. 1805-III. URL: https://zakon.rada.gov.ua/laws/
show/ 1805-14.

' Judgement of the Commercial Court of Volyn region from March 17, 2015 in case No. 903/32/15. URL: http://reyestr.court.gov.
ua/Review/43225929.

5 Judgement of the Zaliznicnyi District Court of Lviv from June 24, 2019 in case No. 462/3403/16-A. URL: http://reyestr.court. gov.
ua/Review/82632358.

¢ Judgement of the Rivne Commercial Court of Appeals dated June 04,2015 in case No. 903/32/15. URL: http://reyestr.court. gov.
ua/Review/44733318.

7 Judgement of the Cassation Administrative Court within the Supreme Court from May 23, 2018 in case No. 462/3403/16-A.
URL: http://reyestr.court.gov.ua/ Review/74258542.

' Judgement of the Galician District Court of Lviv from September 07, 2016 in case No. 461/11017/15. URL: http://reyestr.court.
gov.ua/Review/61191780.
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boundaries of the territory of historical and cultural purposes, so the courts decided the correct conclusion on
application of the Code of Administrative Proceedings of Ukraine in resolving such cases.

There is a certain form of a person’s behavior, which consists in failure to carry out the actions that it had
to have and could act in accordance with the duties assigned to it in accordance with the laws of Ukraine. In
administrative hearings on the unlawful decisions, actions or inactivity of the power of authority, the obligation
to prove the legality of their decision, action or omission is vested in the respondent. Under such circumstances,
the subjects of authority in disputes concerning the places (traces) of the old grave as defendants shall provide
the Administrative Court with appropriate, admissible and reliable evidence indicating the taking of measures
in a certain territorial unit to fulfill the requirements of the CMU Resolution No. 604-p, namely: survey of the
place where there were traces of old graves of Jewish cemeteries, study of boundaries, retention, and retention.

Conclusions. Summing up the laid out, it should be noted that ignoring the norms of national and interna-
tional law in sensitive problems of the funeral business and preservation of cultural heritage in Ukraine does not
promote a positive image of the country. Moreover, given the etymology of the word “memorial” (Memorialis)
as a synonym for the word “tombstone, burial” from the Latin “Memoria” - “memory’, gaps in the administrative-
legal mechanism of recognition of burials the object of cultural heritage supports the tendency of destruction
of national memory.

4

Summary

The article analyzes the national legal protection means for preservation of the old burial sites as cultural
heritage objects. Study of administrative and commercial hearings shous some gaps in the administrative-legal
mechanism of recognition of burials the object of cultural heritage, so these administrative procedure required
immediate changes.

AHomauis

Y cTaTTi NpoaHanizoBaHo HaLioHasIbHe 3aKOHOAABCTBO YKPAiHU WOAO 3aXUCTY AaBHIX MOXOBaHb AK 06'eKTIB
KYNbTYpPHOT cnagwmHn. Jocnig»keHHAM CyfoBMUX Cnpas aAMiHICTPaTUBHOI Ta roCcnofapcbKol pUCAMKLIT BUAB-
NEHO, WO iCHYIOTb NPOrafviHX B aAMiHICTPATUBHO-NPaBOBOMY MeXaHi3Mi BU3HAHHA NOXOBaHb 06'EKTOM KyNbTyp-
HOT CnafWwuHm, TOMy Ui aAMiHICTPaTMBHI Npoueaypun BUMaratoTb 3MiH.
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VThe concepts of “ground of law” and “principle
of law” in the mechanism of tax relations legal regulation

lMoHnssimms «3acada npaea» ma «nPUHYUN npaeay
y MexaHi3Mi pe2ysiro8aHHs 100amKo8uX 8i0HOCUH

'Mariia Nikiforova
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TepmiH «3acafja npaBa» Ha CbOrofHI € ManoOAOCNIAXKEeHUM Y Teopil NPaBa, i, AK NPaBWNO, BiH OTOTOXHIOETb-
CA 3 MOHATTAM «MPUHLMMNY NpaBa». BogHouac B oKpeMmx npausax yce » 06rpyHTOBYETbCA Miaxid, WO xoua Ui
TepMiHW JoBOJI 6NM3bKi, OHAK He TOTOXHi 3a 3MicToM'. TOMy aKTyanbHICTb BOCNIAPKEHHA 3yMOBIIOETLCA TUM
dbakToMm, Lo Hapa3i B Teopii NpaBa Ta B 3aKOHOAABCTBI HEMA€E EAHOCTI LLOAO PO3YMiHHA TEPMIHIB «3acafa npaBa»
Ta «MPUHLUMUM NpaBa», y 3B'A3KY 3 UMM € noTpeba ix JOKTPUHaNbHOro BrBYeHHA. Cepefl yueHuX, AKi TOpKanucb
i€l npobnemaTtuikuy, cnig Haseaty H.MN. AcnaHsiHa, I.MN. BaxHoBcbKy, M.A. boxko, [.I. 3abpogy, M.l. JlereHbKoro,
O.A. My3uky-CredaHuyk Ta iHWNX. BogHOYaC y KOHTEKCTI NPaBOBOro perytoBaHHA NOAAaTKOBUX BiAHOCKH HUHI
BiACYTHI CneuianbHi HayKOBi JOCNIAXEHHSA, B AKX HayKOBLi NPUCBAYYIOTb LLbOMY MUTAaHHIO JOCTaTHIO yBary.
Tomy meTa cTaTTi nonAra€ B AOCNIAMKEHHI CNiBBifHOLWEHHA MOHATb «3acafa npasa» Ta «NPUHLMN npasa» nig yac
peryntoBaHHA NOAATKOBMX NPABOBIAHOCUH.

3 nornagy eTMMONOril TepMiHa «MpaBoBa 3acafar, a TakoX CeMaHTUKN MOro CKNagHUKIB — NPUKMETHMKA
«MpaBOBUI» Ta IMEHHMKa «3acafa», y HayLi cGopMynboBaHO JyMKY MpO Te, WO BiH XapaKTepur3ye BU3Havasb-
HiCTb, OCHOBOMOJIOXHICTb, 3arasibHOTEOPETNYHY Ba)/IMBICTb AOC/IAXKYBaHOrO NPaBoBOro AsuLa®. BuxigHoto
ineeto ana Takoro po3yMiHHaA ctano cdopmynboBaHe H.IN. AcnaHAHOM 3aranbHOHayKOBe NOHATTA 3acaau AK ab-
CTPaAKTHOrO MOHATTA FPAaHNYHOrO CTYMNeHA y3araJibHeHHA, AKe BTI/TIOE OHTONOTNIYHNI | THOCEONOTIYHUIN acneKTu
pocnigxysaHoi chepu giicHocTi. MNpy LboMy «3acafa npaBa» BKa3aHMM aBTOPOM KBanidikyeTbca AK «cneLi-
aNbHO HayKOBa KaTeropis», CyTHICTb SIKOT nonArae B il BUXiAHOMY XapaKTepi, «<6a30BOCTi» A5 BCi€l KOHCTPYKUiT
npasa’. MNpuHUMN NpaBa BigPI3HAETLCA Bif KaTeropii «3acaga npasa» TUM, WO He MAE OHTOMONYHOrO 3MICTY, a
nvwie nisHaBasIbHUI, THOCEONOTiYHUIA, TOAI AK 3acajja NpaBa MoXe BUKOPUCTOBYBATUCH AK B €K3UCTEHLiINHOMY
(oHTONOriYHOMY), TaK i Mi3HaBasIbHOMY 3HaUYEHHSAX.

3a3Haummo, wo pgocnigkeHHa H.M. AcnaHAHa Ha CbOrofHi BCe e 3a/MWAETbCA YN He EAMHOI0 Mpaueto, y
AKIN PyHAAMEHTaNbHO JOCNIAKEHO CYTHICTb i CMiBBIAHOLWEHHA NOHATb «MPUHLMM NPaBa» Ta «3acaja npaBa» Ta
6a30BUX ANA HUX KaTeropin «3acaga» i «npuHUMn». HaABHI y BiTYM3HAHOMY MpaBi 3araibHOTEOPETMYHI npaL,
ranyseBi cneuianbHO-OPUANYHI AOCNILXKEHHA, 30KpeMa, B ranysi agmiHicTpaTneBHoro, ¢iHaHCOBOro Ta nogat-
KOBOIO MpaBa, CNMPaoYncCb Ha HaBeAeHi BUCHOBKM, OMEPYIoTb yKe MOXiAHMMN MOHATTAMU: «MPaBOBi 3acagun»,
«MNPaBOBi NPVHLMMNWY, «OpraHi3aliiHO-NPaBOBi 3acafn», «aAMiHICTPAaTUBHO-NPaBOBI 3acagu» Ta iHLwWi*.

' AcnaHsaH H.M. OcHOBHble Hauana poCCcMNCKOro YacTHOro npaga : aBToped. AWCC. ... A-pa opug. Hayk. Mocksa, 2002. C. 12.

2 lWatepHikos M.l. TeopeTnyHi Nigxoamn [0 BU3HAUEHHA MOHATTA «NPaBOBi 3acafu AiANbHOCTI rOCNoJaPCbKMX CYAiB». EBPONEChbKI
nepcnektnsun. 2015. N2 6. C. 109.

3 AcnaHsH H.MN. OcHOBHble Hayana PoOCCUInCKOro YaCTHOrO Npaga : aBToped. ... A-pa opud. Hayk. Mocksa, 2002. C. 22.

4 MypasiioB K.B. [lJo npobnemn BrM3HaYeHHA MOHATTA «MPaBOBI 3acafy peasisalii gep»aBHoi NONITUKM Yy chepi BUKOHAHHS
KpUMiHanbHMX NoKapaHby. HayKoBUi BiCHMK YXropofcbKoro HalioHanbHoro yHisepcuteTy. 2014. N2 29. Y. 2. T. 4/2. C. 154-157;
JNereHnbkun M.I. KateropianbHi nepeaymoBu gocnigKeHHA aAMiHICTpaTMBHO-NPaBOBKX 3acaf popMyBaHHsA i peanisaLii aep>kaBHoil
nonitTmkn y cdepi ocsitr. MexxayHapoaHbIN HayuHbIN XypHan «/HTepHayka». Cepua «lOpuanyeckne Haykm». 2018. N2 3 (8).
C.25-31; 3abpopa O.I. AgmiHicTpaTBHO-NPaBOBi 3acaan: CYTHICTb Ta 3MICT KaTeropii. A@MiHICTpaTMBHe NpaBo i NpoLec: HayKoBo-
NPaKTUYHNUIA XypHan / KuiB. M.. yH-T M.. Tapaca LeBueHka. Kuis : KuiBcbkuin yHiBepcuteT, 2012, N 2. URL: http://applaw.knu.ua/
index.php/arkhivnomeriv/242013/item/180administratyvnopravovizasadysutnisttazmistkatehoriyizabrodadh; ~ Tanaran  O.l,
MucbmeHHnn .. TIoHATTA Ta cuctema 3acag (NPUHLMMIB) KpMMiHaNbHOIo NpoBafXeHHA. HaykoBumi BicHMK HauioHanbHoT akagemii

BHYTPILWHiX cnpas. 2013. N2 4. C. 167-172.
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[na meTn HaWworo AOCNiAMEHHA 3a3HaUYMMO, L0 MV TAKOX YBaXKaeMO, LLIO MOHATTA «3acafa NpaBa» Ta «MpuH-
LM npaBa» He € TOTOXHUMM 32 3MiCTOM. M NPUERHYEMOCH [0 TUX YUYEHUX, AKi BBAXAIOTb, LLO TEPMiH «3acafa»
€ 6iNbLU LUMPOKMM Ta y3aranbHIOIUNM MOHATTAM, AIKE OXOMJIIOE AK BlaCHe NPUHLMNN NPaBa, TaK N iHWi BUXigHI
inei, ki He cdopMyNbOBaHi AK MPUHLMM, O4HAK AKi, BTiM, CK/lafatoTb OCHOBY /1A MPAaBOBOrO PerystoBaHHA Cy-
CNiSIbHUX BiAHOCUH i CMPAMOBYIOTb AiANbHICTb | MOBEAIHKY YYaCHUKIB CycrnifibHUX BigHOCKH. [po Te, wo Tep-
MiH «3acafa» i «<MPUHUMM» CRiBBIQHOCATLCA AK 3arajibHe Ta YaCTKOBE, CBifuaTb TaKOX pe3ynbTaTh JOCiAXKeHHA
B.M. BoxkKa, npoBeaeHOro Ha matepianax piweHb KoHctutyuinHoro Cyay YKpaiHu, 3a pe3ynbTratamum AKOro aBTop
JOXOAWTb BUCHOBKY, LLLO 3MIiCT TepMiHa «3acafia» € WMPLUWM, HiXK 3MICT TepMiHa «NPUHLUUNY», | NpY LibOMY peari-
3auia 3acaf 34iNCHIOETbCA WAXoM GopMyBaHHA NPMHLMNIB®. TOGTO 3acaam BM3HAYaOTb 3MiCT NPUHLMMIB, @ OC-
TaHHi € NoxigHMMM Bif 3acag. MeToto 3acag npaBa € 36anaHCyBaHHS Ta Y3rofXKeHHs 34iNCHIOBAHOIO Ha CyCnifbHi
BiAHOCWMHW PerynAaTMBHOIO BNIMBY Npasa.

Llogo NOHATTA «MpUHLMN NpaBa» 3a3HauMMO, O OCTaHHIN 3HAYHO rmbLle pPo3pobneHnin B yKpaiHCbKil
Teopii NpaBa. 3aranom TEPMIH «NPUHUUMY Y Nepeknagi 3 NAaTUHCbKOI (principium) o3Hayae 6yKBanbHO OCHOBY,
NepLUIOOCHOBY, KepiBHY ifeto, BUXigHE NONoXeHHA byab-AKOro ABuLa (BUeHHA, opraHisadii, 4iAnbHOCTI | TomMy
nogioHe). MoOHATTA «NPUHLUMM» MOXKHa PO3rAsaAaTh yepes Npusmy «igei» y pinocopcbkomy acnekTi, To6To fAK
BHYTPILLHIO NOTiKY, 3aKOH iCHYBaHHA 00’€KTa, NOro CYTHICTb | TEOPETUYHE y3arabHeHHA HalbinbL iCTOTHOTO,
TUNOBOrO®,

lOpuranYHa HayKa po3yMie MPUHLMNN NpaBa AK OCHOBOMOJOXHi, 6a30Bi ifiel, N0N0XeHHsA, yCTaHOBKIW, OCHO-
B1 QYHKLiOHYBaHHSA, BUXigHI Hauana®. 3a BusHayeHHAM O.0. CKaKyH, MPUHLMNK NpaBa — Le 3arajibHONPUIAHATI
HOPMU-iAel HaMBULLOrO aBTOPUTETY, O CNYryIOTb OCHOBHMMY 3acajamy NPaBOBOrO PErysitoBaHHA CyCMifbHNX
BiLHOCVH, CNPAMOBYIOTb iXHiX YYaCHUKIB Ha BCTAHOBJIEHHSA COLiafibHOro KOMMPOMICY Ta MOPAAKY®.

MpuHUMNK € NigcTaBolo Npasa, MICTATbCA B NOro 3MiCTi, BUCTYNAOTb AK OPIEHTMPY y GOpMyBaHHI Npaga,
Bi6MBAOTb CYTHICTb NpaBa Ta OCHOBHI 3B'A3KMW, AKi peasibHO iCHYOTb y NPaBOBil cucTeMi. Y NpuHLMnax 3ocepe-
[XeHO CBITOBUI [OCBIA PO3BUTKY NpaBa, AOCBIA UuBinizauii. Tomy NpuHUMNN NpaBa MOXHa Ha3BaTu CTPUXKHEM
nNpaBoBOI MaTepii. Y 3B'A3Ky 3 UMM [eAKi BYeHi BM3HAYaloTb NPUHLUUNM NpaBa TakoX AK 3aKpinieHi B Hopmax
npaBa OCHOBOMOMNOXHi BUMOIHY, AKi BifMoOBigal0Tb MOPANIbHNM, MOMITUYHMM Ta €KOHOMIYHUM LiIHHOCTAM CY-
CNiNbCTBA, WO CNPAMOBYIOTb MPoLec CTBOPEHHSA i GyHKLiOHYyBaHHSA npaBa'®. [prHLMNY NpaBa yTBOPIOTb CBOE-
piaHnin pyHOAMEHT, Ha AKOMY CTOITb NpaBoBa 6yAiBNA, BOHN NPOHU3YOTb COH60I0 MPaBOBY MaTepito, BCi npouecu
NPOoTiKaloTb Y NPaBoBi cdepi i Tak um iHaKLLe NoB'A3aHi 3 npaBom'.

AHanisyoun HaABHI NO3uMUil WoAO NPUHLMNIB NPaBa, MOXHa BKa3aTy Ha rOfIOBHE B iXHi NPUPOA: NPWH-
LMMY BUPaXKaloTb CYTHICTb NpaBa, BM3HAyaloTb MNOro 3MICT i 3arafibHUN XapaKTep NPaBOBOro PerynoBaHHA Cy-
CMiNbHUX BiAHOCKH.

Cepefl 03HaK NPMHLMMIB MPaBa NPUNHATO BUAINATK: 1) MPUHLUNK NPaBa, AK <HOPMU-iAel HaBULLOro aBToO-
puTeTy»'2, 3aKpinsieHi Ha HOPMaTVBHOMY PiBHi | MAlOTb PErYNATUBHUIA, 3arailbHOO60B'A3KOBWIA (IMNepPaTUBHUIA)
Ta YHiBepcanbHui'® xapaktep; 2) € 06’€eKTMBHO Ta iCTOPUYHO 3yMOBJIEHMY COLiafIbHUM cepefioBuLLeM; 3) cry-
rytoTb OCHOBHMMMW 3acajaMy MPaBOBOrO PerynioBaHHA CYCMifIbHUX BIOQHOCUH, IXHIM KapKacoMm, OPIEHTUPOM
bopmyBaHHA 11 yLOCKOHaNEHHA MPABOBOT CUCTEMM Ta Aal0Tb 3MOTY YCYHYTU CYNnepeyHoCTi, AKi BUHMKAOTb MixK
efleMeHTamu NpaBoBOI CMCTEMU. 3 HaBeeHMX O3HaK 0 NEeBHOI Mipy ANCKYCINHMM 3anMLWAETbCA Taka O3HaKa,

> Boxko B.M. AHani3 cniBBigHOLIEHHS 3MICTY TEPMIHIB «3acafia» i <MPUHLMM» Yepes Npr3mMy NpPaBoBUX No3uLin KOHCTUTYLUiHOrO
Cyay YkpaiHu. PagHuK. YkpaiHcokuin iopuanunmin noptan. URL: http://radnuk.info/home/2418820130509155659.html.

¢ JlonatHukosa E.A. Peanv3ayma npuHLMNOB HaIOroBOro nNpaga / nop pes. A.lo.H. V.. Kyueposa. Mocksa : [l «KOpucnpyaeHumsy,
2012.C.12.

7 BonowwuH t0.0. MpuHuun. OpranyHa eHumknoneaia : B 6-x TT./ 3a pea. t0.C. LemwyueHka (ronosa pep. Kon.) Ta iH. Kuis : Bug-so
«YKpaiHcbKa eHumknonegia» imeHi M.IM. baxkaHa, 1998-2004.T. 5.2003. C. 110.

8 CyuacHa npaBoBa eHuuknonegia / O.B. 3aituyk, O.J1. KonuneHko, B.C. KoBanbcbkuii. Kuis : lOpiHkom IHTep, 2013. C. 295.
®  CkakyH O.0. Teopia fepxaBu i npaBa : nigpy4HuK. Knis : NpasoBa eaHicTb, 2017. C. 242.

1% CmupHoB [.A. MpUHLMMbI POCCUIACKOTO HAIOroBOro NpaBa: NoHATME, dopMMpoBaHue, peannsauma. Mocksa : KopantuHpopm,
2011.C. 23.

" NlaBpycb C.HO. Peanv3sauma NpuHUMNOB NpaBa B lopuanYecKomn NpakTuke : atoped. ANCC. ... KaHa. opug. Hayk. Camapa, 2005. C. 2.
12 XponaHtok B.H. Teopus rocygapctsa 1 npaBa. Mockaa : lOpuct, 2001. C. 243.

3 BaxHoBcbKa I.M1. Pucy npuHumniB npasa: TeopeTnyHi acnekTn. HayKoBuin BICHUK YXKropofcbKoro HalioHanbHOMoO YHiBEpCUTETY.
2013. N2 23. 4. 1. T. 1. C. 18-22; bantnH M.A. O npuHumnax n GpyHKUMAX npaBa: HOBble MOMeHTbI. [paBoBefeHme. 2000. N2 3.
C. 4-11; Konogin A.M. KoHCTuTyUiA | pO3BUTOK NPMHLUMNIB NpaBa YKpaiHM (MeTOAUYHI NUTaHHA) : AUCC. ... OOKT. lopui. HayK :
12.00.01; 12.00.02. Knii, 1999. 373 c.
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AK HOPMATUBHWI XapakTep NpuHUMMiB npaBa. OCKiNbKN HU3Ka BYEHNX BBAXAE, WO NPaBOBi MPUHLUNN HeOq-
MiHHO MaloTb OTPVMATWN HOPMATUBHE 3aKpinneHHA', Tofi AK iHWI HayKOBLi BBaXKatoTb, WO MPaBOBi MPUHLMNN
BMPAXKalOTbCA «AYXOM», @ He «OyKBOIO» 3aKOHY 11 HeOOOB'A3KOBO MaloTb ByTU MPAMO cHOpPMybOBaHi B HOpMa-
TUBHO-NPaBOBUX aKTax, afne MOXYTb BUMIMBATU i3 CYKYMHOCTI OPUANYHUX HOPM | 3aKOHOAABCTBaA 3arasaom'™.

Morom»kytouncb 3aranom i3 TMMm, WO NPWHLMI, BlacHe, To4i CTaeE NPUHLUMMOM NpaBa, KoM Ma€ BMUB Ha
perynioBaHHA CycnifibHUX BiAHOCUH, TOGTO MaE HOpMaTVBHE 3aKpinJieHHA BCe X 3a3Hauumo. MpakTuka cBig-
YKTb, O Ha CbOrOAHI He NMLLE HOPMATUBHO 3aKpineHi NPUHLMNY NpaBa, TO6TO HOPMU-MPUHLMNN BAAIMBAOTb
Ha perynoBaHHA CyCniNbHMX BIGHOCUH. AHani3 npakTukn BepxosHoro Cygy cBigumTh, WO 4OCMTb YacTo Mif Yac
PO3B’A3aHHsA CNOPIB 3aCTOCOBYIOTLCA He NMiLie NMOiIMeHOBaHI, TO6TO 3aKpinseHi y npasi HOPMU-NPUHLMNK, ane
11 3aranbHOMNPAaBOBi UM CneLiaibHO IPUANYHI NPUHLMNK, AKI X04a 1 He 3adikcoBaHi Y HaLiioHaNbHNX NPaBOBUX
aKTax, ane BigoMmi Ta BM3HaHI LUMBINi30BaHUMM Jep>kaBaMu siK 3arafbHOMPUIHATI Ta AKi BigobparkaloTb KpalLli
NPaKTVKN IOPUCAUKLINHNX OPraHiB pPisHUX KpaiH CBIiTY. [0 Taknx, Hanpuknag, Hanexartb NPUHUMNNW jurd novit
curia («cyp 3Ha€ 3aKOHW»), venire contra factum proprium («HIXTO He MOXKe AifTV BCynepey CBOI nonepeaHiin
noBefiHUi»), contra preferentem («cnoBa JOroBOPY NMOBWHHI TAYMaunTACA NPOTK TOTO, XTO TX HaMmMcaBy), AKi oc-
TaHHIMM pPOKaMM LLUMPOKO 3aCTOCOBYIOTbCA B CYAOBI NpaKTuLi He nuwe BepxosHoro Cyay, ane i anenauinHnx
i HaBiTb MicLeBUX CyAiB'®. BKa3aHi NPUHLMNM He € 3aKpinieHMM Ha HOPMaTBHOMY PiBHi, OAHaK iX peanisauis
AK 6a30BUX, KepiBHUX 3acaf 34IMCHIOETbCA Yepes AiAfbHICTb CYOBUX OPraHiB i NpaBO3acTOCYBaHHA, e BOHM
OTPUMYIOTb KUTTA» Ta peasibHO BMNNBAKOTb Ha PEryioBaHHA KOHKPETHUX CYCNiNbHMX BifHOCKH. Bupaetbcs, Wwo
3a TaKol CMTYyaUil TBEPOPKEHHA, WO NPUHUMUN NpaBa HEOAMIHHO MOBMHEH MaTU 3aKPinfieHHA y HOPMi NpaBga, He
BiANOBIAA€ AiNCHOCTI Ta peanbHOMY CTaHy peyell. A ToMy B6aUa€TbCA, WO HOPMATUBHUIA XapaKTep He € BU3Ha-
YasibHOIO Ta HEBIAQINbHOK PUCOID NPUHLMNIB NpaBa.

LLle ogHMM acnekTom, AKUI NoTpebye oKpemoi yBaru, € MMTaHHA CMNiBBiHOLWEHHS 3acaj npasa Ta NPUHLM-
niB nNpaBa. 3Bakalun Ha BULLEBUKNAAEHE, BUAAETbCA, WO 3acaga NpaBa Mae 6inbL WMpoKmi 3micT, i, 6epyun go
yBaru, Lo 3acajia Ma€ HanbinbLL BUCOKMI CTYMiHb Y3arasibHEHHS, il 3MiCT 3a3BMYail MeHLU KOHKPETHWIA, HiX 3MicT
NPUHLKMY, BOHa Ma€ Ginbl PO3MUTUI i HEBM3HAYeHWIA XapaKkTep. 3acafia nNpaBa BKa3sye Ha GpyHAamMeHTanbHi
npaBoBi ABKLLA, AKI NOTPeO6YIOTb peryntoBasibHOro BMAMBY NpaBa i ii peanisalia MoXe 3aCHOBYBATUCb Ha HU3L
npuHUMniB npasa. [nAa npuknagy HaBegemo Bxe 3ragyBaHy cT. 4 1K YkpaiHu, Aka mae Ha3By «OCHOBHI 3acagu
NOAATKOBOro 3aKOHOAABCTBA YKpalHWM» i U. T AKOI CTOCYETbCA NPUHLNMIB — YITKUX | KOHKPETHUX 3@ 3MICTOM HOPM,
AKi BCTAaHOBJIOKOTb NEBHi BUXiAHI 3arafibHi MpaBuna, Ha AKX 3aCHOBYETbCA NOJATKOBE 3aKOHOAABCTBO. HacTynHi
X YacTuHM uiei cTaTTi (n. 4.2.-4.5. cT. 4 MK YKpaiHn) MicTaTb 6inblu 3aranbHi NONOMXeHHS, Y AKMX BifobpaxKeHo iHLWi
3acafm NOAATKOBOro 3aKOHOAABCTBA YKpaiHuW. 3BaXKaloum Ha IprAMYHY TexHiKy [logaTKkoBoro Kogekcy YkpaiHu,
BUOAETHCA, WO A0 NPMHLUMMNIB NOAATKOBOrO 3aKOHOAABCTBA (ane He MPUHLMMIB MOAATKOBOrO NpaBa) HanexaTb
NpUHUUNK, HaBedeHi B n. 4.1. cT. 4 K YKkpaiHu. HaToMiCTb AKLLO roBOPUTU NPO NPUHLMNN NOAATKOBOrO Npasa,
IXHI Nepenik He 06MeXY€eTbCA HaBeAEeHVMM B CTATTI.

BapTo 3BepHYTU yBary Ha Te, WO iHOAI MPUHLMNM NpaBa B IOPUANYHIN NiTepaTypi OTOTOXKHIOKTb i3 NpaBoOBU-
MW MPVHUMNAMK | NPUHLMNAMK MPaBOBOIo perysoBaHHsA. 3okpema, A.A. Kyp6aToB i3 Liboro npriBoay 3a3Havae:
«OCKiNbK/ NpaBoBe perynioBaHHA € OCHOBHO GopMoto peanisaLii pyHKLi NpaBa, TO NOHATTA «NMPUHLMUNY NPaBo-
BOrO perynoBaHHA», «NMPUHLUMNM NpaBay i «NpaBoBi MPUHLUMMIW», MO CyTi, € CMHOHIMaMm»'. LLlofo npaBoBMx NpuH-
umnis aBTopU MoHorpadii «MpaBo3acToCyBaHHA: TEOPIA i MPaKTUKa» NULYTb, LLIO 0COOMIMBE 3HAUEHHS Tenep Haby-
Ba€ 06roBopeHHs Npobsiem NpPaBoBUX MPVHLUMMIB, WO ABNAIOTb COH0I0 MPUHLMMOBO BiAKPUTI CTPYKTYPU B Npasi,
3aranom nepenb6avaioTb BUKOPUCTAHHA PUTOPUYHOMO CTUSTIO IOPUANYHOT aprymMeHTauii xoya 6 ToMy, Lo B OCHOBI
NPUHLMMIB NeXaTb 6e3nocepeaHbo LiHHOCTI OPULNYHOT CUCTEMI, TOBTO CTPYKTYPM 6arato B YHOMY HEBM3HAUEHI 'S,

4 KoHppatbes Pl MpuHumny npasa Ta ix ponb y peryntoBaHHi cycninbHKX BigHOCUH. [Npaso YkpaiHu. 2000. N2 2. C. 43; Anekcees C.C.
Mpobnembl Teopumn Npasa : Kypc nekuyunin. Ceepanosck : 3a-so Ceepan. yH-Ta, 1973.C. 103; KoxesHukos C.H. O6wenpasosble
oTpacfieBble NPUHLMMbI : CPaBHUTENbHbIN aHanms. lOpucTt. 2000. N2 4. C. 64-70.

> Ceepasblk ILA. [pUHLUMNbI COBETCKOrO rpakAaHCcKoro npaea. KpacHoapck : M3a. KpacHoapck. yH-Ta, 1985. C. 16.

16 YxBana Benukoi Manatu BepxosHoro Cyny Bif 12 TpaBHs 2020 poky y cnpasi N2 464/104/16-u. URL: http://reyestr.court.gov.ua/
Review/89251580; MNocTaHoBa cyaais KacauinHoro agmiHictpatnsHoro cygy Big 20 TpasHA 2020 poky y cnpasi N2 160/4401/19.
URL: http://reyestr.court.gov.ua/Review/89352639; YxBana Benukoi Nanatn BepxosHoro Cyay Big 9 BepecHA 2019 poKy y npasi N2
145/2047/16-u. URL: http://reyestr.court.gov.ua/Review/84229763; MocTtaHoBa LLlocToro anenAuiiHoro afgMiHicTpaTUBHOro cyay
Big 24 BepecHA 2019 poky y cnpasi N2 580/960/19. URL: http://reyestr.court.gov.ua/Review/84618283; PiweHHA PomeHcbKoro
MicbKparioHHoro cyay Cymcbkoi obnacTi Bif 16 ciuna 2020 poky y cnpasi N2 585/207/19. URL: http://reyestr.court.gov.ua/Re-
view/87105789.

7 Kypbatos A.A. CouyeTaHue YacCTHbIX M MNY6AMYHbIX WMHTEPECOB MNPV MPABOBOM PEryIvpoBaHUU MpPeAnpUHMMATENbCKOIA
neatenbHocTn. Mocksa : lOpnutrHdopm, 2001. C. 18.

'® TlpaBonprMeHeHue: Teopus 1 NpaKTrKa / oTB. pea. l0.A. Tuxommnpos. Mocksa : Dopmyna npasa, 2008. C. 58-59.
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OTxe, NpaBOBi NPVHUMMM — He NacKBHE BifobpaXXeHH:A AINCHOCTI | He abCTPaKTHI NoBGaXkaHHA, a BaXKNUBUNA iHCTPY-
MEHT peryntoBaHHA NpaBoOBUX BiJHOCUH. BOHM «y3aranbHIOOTb 3HaHHA NPO CYyTb NPeAMETIB i NPoLeciB, y 3B'A3KY 3
AKUMMW BUHUKNY 1 OHOYACHO BMPaXatoTb BUPOOGNEHWIN Ha Ll OCHOBI ilean, AKMI BUCTYMAE AK MeTa B MPAKTUYHIN
[iAnbHOCTI»'®. NeBHOO Mipoto NpMpoAa NPUHLMMIB NpaBa Ma€ iMnepaTBHUI XapakTep. BOHM Haka3yoTb 3aKOHO-
[aBLIO, NPaBO3aCTOCOBHUM OpraHaM €ANHO MOXIIMBUI BapiaHT NOBEAiHKM, BIACTYN Bif AKOrO MOXe CIPUYUHATA
3aCTOCYBaHHSA 3aXOAiB AePKaBHOIO Npumycy. NpuHLMNM Npaga, AK Npasuno, popmMytoTbCa 3 METOKO 3aCTOCYBaHHA
HOpPM (MO3WTMBHOrO) NPaBa, OAHOYACHO 1 6e3nocepeHbO 36arauyunCb NPAKTUKOK 3aCTOCYBaHHA BiAMOBIgHUX
HOpM. Y LibOMy MlaHi NoKa3oBMM Npuknagom € KoHctutyuia CLLIA, aka, 6ygyun npuiHaTtoto y 1787 poui i 6yayun
3aCHOBAHOIO LIISIKOM Ha HOpMax-NpUHUMMax, yTiM, MPOAOBXKYE BPerysiboByBaTh BijHOCUHM Ha OCHOBI LLIMPOKOTO
TAYMayeHHsA 3MicTy yux npnHumnis BepxosHum Cynom. Tox, Hanpuknag, 3aknageHnin 200 pokis TOMy 3MIiCT NPUH-
umny ceoboam cnosa (Monpaska l), AKMIA neplioyeproBo NOB'A3yBaBCA CYTO 3 NPaBOM 0CO6U BinbHO BepbanbHO
BMCJIOB/IOBATY CBOIO AYMKY, CbOrOAHI TNyMaunTbca BepxosHm Cygom CLUA Takox i B KOHTEKCTi cBoboau cnosa B
iHTePHET-NPOCTOpI 3arafioMm i couiafibHMX Mepexax 3okpema?'. Npo Takui 3micT npuiHAToro y 1791 poui npuHum-
ny ceoboam cnosa, TBopui KoHctutyuii CLLUA HaBiTb He Mornu i 3goragyBaTcb, OfHaK caMe IPUANKO-TEXHIYHWI
NpUINOM AA€ 3MOTY HacU4yBaTW NOro CYTHICTb HOBUM 3MICTOM, @ PiBeHb 3aKpinieHHA Ta IPULNYHE 3HaUYeHHA Po-
6n1ATb MOro 060B'A3KOBUM AJ1A PEryntoBaHHs BiANOBIAHUX CYCMiNbHNUX BIGHOCUH. Lle ABULLe, KONW NPUHLMNN Npa-
Ba OTPVIMYIOTb IXHi1 <OHOBNEHWUIN» 3MICT BHACNiAOK CyOBOro TAYMayeHHs Mif BIJIMBOM YMOB CyCMiflbHOrO XWTTH,
CbOrOfHiI HaBITb OTPVMAIO Ha3BY «KMBOIO NpaBa» i CGOPMYBaNOCh y Teopii KOHCTUTYLNHOro npasa CLUA B okpe-
My KOHLIeMNUito ©KMBOI KOHCTUTYLii»?2. BogHoYac cnig 3a3HaunTy WO TPUBANiCTb KUTTA» MPUHLMNY 3aKiHUYETbCA
OHOYACHO 3 NPUMVHEHHAM Ail HOpMW, Y AIKi 3aKnafeHOo 3MICT NPUHLMUNY abo AKY NPUHLUM KOHKPETK3YE, Ta (a60)
B 3B'A3KY 3 NPUNHATTAM HOPMMU, LLO PO3BUBAE (YacTille — KOHKPETU3YE) L0 3arafibHy HOPMY Ha TakOMy > PiBHI, AK
Le pobuB paHille YNHHUIN NPUHLMNZE,

OTXe, NifcymoBytoum NpoBefeHe [OoChigKeHHA CriBBiAHOLWEHHA 3acaj npasa Ta NPUHUMNIB NpaBa, 3a3Ha-
YMMO, O OCTaHHI € BUAOM 3acaj npasa Ta CIPAMOBAHI Ha X KOHKPEeTU3aLito, BHOCATb MPaBOBY BM3HAYEHICTb.
MpuHUMNY NpaBa, SK i 3acagm NpaBa MOXyTb OyTu AK 3aKpinaeHMMK y NpaBi (TOAI BOHW CTaloTb HOPMaMU-NPUH-
uunamu), Tak i HesakpinneHnmu (cbopmoBaHi B CynoBili i NPaBO3acTOCOBHIM NpakTuLi abo »K icCHyBaTu B [OK-
TPWHiI). Ha cboroaHi 3acaau i npyHLMNN BiirpatoTb BaXnumBy posb y GpopmMyBaHHI OCHOB 3aKOHO[ABCTBa Ta Npa-
BOBOIO PEerystoBaHHA CyCcrifibHUX BiAHOCKH. [py uboMy y pasi 3aKpinieHHA NPUHUUNIB Y1 3acag Yy «KHOPMax
npaBa» OCTaHHI 3HAXOAATb CBill BUAB Yy «MOJIOKEHHAX 3aKOHOAABCTBAY. IX CMiBBIHOWEHHA MOXe 6y TN 0O3HaueHe
AK cniBBigHOWEHHA 3MicTy | dopmu BignNoBigHO. HaTOMiCTb He3aKpinneHi 3acagun i NPUHLMNN MOXYTb TaKOX
MaTu 3HaUYeHHsA Nif Yac NPaBO3aCTOCOBHOI AiANbHOCTI, OCKINbKM B HM3Li BUNaAKiB Cyan BUKOPUCTOBYIOTb IX ANA
HaJlaHHA BigHOCKMHaM NPaBOBOI BM3HaUYeHOCTi abo > NoAoNaHHA KONi3ii, Konm NpaBoBa HOPMa, Aka Ma€ Bpery-
NbOBYBATUW BiAHOCUHW, BiACYTHA. [iacTaBolO AN TaKOro 3aCTOCYyBaHHA HOPMATUBHO HEBM3HAUYEHUX 3arafibHUX
3acag npaBsa Yn NPUHLMNIB MPaBa € MOMOXEHHA NpoLecyanbHUX KoAeKciB YKpaiHu. Hanpuknag, 4. 6 cT. 7 KAC
YKpaiHu nepeabavae 3acToCyBaHHA «KOHCTUTYLIHMX NPUHLMAIB i 3aranbHUX 3acad npasad (aHanorii npasa)» y
pa3i BiACyTHOCTi 3aKOHY, LLIO BPErybOBYE CYCMifibHi BiGHOCKHN.

AHomauis

Y cTaTTi 4OCNigXKY0TbCA NUTaHHA CNiBBIAHOLEHHA NOHATb «3acaja NpaBa» Ta «NPUHLMN npasa». 30Kpema,
aBTOP BMBYAE CYTHICTb 3a3HaUYEHUX NMOHATb, IXHE €TUMOJIOTiYHE NOXOAMKEHHSA, aCMeKTN CriBBiAHOLWEHb Y Npasi
Ta 3aKOHOMABCTBI Ta HAa OCHOBI LIbOro POO6UTb BUCHOBOK MPO 1XHI0 BiAMIHHICTb SIK 3@ 3MiCTOM, TaK i 3@ 06CsArom.
Y Hanbinblu 3aranbHOMy BMIMALI «3acafa NpaBa» Ta «NMPUHLMM NpaBa» CNiBBIQHOCATLCA AK 3arasbHe i YaCcTKOBe,
OCKIiNbKM 3acafa € 6a30BUM BUXiAHMM HauyaioM NEBHOMO efIeMEHTY CUCTEMM MPaBa UM 3aKOHOAABCTBA, TOAi AK
«MPUHUUN MpaBa» CIPAMOBAHNN Ha BPErystoBaHHA BY3bKOro KOHKPETHOrO acneKkTy B MeXax 3acaau. 3acaga
MO>Ke OXOMJIIOBATY KiflbKa NPUHLMMIB ab0 HaBITb rpynu NPUHUMNIB.

% JlonaTHukoBa E.A. Peannsauua nprHUMMNOB HanoroBoro npasa / noa pes. A.lo.H. M. Kyueposa. Mocksa : lOpucnpyaeHuums,
2012.C. 20.

2 The Constitution of the United States. URL: https://constitutionus.com.

21 Judgment of the Supreme Court of the United States, dated June 19, 2017 : Case of Packingham v. North Carolina.
URL: https://www.supremecourt.gov/opinions/16pdf/15-1194_08I1.pdf.

22 Rehnquist W.H. The Notion of Living Constitution. Harvard Journal of Law & Public Policy. 2005. N2 29. P. 403.
3 Ckypko E.B: MpuHUunbl npaBa B COBpeMeHHOM HOpMaTMBHOM NpaBonoHnmMaHum. Mocksa : lOpnantnHdopm, 2008. C. 59.
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Summary

The article examines the relationship between the concepts of “ground of law” and “principle of law”". In par-

ticular, the author studies the essence of these concepts, their etymological origin, aspects of the relationship in
law and legislation and on this basis concludes that they differ in content and scope. In the most general form,
the “ground of law” and the “principle of law” are correlated as general and partial, because the principle is the
basic starting point of a particular element of the legal system or legislation. While the “principle of law"” aims to
resolve a narrow specific aspect within the framework. The ground can cover several principles or even groups
of principles.

10.
11.
12.

13.
14.
15.

16.
17.

18.
19.
20.
21.
22.

23.

24,

25.

BukopucmaHa nimepamypa:

AcnaHsaH H.M. OcHoBHble Hayana POCCUNCKOro YacTHOTO Npasa: aBToped. uUcc. ... A-pa topua. Hayk. Mocksa, 2002. 50 c.

LLlaTepHikoB M.I. TeopeTuyHi Nigxoam fO BU3HAYEHHA NMOHATTA «NPaBOBi 3acafu AiANbHOCTI rOCNOAaPCbKUX CyAiB». €8ponel-
coKi nepcnekmuau. 2015.N2 6. C. 108-112.

Mypagiios K.B. [lo npobnemu BU3HaueHHsA NOHATTA «NpaBOBi 3acafjy peani3aLlii aepxasHoi NofiTMKKM y chepi BAKOHaHHA Kpu-
MiHafIbHUX MOKapaHb». Haykosuli 8iCHUK Y20p00cbKo20 HayioHanbHo20 yHisepcumemy. 2014.N2 29,4, 2. T. 4/2. C. 154-157.

JereHbkuin M.I. KaTeropianbHi nepeymoBuM BOCNiAXeHHs afMiHiCTPaTMBHO-NPaBoOBYX 3acaf GopmMyBaHHS i peanizauii fep-
XaBHOI MoniTMKM y cepi ocBiTU. MexdyHapooHeil Hay4HbIl XypHan «MHmepHayka». Cepus «lOpududeckue Hayku». 2018.
Ne 3(8). C. 25-31.

3abpoga [.I. AnMiHicTpaTMBHO-NPaBOBI 3acagu: CyTHICTb Ta 3MiCT KaTeropii. AGMiHICTpaTMBHE NPaBo i NpoLec: HayKoBO-Npak-
TUYHWI XXypHan / Kuis. Hau. yH-T im. Tapaca LLleByeHka, 2012. N¢ 2.

lanaraH O.l,, MucbmenHwia [1.M1. NoHATTA Ta cucTema 3acag (NprHLMNIB) KpYMiHaNbHOO NPOBafXeHHs. Haykosul sicHUK Haui-
OHasbHOI akademii 8HympiwHix cnpas. 2013.N2 4. C. 167-172.

boxko B.M. AHani3 cniBBiAHOLEHHA 3MiCTY TepMIHIB «3acaga» i «<MPUHLMM» yepe3 Npr3My NpaBoBKX NO3uLiN KOHCTUTYLiN-
Horo Cygy YkpaiHu. PagHuk. YkpaiHcokuti opuduyHuli nopman. URL: http://radnuk.info/home/2418820130509155659.html.

JlonatHukosa E.A. Peanvzauma npyHLm“noB Hanorosoro npasa/ nog pea. 4.t0.H. V.M. Kyueposa. Mocksa: VIl «tOpucnpygeHuma,
2012.160 c.

BonowwwH t0.0. MpuHuwn. FOpuduyHa eHyukionedis : B 6-x TT./ 3a peg. 10.C. LLemwyueHka (ronosa peg. Kon.) Ta iH. Kuis : Bug-o
«YKpaiHCbKa eHumKnonegia» imeHi M.IM. baxaHa, 1998-2004.T. 5. 2003. 736 c.

CyuacHa npasoBa eHuuknonegia / 0.B. 3anuyk, O.J1. Konunerko, B.C. KoBanbcbkuii. Knis : lOpiHkom IHTep, 2013. 408 c.
CkakyH O.0. Teopis fepxasu i npaga : NigpyyHuK. [lpasosa edHicme. 2017.528 c.

CmupHos [.A. MprHLMMbI POCCUIACKOTO HAaNIOroBOro MpaBa: NoHATME, GopMUPOBaHMe, peann3aums. Mocksa : OpnutuHpopm,
2011.248c.

Naspycb C.10. Peanusavya nprHUMNOB NpaBa B OPUANYECKON NPaKTUKe : aBToped. ANCC. ... KaHA. lopug. HayK. Camapa, 2005. 30 c.
XponaHtok B.H. Teopusa rocygapctsa n npasa. Mocksa : l0puct, 2001. 944 c.

BaxHoBcbKa I.M. Pucu nprHLmMNiB npaBa: TeOPeTUYHi acnekTn. Haykosull 8iCHUK Y20p00cbKo20 HaYiOHAIbHO20 yHisepcume-
my.2013.N223.4.1.T. 1. C. 18-22.

BairtiH M.W. O nprHumnax 1 ¢pyHKUUAX NpaBa: HOBble MOMeHTbI. [TpasogedeHue. 2000. N2 3. C. 4-11.

Konogin A.M. KoHCcTuTyLif | pO3BMTOK NPMHLMMIB NpaBa YKpaiHu (MeToguyuHi MUTaHHA) : ANCC. ... JOKT. opug. Hayk. : 12.00.01;
12.00.02. Kuis, 1999. c. 373

KoHapatbes Pl. MprHumnu npaBa Ta iXHA posib Y perynoBaHHi CycninbHuX BiGHOCUH. [Ipaso YkpaiHu. 2000. N2 2. C. 43-45.
Anexkcees C.C. [pobnembl Teopuu npaea : Kypc nekuuit. Ceepanosck : 3g-8o Ceepan. yH-Ta, 1973.395 ¢.

KoxesHukos C.H. O6LwenpaBoBble OTpac/ieBble MPUHLMMbI: CPAaBHUTENbHbIN aHanwu3. FOpucm. 2000. N 4. C. 64-70.
Ceepanbik [LA. [prHUMMbI COBETCKOrO rpaXaaHckoro npaea. KpacHoAapck : M3a. KpacHoapck. yH-Ta, 1985. 200 c.

Yxsana Benukoi Manatu BepxosHoro Cygy Big 12 TpasHa 2020 poky y cnpasi N° 464/104/16-1. URL: http://reyestr.court.gov.
ua/Review/89251580.

MoctaHoBa cygpis KacauinHoro agmiHictpatmBHoro cygy Big 20 TpaBHA 2020 poky y cnpasi N° 160/4401/19. URL:
http://reyestr.court.gov.ua/Review/89352639.

YxBana Benwukoi [Manatm BepxosHoro Cygy Big 9 BepecHa 2019 poky y cnpasi N° 145/2047/16-u. URL:
http://reyestr.court.gov.ua/Review/84229763.

MoctaHoBa LLocToro anenAuinHOro agmiHicTpaTuBHOro cygy Bif 24 BepecHa 2019 poky y cnpasi N2 580/960/19. URL:
http://reyestr.court.gov.ua/Review/84618283.

Visegrad Journal on Human Rights



The concepts of “ground of law” and “principle of law” in the mechanism of tax relations legal regulation @

26. PiweHHA PomeHcbKoro micbkpaiioHHoro cysy Cymcbkoi obnacti Bif 16 ciuna 2020 poky y cnpasi N 585/207/19. URL:
http://reyestr.court.gov.ua/Review/87105789.

27. Kyp6atos A.fl. CoueTaHne 4acTHbIX W MyOGANYHBIX WHTEPECOB MPU MPABOBOM PErysMPOBaHUM MPeanpUHUMATENbCKON
peatenbHocTn MockBa : lOpnutuHdopm, 2001. 212 .

28. [lpaBonpuMeHeHve: Teopua 1 NpakTuka / oTB. pep. l0.A. Tuxomnpos. Mocksa : Dopmyna npasa, 2008. 432 c.
29. The Constitution of the United States. URL: https://constitutionus.com.

30. Judgment of the Supreme Court of the United States, dated June 19, 2017 Case of Packingham v. North Carolina. URL:
https://www.supremecourt.gov/opinions/16pdf/15-1194_08I1.pdf.

31. Rehnquist W.H. The Notion of Living Constitution. Harvard Journal of Law & Public Policy. 2005. N 29. P. 401-415.
32. Ckypko E.B. MpuHLUMnbl npaBa B COBpeMeHHOM HOPMATVBHOM NMpaBonoHUMaHuK. MockBa : lOpnutuHdopm, 2008. 197 c.

Mariia Nikiforova,
Postgraduate Student at the Department of Financial Law
ofthe Law Faculty
Taras Shevchenko National University of Kyiv

I3 (volume 2) 2020 55



@ Visegrad Journal on Human Rights

56

'II/Ionitoring of the lifestyle of an employee
of the National Anti-corruption Bureau of Ukraine
as a tool for preventing corruption

MoHimopuHe cnocoby xumms npayieHuka HayioHanbHo20
aHmukopynyiliHo2o 6ropo YkpaiHu sik iHcmpymeHm 3anobieaHHs Kopynuyii

P Roman Osypchuk
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Knoyosi cnosa:

MOHImMopuHz cnocoby xumms, nopAdok 30ilicHeHHs, HayioHaneHe aHmukopynuiliHe 6iopo Ykpaiu, YnpaseniHHa
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Corruption is a global challenge for all our society today. The search and implementation of the unified effec-
tive preventive mechanisms of corruption prevention and counteraction in the behavior of the representatives
of public and private sector of the economy is a priority of both national government and public organizations.
As the result, worldwide trends concerning unification of the best practices in the field of anti-corruption man-
agement, developed by the specialists of OECD (Organization for Economic Co-operation and Development),
GRECO (Group of States Against Corruption), Transparency International, North Atlantic Treaty Organization
(NATO) within the program on building of honesty, integrity, transparency and reduction of corruption risks in
the work of defense and security institutions (Building Integrity Program), observed during last decade, reflect-
ed in the creation of ISO 37001:2016 “Anti-bribery management systems — Requirements with guidance for use”
(National standard DSTU ISO 37001:2018 (ISO 37001:2016, IDT) (hereinafter referred to as Standard)'.

At the same time, National Anti-corruption Bureau of Ukraine (hereinafter referred to as the National Bu-
reau) became (2019) the first enforcement authority confirmed the compliance of the management system of
the measures against corruption with the requirements of the Standard.

One of the main pillars of the system proper functioning was the effective use of powers in the field of
anti-corruption in the National Bureau by the internal control department, enshrined in Article 27 of the Law of
Ukraine “On the National Anti-Corruption Bureau of Ukraine” (hereinafter - the Law) ? and in the Regulation on
the Internal Control Department of the National Bureau (hereinafter — the Department), approved by the order
of the Director of the National Bureau in November 29, 2019 N2 142 (hereinafter — the Regulation on Depart-
ment)3.

Establishment of a system of monitoring of the lifestyle of an employee of the national anti-corruption bu-
reau of Ukraine as a tool for preventing corruption.

Taking into account the presence of limitations concerning the scope of the scientific research given it is
proposed to focus on the peculiarities of only one of such powers of the Department, namely, on monitoring of
the National Bureau employee’s lifestyle as a tool for corruption prevention recently enshrined in the national
legislation with the adoption of the “corruption laws package”in 2014.

' ACTYISO37001:2018 Cuctemum ynpaBniHHA LWoAo NpoTuaii kopynuii. Bumory Ta HacTaHoBY Wwoao 3actocyBaHHA (1ISO 37001:2016,
IDT): Haka3 Big 18.12.2018 N2 507 Mpo NpuiAHATTA Ta CKacyBaHHA HaLiOHaNIbHMX CTaHAAPTIB, CKaCyBaHHA 3MiHM [0 HaLiOHaNbHOro
ctaHgapty. URL: http://online.budstandart.com/ua/catalog/doc-page.html?id_doc=81667 (nata 3sepHeHHs: 10.07.2020).

2 TMpo HauioHanbHe aHTrKopynuiiHe 6topo YkpaiHu: 3akoH Ykpainu Big 14.10.2014 N 1698-VIl / BepxosHa Paga Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/1698-18 (nata 3BepHeHHs: 10.07.2020)

3 TMonoxeHHa Npo YnpaeniHHA BHYTPILIHbOro KOoHTposnto HauioHanbHoro 6topo: Hakas [upektopa HauioHanbHoro 61opo Big

29.11.2019 N2 142 / OdiuiHmin cant HalioHanbHOro aHTUKopynuinHoro 6opo Ykpaitu. URL: https://nabu.gov.ua/sites/default/

files/page_uploads/02.12/nakaz_uvk.pdf (naTa 3BepHeHHaA: 10.07.2020).
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It is worth noting that the subject of monitoring of employees’ lifestyle has been in the field of scientific in-
terest of both domestic scientists and practitioners many times, in particular O. Dudorova, T. Kolomoets, S. Kush-
nir, S. Lyulka, O. Mykolenko, M. Smuka, M. Khavronyuka and others. Moreover, a significant contribution to the
development of the issue was made by the experts of the UNDP Coordination Team within the Study “Lifestyle
Monitoring: Review of International Practice, Possibility of Implementation in Ukraine™.

Not downplaying the importance of existing scientific achievements in this field, it should be noted that at
present the issues of legal nature, regulation and practical implementation of monitoring of the National Bureau
employee’s lifestyle have been studied insufficiently.

In this regard, the purpose of the research given is to define the concept, content and features of monitor-
ing of the National Bureau employee’s lifestyle as a tool to prevent corruption carried out by the Department.

Studying this category, it is worth noting that there is no its legal definition. This approach of the law-maker
has some drawbacks, as rightly noted by T. Kolomoets and O. Kushnir. Taking into account the “complex nature”
of this terminological structure, it includes such evaluation category as“a lifestyle”>.

In this context, it is worth mentioning the attempt of the National Agency (The procedure for monitoring
the lifestyle of a person authorized to perform state or local government functions, approved by the NACP res-
olution as of 18.05.2017) to consolidate the definition of “a lifestyle” as typical behavior of the declaring subject
or members of his or her family, reflecting their standard of living, including their possession, use or disposal of
property, property rights, monetary assets, etc., in particular the acquisition or use of immovable property, valu-
able movable property, including vehicles, as well as expenses for the purchase of works or services, financial
liabilities ©.

In the relevant literature on the subject, the term“monitoring of the lifestyle” (other names —"lifestyle check”
and “lifestyle audit”) is used internationally in one or both of the following meanings: 1) desk research to verify
the information provided in declarations of property, as well as for the purpose of considering the facts obtained
from open sources, which indicate contradictions in the observed lifestyle, and the declared wealth; 2) on-site
observation (“field research”) in order to establish whether a civil servant or a close person has property and (or)
a lifestyle that contradicts the officially declared wealth 7.

Itis in the first meaning that the studied tool is reflected in domestic legislation. Thus, the structure “mon-
itoring of the lifestyle” and its main features are mentioned in three laws of Ukraine: “On Prevention of Corrup-
tion” (Article 51) &,“On the National Anti-Corruption Bureau of Ukraine” (Article 29),“On the Judicial Organization
and Status of Judges” (Article 59) °. Having some similar legal norms, these regulatory documents define the
algorithm of application of the relevant tool in different ways.

7

According to Paragraph 3, Part 2 Article 27 of the Law, the duty to monitor the National Bureau employees
lifestyle is assigned to the internal control department. When appointed to a position in the National Bureau, a
person is informed about the possibility of monitoring of his or her lifestyle (Paragraph 3, Part 2, Article 13 of the
Law). At the same time, Article 51 of the Law of Ukraine “On Prevention of Corruption” stipulates the powers of
the National Agency for the Prevention of Corruption (hereinafter — the National Agency) to carry out selective
monitoring of the lifestyle of the subjects of declaration. Thus, the range of persons in respect of whom the
National Agency may exercise authority is significantly wider than that in respect of which the Department
conducts its activities.

4 MOHITOPUHT CNOCOBY XNUTTA: OrNAA Mi>KHAaPOAHOT MPaKTUKM i MOXIUBICTb 3aCTOCYyBaHHA B YKpaiHi. Knis : Mporpama po3sutky
OOH B YkpaiHi, 2016. 36 c.

> Konomoeub T., KywHip O. MponopuiiHicTb AK HOPMATUBHO 3aKpinneHnii «dinbTp» BUKOPUCTaHHA Pecypcy MOHITOPUHTY CNOcoby
XKUTTA. AKTyanbHi Npobnemun BiTUM3HAHOI topucnpyaeHuii. 2019. Ne 4. c. 152-157. URL: https://doi.org/10.15421/391933 (pata
3BepHeHHsA: 10.07.2020)

6 HaykoBo-npakTW4HUI KOMeHTap 3akoHy YKpaiHu «[po 3anobiraHHa / 3a 3ar. peg. T.0. KonomoeLb, B.K. Konnakosa. 3anopixxxaA:
BUAaBHMUMM aim «fenbBeTrKa», 2019. 588 c.

7 MOHITOPUHT CNOCOBY XUTTA: OrNAA Mi>KHAPOAHOT MPaKTUKM | MOXIUBICTb 3aCTOCYBaHHA B YKpaiHi. Kuis : Mporpama po3sutky
OOH B YkpaiHi, 2016. 36 c.

8 Mpo 3anobiraHHA Kopynuii: 3akoH YkpaiHu Big 14.10.2014 N2 1700-VIl / BepxosHa Paga YkpaiHu. URL: https://zakon.rada.gov.ua/
laws/show/1700-18 (gaTa 3BepHeHHA: 10.07.2020).

° Tpo cymoycTpiii i cTaTyc cyanis: 3akoH YkpaiHu Big 02.06.2016 Ne 1402-VIIl / BepxosHa Papa YkpaiHu. URL: https://zakon.rada.
gov.ua/laws/show/1402-19 (gata 3BepHeHHsaA: 10.07.2020).

I3 (volume 2) 2020 57



@ Visegrad Journal on Human Rights

58

Moreover, if the internal control department monitors the National Bureau employees’ lifestyle in the man-
ner prescribed by the Director of the National Bureau (Article 29 of the Law), the procedure for selective moni-
toring of lifestyle of a person authorized to perform state or local government functions is established by the Na-
tional Agency (Article 51 of the Law of Ukraine “On Prevention of Corruption”). In this context, it should be noted
that despite the attempts of the National Agency (in November 9, 2016 the project “Procedure for monitoring of
the lifestyle of a person authorized to perform state or local government”'® was presented in the premises of the
National Agency for the first time) the mechanism of selective lifestyle monitoring conduct has not been regu-
lated by legal norms until present. In contrast, the provisions on monitoring of the National Bureau employee’s
lifestyle are stipulated in Section VI “Monitoring the National Bureau employees’ lifestyle” of the Regulation on
the Department.

The possible consequences of such activity are also different. Thus, the establishment of the discrepancy of
the National Bureau employee’s lifestyle to the property and the income of such employee and his or her family
members is the basis for bringing him or her to disciplinary responsibility. At the same time, the establishment
of the discrepancy of the lifestyle of the subject of declaration to the property and income by the National Agen-
cy declared by him or her is the basis for a full examination of his or her declaration. In the event of a discrepancy
in the lifestyle, the National Agency shall provide the subject of declaration with a possibility to submit written
explanation of this fact within ten working days. When the results of the monitoring of the lifestyle reveal signs
of corruption or corruption-related offenses, the National Agency shall inform the specially authorized entities
in the field of corruption counteraction.

The analysis of the grounds for monitoring of the lifestyle by the Department and the National Agency also
allows stating their non-identity.

In Article 51 of the Law of Ukraine “On Prevention of Corruption”the grounds for monitoring by the National
Agency are information received from individuals and legal entities, as well as from the media and other open
sources of information, containing information about the discrepancy of the lifestyle of subjects of declaration
to their property and income.

Taking into account the lack of grounds for the Department to carry out such activity in the Law, we turn
to the Regulations on the Department. According to Paragraph 6.3 of the Regulation on the Department, the
grounds for monitoring the National Bureau employee’s lifestyle, are as follows: receiving of information on the
discrepancy of the National Bureau employee’s standard of living to the property and income of the employee
and his or her family; the results of a psycho-physiological survey using a polygraph; the necessity to monitor
the National Bureau employee’s lifestyle to perform the tasks assigned to the National Bureau; a plan for moni-
toring the National Bureau employees'lifestyle, drawn up taking into account the requirements for information
with limited access.

Regardless of the subject, monitoring of the lifestyle is carried out in compliance with the legislation on
personal data protection and should not involve excessive interference with the right to privacy of a person's
private and family life (Part 2, Article 29 of the Law and Part 3, Article 51 of the Law of Ukraine “On Prevention of
Corruption”).

Thus, it should be stated that “selective monitoring of the lifestyle of a person authorized to perform the
functions of the state or local government”is not identical to “monitoring of the National Bureau employee’s life-
style”. Having such similar elements as purpose and obligation to observe the guarantees of human rights and
freedoms, such activity is different in subject, object (range of persons whose lives can be monitored), grounds,
consequences and procedures.

It is seen that these categories are correlated as general and separate. At the same time, the monitoring of
the employees' lifestyle by the Department does not create obstacles to the exercise of relevant powers by the
National Agency.

In order to establish the property and income of the National Bureau employee and family members, the
Department collects data on persons with whom the National Bureau employee is married, their children, par-
ents of persons under guardianship and care, other persons living together, connected by common life, have

1 Jlionbko C. MOHITOPUHF CMOCcoby XWTTA AK HOPMa aHTMKOPYMUiHOrO 3aKOHOAABCTBA: MaTepiany MiXHapOAHOI HayKoBO-
NpakTUYHOI KoHbepeHLii «CyyacHMIn cTaH NpoTuAil Kopynuii: gocsig Yexii, Ykpainu, Monbuwi, CnoBauumHm» (M. Kni, 9-10 TpaBHsA

2017 poky). Kuis : HauioHanbHa akagemia npokypatypu YkpaiHu, 2017. 68 c.
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mutual rights and responsibilities (except for persons whose mutual rights and responsibilities are not of family
nature), including persons who live together but are not married. In order to establish the total income and
property owned or used, the Department takes measures aimed at establishing data on income at the main
place of work of the National Bureau employee and his of her family members, other sources of income, bank
accounts, real estate benefits, motor vehicles, luxury items owned or used, and other property that requires
significant acquisition or maintenance costs.

One of such measures is the analysis of notifications of the National Bureau employees by representatives
of the Department, sent to the Department to comply with the order of the Director of the National Bureau “On
organizational support of internal control in the National Anti-Corruption Bureau of Ukraine”from 09.08.2017 N2
165-0"". In accordance with the provisions of the order, the National Bureau employees inform the Department
timely, in particular, about: whether the National Bureau employee has enterprises or corporate rights, including
shares of business entities; combination of work in the National Bureau with other types; opening of a foreign
currency account in a non-resident bank by the National Bureau employee and/or by his or her relatives listed in
the Law of Ukraine “On Prevention of Corruption”, as well as a significant change in the property status of the Na-
tional Bureau employee and/or his or her relatives, namely, receiving income, acquisition or alienation of prop-
erty (material, corporate rights), acquisition of financial liabilities, other transactions in the amount exceeding
50 subsistence minimums established for capable to work persons on January 1 of the relevant year; acquisition
of the right to use real estate, as well as vehicles (rent, lease, loan, transfer of a vehicle by power of attorney, as
well as on the basis of other documents that give the user the right to drive and operate the vehicle), owned by
third parties, if such property is in use of the employee for more than thirty days; changes in marital status and
place of residence (registration) of the employee.

Moreover, an essential element of the mechanism for exercising the powers to monitor the National Bureau
employees'lifestyle is the analysis of information on property status contained in information databases of state
bodies, access to which is provided to the National Bureau on the basis of memoranda of cooperation and in-
formation exchange (at present the National Bureau has established cooperation with such administrators as:
State Judicial Administration of Ukraine, State Service of Ukraine for Geodesy, Cartography and Cadastre, State
Migration Service of Ukraine, National Commission on Securities and Stock Market, Ministry of Internal Affairs of
Ukraine, State Border Guard Office of Ukraine, Ministry of Justice of Ukraine, State Tax Service of Ukraine, State
Customs Service of Ukraine).

Based on the results of studying the living standards of the National Bureau employee and establishing the
property and income of this employee and his or her family members, the employee of the Department per-
forms a logical and arithmetic analysis of the data obtained, and according to the results prepares a conclusion
about correspondence of the expenses to the income during certain period of time. After receiving the results
of monitoring of the National Bureau employee’s lifestyle, the employee of the Department compares the data
with the information specified in the declaration of property, income, expenses and liabilities of a financial na-
ture for the relevant period (paragraphs 6.8, 6.9 of the Regulation on the Department).

Moreover, paragraph 6.14 of the Regulations on the Department stipulates that the materials of monitoring
of the employee’s lifestyle may be the basis for an official investigation, operational and investigative activities
and pre-trial investigation.

To summarize the abovementioned, it is worth agreeing with T. Kolomoets and O. Kushnir that the analysis
of the current legislation shows that the law-maker simplified the issue of “monitoring of the lifestyle” in some
way, resulting in “fragmentation” of the regulatory framework for the use of a new tool for Ukraine'.

At the same time, the exercise by the Director of the National Bureau of discretionary powers to determine
the procedure for monitoring the lives of the National Bureau employees allows formulating a definition of such a
preventive mechanism. In this regard, it is suggested that the National Bureau employee’s lifestyle shall be under-
stood as the activity of authorized persons of the Internal Control Department, consisting of collecting data on per-
sons with whom the National Bureau employee is married, their children, parents of persons under guardianship
and care, other persons living together, connected by a common life, have mutual rights and obligations (except

""" Mpo opraHisaLiiHe 3a6e3neyeHHs 3AiICHEHHSA BHYTPILLIHBbOrO KOHTPO0 y HalioHanbHOMY aHTMKopynLiiHOMY 610po YKpaiHu:
Haka3 [Jupektopa HauioHanbHoro 6topo Big 09.08.2017 N2 165-0

12 KonomoeLb T., KywwHip O. MponopuiiiHicTb AK HOPMATUBHO 3aKpinieHunit «dinbTp» BUKOPUCTaHHA PecypCy MOHITOPUHTY CNocoby
XUTTA. AKTyasnbHi Npob6seMun BiTUM3HAHOI toprcnpyaeHuii. 2019. N2 4. c. 152-157. URL: https://doi.org/10.15421/391933 (pata
3BepHeHHA: 10.07.2020).
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for persons whose mutual rights and obligations are not of family nature), including persons who live together, but
are not married; carried out on the basis, within the limits and in the manner prescribed by law by regulatory acts
of the Director of the National Bureau, for the purpose specified in Article 29 of the Law.

4

Summary

The article analyzes the current scientific achievements, as well as the provisions of current legislation in
this area. The peculiarities of the procedure of monitoring the lifestyle of employees of the National Anti-Corrup-
tion Bureau of Ukraine, subjects, grounds, cases and consequences of its implementation, as well as the powers
of employees of the Internal Control Department in this area have been studied.

AHomauis

Y cTaTTi 3p06neHNN aHani3 CyyacHMX HayKOBUX BOPODOOK, a TAKOXK MNOMOMKEHb YUNHHOTO 3aKOHO4ABCTBA Y LIl
chepi. JocnigxeHo 0cobnmnBOCTi NoOpAAKY NPOBeAeHHA MOHITOPUHIY CNOCoBby KUTTA NpauiBHKKIB HauioHanb-
HOrO aHTMKOpynuiiHoro 61opo YKpaiHu, cy6’ekTiB, NigcTaB, BUNAAKIB Ta HACNiAKIB NOro 34iNCHEHHA, a TaKoX
NMOBHOBAXEHHSA NpPaLiBHMKIB YNpaBniHHA BHYTPILLHbOrO KOHTPOSIO Y Uil cdepi.
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'Normative consolidation of the principles of ensuring
the rights and legitimate interests of migrant workers
as a necessary condition for European integration

HopmamueHe 3akpinneHHs1 npuHyunie 3abesneyeHHs npae ma 3akOHHUX
iHmepecie mpydoeux miepanmie sik HeobxiOHa ymoea eepoiHmezpaujii
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Target setting. In the modern world, the economic globalization is a clear manifestation of growing mobility
in the world. The whole world is a global migration system, that consists of the regional migration systems.

Despite Ukraine's long way to the EU, taking into account the thirty years of migration, Ukraine’s presence
in Europe is undeniable. This was brightly reflected when Ukrainian workers came back home due to pandemic
and the hosting countries were interested in having them back to prevent negative economic consequences for
employers.

The discussion of migration issues nowadays in the process of European integration is not so much related
to the need to recognize the rights of migrants, but rather to the contradictory nature of migration itself. Thus,
it contains contradictions between the economic logic of globalization, on the one hand, and the moral values
embodied in human concepts, on the other.

State of the problem research. The problematic issues of migration and its variations were studied in
works on international law by E. Ametso, V. Batiuk, A. Dovhert, L. Lunz, the actual development of this direction
was researched by scientists T. Hnatiuk, Yu. Gumeniuk, V. Captain, I. Maidanik, N. Syrochuk, and other prominent
scientists. Despite the fact that the important aspects of migration are reflected in the writings of scholars, par-
ticular issues of labor migration processes in Ukraine under the conditions of European integration, demand
new research, as new issues arise that require theoretical and practical solutions.

The purpose of the research. Based on the comparison of compliance of the legal regulation of migration
in Ukraine and Europe, to identify the main elements of the problem and the status of regulatory consolidation
of relations of labor migration as a necessary condition of Ukraine’s accession to the EU.

Presentation of main materials. In the process of globalization, contradictory migration trends are inten-
sified. Despite the shortcomings of the migration movements, the demand for migrant workers in developed
countries is rising. Demographic trends and the ageing workforce means that immigration becomes a vital re-
source not only for the demand in the labor market in many developed countries, but a guarantee of their future
economic development and social welfare that are tightly linked with a complex process of migrant workers
integration.

After Ukraine’s independence, one of the achievements of the democratization of public life was the lifting
of restrictions on crossing the state border, ensuring the free movement of citizens.

In the research process, based on the comparison of migration status in Ukraine and Europe, it is possible
to define the main components of labor migration and to trace their origin. For Ukraine, these are close connec-
tions with the problems of polarization and achieving national identity; for Europe, these are the adjustment of
policies in a multicultural environment and rethinking the notion of “freedom”.
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The negative phenomenon of the international community, including Ukraine, is the significant accelera-
tion of population ageing. The aging of the workforce carries a number of threats of labor security and reduces
the overall level of economic security’.

Migration is not the only solution in this situation, but it is definitely a possible way of solving it. Migration
processes are determined by many objective circumstances - specific and national living conditions in some
countries — and subjective factors that are difficult to predict and are very contradictory. Considering migration
as the movement of quantity and quality of the formed communities of individuals between populations, due
to the realization of the rights and freedoms of man and citizen, first of all, it is important to recognize its sig-
nificant impact on the objective conditions to exercise of freedom of will, reproduction of economic relations
between people, and motivation of labor activity. Quantitative and qualitative characteristics of persons in-
volved in migration movements are able to confirm the use of the natural right of the destination or departure
settlements by human potential.

Issues of labor migration in its various manifestations, both for Ukraine and for Europe, represent a complex
of interrelated demographic problems, the result of the two world wars, the consequences of decolonization,
the end of the cold war and the accompanying processes of globalization, global economic crises and democ-
ratization of the society. Global migration mobility of the population and, above all, significant migratory move-
ments of the population abroad, clearly reflect the situation that exists in the state at the national and regional
labor markets and their impact on the demographic situation.

The answers to the problems that accompany globalization (in the field of economic development, labor
market, labor productivity), are greatly connected to the use of migrant workers. Nowadays, labor migration is a
necessary tool to ensure national and regional labor markets have enough employees. Labor migration ensures
quick response to changes in the demand of the labor market, skills, and technological development. For those
countries that face the problem of ageing population, labor migration becomes a resource, which should com-
pensate the lack of manpower and the inflow of young workers, which could increase the dynamism, innovation
and labor mobility.

Migration processes in general have a significant impact on the formation, distribution (redistribution) and
labor utilisation, which in turn depends on the motivation of labor activity as a factor in the occurrence of labor
migration. Consequently, the demand for migrant workers grows in the process of globalization in developed
countries. Growing competition between highly educated workers, increasingly expands the scale of labor mi-
gration of skilled workers. At the same time, a high demand for jobs for unskilled and low-skilled workers. At
the same time, there is a high demand for cheap labor migrants that allows employers to remain competitive
through lower labor costs. From a legal point of view, this phenomenon is considered as discrimination regard-
ing citizenship.

Another part of the problem is the reluctance of the population to menial and unskilled work. In these cir-
cumstances, the shortage of workers was solved and continues to be addressed at the expense of illegal labor
migrants.

In the end, illegal labor migrants, on the one hand, are the source of cheap labor, and, on the other hand,
are not be able to exercise the right for a union to fight for decent working conditions.

Restrictions in freedom of movement, lack of protection of illegal migrants, the difference in wages be-
tween the labor migrant and the indigenous citizen, the lack of control over labor, particularly in sectors such
as agriculture, construction, domestic work, the sex industry and others, where illegal migrants work — all this
provokes the extension of the scope of forced labor, increasing the degree of tension in the society.

One of the important unsolved problems in the field of migration, labor migration to the EU countries, is
the unwillingness of the migrants (and the inability for a number of reasons), to integrate in the host communi-
ty. The seriousness is compounded by the fact that the children and grandchildren of the migrants of the early
postwar waves do not work and, in most cases, live on social assistance. Their parents being economic and polit-
ical migrants, are provided by the Europeans, not only with moral but also financial responsibility for the colonial
past of their countries. In the end, this forms the philosophy of life of the living descendants of migrants, the
dependence on the welfare of the colonial powers, combined with a low level of life and education that cause

! Konomieub O.0. MiHimi3auina 3arpo3 TpygopecypcHiii 6e3neui, 3ymoBneHuX CTapiHHAM pobouyoi cunu. Cepia «CouianbHa

nonitnkar, N¢ 18. URL: Http://www.niss.gov.ua/articles/1899/.
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intolerance towards indigenous people, to new migrants and contribute to the strengthening of extremism on
both sides.

The EU calls the states, including Ukraine, to pay special attention to the situation of foreigners in society
and to adopt a comprehensive immigration policy. In some countries (Western Balkans, Georgia), under the
influence of the requirements of the European Union, interested primarily in strengthening borders and pre-
venting illegal migration, that is, the security aspect of migration policy, these issues are considered as a priority.
However, in addition to migration control, we also mention the use of migration potential for development,
although this trend is not always developed. However, most of the foreign conceptual documents in the field
of migration demonstrates an expanded look at immigration policy. That is, it is treated not only as a system
of visas and borders, but as one of the priorities of the state activity, component of the socio-economic devel-
opment, foreign policy. In Armenia, for example, the text of the concept is divided into two parts, where the
first one refers to the solution of the migration problems using the migration policy in the narrow sense (visas,
borders, etc), and the second one is related to other political sectors (economy, labor, education, health, etc.).?

For example, the action Plan on liberalization of the visa regime for Ukraine adopted on 22 November
2010, states that “the adoption of legislative base in the sphere of migration policy that provides an effective
institutional structure for migration management, rules for entry and stay of foreigners”, and in the long term,
“provision of administrative structures with adequate human resources with an appropriate clear mandate in all
aspects of migration management”3.

Decree of the President as of 30 May 2011 approved the Concept of state migration policy of Ukraine, and
on 12 October 2011 the Action Plan for its implementation?, °. The formal requirement for the action Plan on
visa liberalization with the EU was completed. The approved document was left almost unnoticed by the public
and highly critically perceived. According to experts, the preparation of conceptual documents in the sphere of
migration contributed to the significant strengthening of the capacity of states in the sphere of migration pro-
cesses regulation®. In turn, the draft law “On external labor migration” was developed due to the implementation
of Ukraine’s commitments to the EU, reflected in the action Plan to implement the recommendations of the EU,
proposals to the text of which were discussed during a meeting of the Committee on social policy, employment
and pension provision on 28 October 2015. On 5 November 2015 Ukrainian Parliament adopted as a basis and
in entirety the Law of Ukraine “On external labor migration”, which entered into force on 1 January 2016’.

The General principles embodied in the law, form the basis for government and society, as well as manage-
ment of international labor migration. This conclusion is based on historical experience, which shows that social
peace and cohesion can only be exercised under the condition of the democratic form of government, which, in
turn, establishes responsibility, trust and ability to practically defend the rights through the rule of law.

Protection of the rights of migrant workers and members of their families within the framework of current
international law is based on two principles:

1. Legal equality in employment ensuring proper working conditions for local and migrant workers and
their families.
2. Fundamental human rights that apply to all migrant workers, regardless of status.

The adoption of this law was an important step towards international acceptance of the principles in labor
migration and support of the execution of tasks in the field of labor migration in leading European countries.
Taking into account all recommendations, comments, and amendments, the law defines the legal and orga-
nizational basis of state regulation of external labor migration and social protection of migrant workers and
members of their families.

2 Concept for the policy of state regulation of migration in the Republic of Armenia. Yerevan 2010. URL: http://mirpal.org/files/
files/Migration Concept adopted eng(1).doc.

3 BukoHaHHs MnaHy pin YkpaiHa—€C: rpomafcbKunin MOHITOpWHT. HauioHanbHa 6e3neka i o6opoHa. 2007. N2 2. 52 c.

* TMpo KoHuenuito [epxaBHOi MirpauinHoi nonitukn: yka3 [Mpe3npeHta Ykpainm N° 622/2011 Big 30.05.2011. URL:
http://zakon2.rada.gov.ua/laws/show/622/2011.

> TnaH 3axopis 3 peanizadii KoHuenuii gep»aBHOT MirpauintHoi nonitnkn: posnopagxeHHa KMY N2 1058-p Big 12.10.2011 p. URL:
http://zakon4.rada.gov.ua/laws/show/1058-2011-%D1%80.

¢ Schmelz A. Analysis of migration strategies in selected countries. Berlin, 2012. 44 p. URL: http://www.giz.de/expertise/
downloads/giz2012-en-analysis-migration-strategies.pdf.

7 Tpo 30BHiLWHIO TPy#oBY Mirpauito: 3akoH Ykpainu N2 761. VIII ig 05.11.2015. URL: https://zakon.rada.gov.ua/laws/show/761-19.

I3 (volume 2) 2020 63



@ Visegrad Journal on Human Rights

64

According to the law, the rights of migrant workers, in particular adequate conditions of work, remuner-
ation, rest and social protection, are governed by the laws of the receiving state and international treaties of
Ukraine.

It should be noted that for European countries the main tasks in the sphere of labor migration today is
how to integrate migrants (or at least mitigate ethnic conflict), without violating the principle of tolerance. For
Ukraine, at the state level, such problematic issues are addressed only partially. Tolerance issues in Ukraine are
not as acute as in Europe. Tolerance is a sign of a developed civil society, which may be associated with a high
degree of development and standards.

As the world experience shows, active migration policy that can contribute to the development of the state,
must first of all, be characterized by complexity, that is, the unity of opinion on all migration flows and stages
of the migration process, as well as the inclusion of migration issues in all activities of the state in strategic eco-
nomic planning, the formation of employment policy, educational policy, development of investment programs
on regional and country levels. The actions of the state in the relevant field should be aimed primarily at creat-
ing conditions for the reduction of departure for work abroad; the protection of the rights of citizens working
abroad; providing better opportunities for their employment in foreign countries; encouraging the return of
migrants, maximizing the results of labor migration for development. It should be formed transparently, on
the basis of a broad dialogue, which can ensure public support; to be based on accurate and reliable migration
statistics and research; implemented on the basis of well-coordinated activities of various government agencies,
local authorities, social partners, and non-governmental organizationsg.

Currently, the world community faces migration flows at a time when its political and economic systems
are in crisis. Migration changed the lives of not only individual countries, individual regions, it impacts the soci-
ety in general and political development of relations of European countries and countries that are a barrier to
migrants. Along with the problems of war and aggression, a new issue of the geopolitical scale rose with the
official announcement on 11 March 2020 by the World Health Organization (WHO) the pandemic of coronavirus
COVID-19, which was accompanied by the introduction of complex restrictive (quarantine) measures aimed
at localization of the virus (Italy, France, Germany, Israel, USA, etc.), that will last until complete stabilization
of the health situation. Quarantine measures negatively impacted numerous obligations regarding the imple-
mentation of the right to work, which has led to mass unemployment, the global economic crisis. During the
quarantine and afterward there will be a need to adapt to the new requirements of necessary social distancing.
This process primarily will trigger a new wave of migration of the population, negatively affect the demographic
situation, which, combined with the war foresee quite a catastrophic situation.

Conclusions. The process of globalization raises the question to consider the conditions of integration of
labor migrants while building the environment and society, that would ensure that the standards in the field of
labor migration and the mechanisms for their enforcement are met. There is a need to address socio-cultural
aspects of integration of labor migrants, primarily to support their adaptation and adjust behavior.

However, despite certain steps to implement legislative and institutional reforms in the sphere of migration
policy, this area still requires attention regarding practical application of standards. Declarative norms, princi-
ples and standards governing the behavior towards foreigners require the implementation of effective mecha-
nisms for interdepartmental cooperation.

We can conclude that the analyzed law is largely declarative and does not allow to regulate relations on
protection of constitutional rights of migrant workers.

Vv

Summary

As Ukraine is becoming a country of destination for migrants, and actively enters the process of European
integration, the Ukrainian government is to ensure, in accordance with its international obligations, adequate
protection of the rights of newcomers and provide them with guarantees of equality with citizens. Due to a
number of reasons, including insufficient knowledge of the language and culture, foreigners are too vulnerable
to violation of their rights.

8  Be33y6 |. YkpaiHCcbKe 3apobiTuaHCTBO: cTapi npobnemu Ta HoBi BUKnuKku. URL: http://nbuviap.gov.ua/index.php?option=com_
content&view=article&id=1735:ukrajinske-zarobitchanstvo-stari-problemi-ta-novi-vikliki&catid=8&itemid=350.
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If labor migration is not regulated by the relevant normative and legal acts, we will witness a high risk of
violation of human rights, social tensions, loss of productivity, and opportunities for economic growth and de-
velopment.

AHomauis

Y mipy Toro, Ak YKpaiHa gefani BiguyTHille NepeTBOPIOETbCA Ha KpaiHy MPU3HAYEHHA MIFPaHTIB Ta akTMBHO
BCTYMa€E y npoLec eBpoiHTerpaLii, nepes yKpaiHCbKOK AepKaBoko NOCTa€ 3aBAaHHA 3abe3neuntu BianoBigHO
[0 T MiXKHapoaHUX 3060B'A3aHb HANEXHMI 3aXUCT NPaB HOBONPUOYNNX Ta HagaTy iM rapaHTil PIBHOCTI 3 rpoma-
AAHamMK. Yepes HU3KY MPUYMH, Y TOMY YNCTi HEJOCTaTHE 3HaHHA MOBU Ta KyNbTypMy, iHO3eMLi HaATo Bpa3nuBi 4o
NOpPYLUEHHSA iXHiX Npas..

AKLWo TpyaoBa Mirpadia He pernameHTyBaTUMETbCA Bi4MOBIAHMMM HOPMATUBHO-NPABOBMMM aKTUW, BOHA Ma-
TVMe BUCOKMI PU3MK NOPYLUEHHA MPaB Hapoay, CoLiaNbHOI HAaNPYXeHOCTi, 3HMXEHHA NMPOAYKTUBHOCTI MpaLi,
BTPayaHHi MOXKNMBOCTEN ANA eKOHOMIYHOTO 3pOCTaHHA Ta PO3BUTKY.
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'Legal regulation of drug trafficking
in medical institutions of Ukraine

lMpaeoee peayntoeaHHs1 0bicy Hapkomu4Hux 3acobie
y Meduy4HuXx 3aknadax YKkpaiHu

W vurii Paida
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Knroyosi cnosa:

HAPKOMUYHI 3acobu, 3a1exHicmb 8i0 HAPKOMUYHUX | NCUXOAGKMUBHUX peqyo8UH, Npasosi 0bMeXeHHs, cucmema
30KOHO0ABCMEBd, HOPMAMUBHO-NPABO8i akmu.

AkTyanbHicTb TeMun. OXOpOHa 30POB’Al HaCeNEeHHA € BaX/IMBMM 3aBJaHHAM i YaCTVHOIO AepKaBHOI AiANbHO-
CTi, AIKa nonsrae B 3abe3neyeHHi Aep>KaBHOroO perysnoBaHHaA B Wil cdepi BiAHOCKH. Y chepi 0XopoHM 300poB’A Ha-
CefleHHA fiepaBHe perynioBaHHA Nepefdavyae BCTAHOBMEHHSA 3arafibHMX NPaBWA i NOPAAKY 34iNCHEHHA MeaUYHOT
[iANbHOCTI, 30KpemMa HafaHHA MeAMYHOI AOMOMOrY, BiANOBIAANbHOCTI 32 AOTPUMAHHS LUX NpaBws, Nepeabayae
BMJIMB Aep»aBu Ta ii opraHiB Ha [iaNbHICTb OpraHis i 3aKnagis 0XopoHU 380poB’A. BoHO NOBMHHO 6a3yBaTnCA Ha
NEeriTMMHO BM3HAYeHil cTpaTerii CycnifibHOro pPo3BUTKY, AePXKaBHUX MeQUYHMX NPOorpamax, MeguyHmx ctaHgap-
Tax i MexaHi3Mi 060B’'A3KOBOrO iX BUKOHaHHSA, AeprKaBHOMY KOHTPONi Ta afAMiHICTPaTMBHO-NPaBOBOMY MPUMYCi.
Ockinbkn gepxaBHe perynioBaHHA CYCniibHUX BIGHOCUH 3[iINCHIOETbCA NEPEBaXXHO Yepe3 NPUNHATTA BiANOBIa-
HUX aKTiB 3aKOHOJABCTBA, TO, HA Hally AYMKY, € MiACTaBM iMeHyBaT/ IOro AepXaBHO-NPaBOBMM PeryoBaHHAM.
Mpwn ybomy cnig 3a3HaunTK, WO B apCeHani BNAMBY Ha CyCMifbHi BIAHOCMHN B AepXaBi, KpiM NMpaBOBUX, akKTuB-
HO BMKOPUCTOBYIOTbCA 1 iHLLI 3aCO06M peryntoBaHHA: opraHisaLiliHi, ¢iHaHCOBI, KagpoBi Ta iHWi'. BogHouyac BapTo
nam’aTaTi, WO B CUCTEMi OXOPOHM 3[0POB'A NEBHY POJb BifirpaloTb HAPKOTUYHI 3acobu. Ix 06ir i3 60Ky AepxaBu
UiTKO PerynoeTbcsA HOPMATVBHO-NPaBOBMMYM aKTaMM, LLIO BCTAHOBJIIOE BM3HayYeHi NpaBuia iX BUKOPUCTaHHA.

CraH pocnigkeHHsA. OKpeMi NONOXKeHHA 3a3HaueHol NpobnemaTkm po3pobnanmca BYeHUMY, LLO 3aiMa-
NNCA NMUTAHHAMM MiXKHAPOLHO-NPABOBOTO PeryntoBaHHA 06iry HAPKOTUYHKX 3aco0iB, Takumu AK: O. KyKILMHOBA,
I KywHepoa, C. Mapko, C. Copoka, P. YepHuw. MNutaHHAM BiANOBiAanbHOCTI 33 NOPYLUEHHA 06iry HaApPKOTUYHNX
3acobiB 6yno npucBAYeHO npaui Takmx yueHmx: O. bapaHoBcbKoro, J1. favak-Benuko, M. Jlucku, H. Jlyxeubkor,
[.Ho3gpiHa. MpoTe gocnig»keHHA npaBoBOi NpUpoan, CyTHOCTi Ta HOPMATUBHO-NPaBOBOro 3abe3neyeHHs obiry
HapPKOTMYHKX 3aCO6iB i pONb y LbOMY MEAVYHMX 3aKaAiB MaE GpparMeHTapHNU XapaKTep.

MeTtolo cTaTTi € BU3HAYEHHA CUCTEMU HOPMATUBHO-MPABOBUX aKTiB, O PErYSOTb MUTAHHA 00iry HapKo-
TUYHUX 3aCO6iB Y MeaNYHUX 3aKnafax YKpaiHu.

ABTOpamMu NpoBeAeHO aHasli3 HOPMATUBHO-NPABOBUX aKTiB, WO PErynoTb NMTaHHA 06iry HapKOTUYHUX
3acobiB y MeanyHUX 3aKnagax Ykpaidu. Y pocnigKeHHi BUKOPUCTAaHO 6i6ioceMaHTUYHWIA MeToA As aHani3y Ha-
YKOBOI NiTepaTypu 3 06paHoi npobnemu, MeTos CUCTEMHOTO MiAXoAy i aHani3y 3aCTOCOBYBaHHSA Ha BCix eTanax
Ana GopMyBaHHA Ta PO3B’A3aHHA NPOGIEMU CUCTEMHOIO AOCHIAKEHHS.

1. HapkomuyHa 3anexHicmb: MOHIMmMs ma ocob/1ueocmi NOWUPEHHS.

OpHielo 3 HaMaKTyanbHiLWKMX NPo6iem € 3N0BXMBaHHA HAPKOTUKaMK Ta iX He3aKOoHHWI 0bir. HapkomaHia —
Lie HeraTvBHe collianibHe ABWULLE, 3a AKUM CTOATb TUCAYI 3arybneHnX XNUTTiB i BUMHEHNX 3N0UUNHIB. HapKoTUYHa
cuTyauis B YKpaiHi 3acBiuye 3poCTaHHA CNOXMBaHHA HAPKOTUYHMX 3aCO6iB, CMOCTEPIraeTbCA «OMOJIOAPKEHHA»

' TnapyH 3.C. KoHuenTyanbHi 3acagn Aep)kaBHO-MPaBOBOroO PerynioBaHHA BiAHOCUH y cdepi OXOPOHM 3A0POB'A HaCeNeHHs.
MegawnyuHe npaBo YKpaiHu: Npobiiemun CTaHOBNEHHS Ta PO3BUTKY : MaTepianu | Bceykp. HayK.-mpakKT. KoHd. 19-20 kBiTHA. J1bBiB, 2007.

C.73.
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XBOPWX i3 Pi3HNMYK po3nagamm BHACNIAOK BXKUBAHHA HAPKOTUYHMX PeYyoBUH2. B ocTaHHi gecATuniTTa ocobnmso
rocTpo nocTasna npobsema agaNKTUBHOI MOBEAIHKW MOJOAI, MOB'I3aHOT 3 BXXMBaHHAM Pi3HOMaHITHUX NCUX0aK-
TUBHUWX PEYOBVH, O AOXOAUTb A0 CTafil NCUXiYHOT Ta $i3MUHOI 3aneXKHOCTI Big HUX.

3anexHicTb Big MAP Hanexutb 4o 3axBoploBaHb CKNagHOro GioncmxocouiasibHOro Noxog»keHHan>. Beaxa-
€TbCA, WO BiporiaHicTb $opMyBaHHA Po3nafiB HapKonoriyHoro Npodinto NpeacTaBieHa ABOMa KOMMOHEHTaMU:
PU3NKOM «rnovaTh» BxmBaTU MAP i pr3aMKom «CcTaTu» 3anexHum Bi HMX . Bigomo, Lo BKMBAaHHA HAPKOTHUKIB €
OLHVM i3 rONIOBHUX GaKTOPIB MOTipLIEHHSA CTaHy NCUXiYHOro 300poB’Aa. CyKyrnHa YacTKa po3nagis, Wo cnpuymHe-
Hi BXnBaHHAM AP, cTaHOBMTb 65% yCix HOBMX BUNAAKIB PO3BUTKY NMCMXOMATONOrII, 3apeECTPOBaHMX B YKpaiHi B
2014 poui, 30Kkpema 46% npunagac Ha rocTpi i 18% Ha XpOHiUHi NcKxiuHi po3nagwn°’.

YuncneHHi Haykosi nybnikauii cBiguaTb NPO 3HaUHe NOLWMPEHHSA B HaLWil KpaiHi 3aneXKHOCTI Bif HAPKOTUYHYIX Ta
iHLUMX NCUX0aKTUBHMX pPeyoBUMHS. [Mpur LbOMY KiflbKiCTb CMOXMBAYIB HAPKOTUKIB cepen HaceneHHaA B 10 pasis nepe-
BUILLYE KiflbKiCTb XBOPUWX Ha BiAMNOBIAHI po3naaw, LWo nepebyBatoTb Ha 06Ky B HAPKOMOMYHUX AncnaHcepax. Hanpu-
Knag, 3a gaHumm HaudioHanbHoro 3BiTy 3a 2017 pik WOA0 HapKOTUYHOI cuTyauii B YKpaiHi, y 2016 poui B CTPyKTYpi
3aXBOPIOBAHOCTI Ha PO3nan NCUXIKX Ta NOBEAIHKN Yepe3 BXMBaHHA MCUX0AKTUBHMX pevyoBuH ([TAP) nokasHuKM
AVCMAaHCePHOI rpynun HarnAay cTaHoBmM 28,8%. Y Wi rpyni YacTka po3nadis NCuXikiv Ta NOBERIHKN Yepes BXMBaHHA
HapKoTU4HUKX MMAP (HapkomaHii) ctaHoBuna 11,2%, abo 8,73 Ha 100 TrcsaY HaceneHHA. Ha NokasHUKM iHWNX (Kpim
ankorono, HapkoTnuHMx) MAP (TokcukomaHii) npunagano nuwe 0,31%, abo 0,24 Ha 100 TMcAY HaceneHHsA. focTpa
iHTOKCMKaLlist Ta po3/1aam NCKXiKK 3i WKIANMBUMM HacNiAKaMmM Yepes BXKMBAHHS HAPKOTUYHUX PEYOBUH — 6,64%, abo
12,78 Ha 100 T!cAY HaceneHHs, a rocTpa iHTOKCKKaLiA Ta po3/1aan NCUXIKK 3 WKIAIMBUMI HACiAKaMK Yepes YK1BaH-
HS1 IHLWWX (KpiM ankoroso, HapKoTUUHMX) MAP — 9,9%, abo 19,08 Ha 100 TrcsY HaceneHHs'.

3aneXHiCTb Bil HAPKOTMYHMX Ta IHWKX NCUXOAKTMBHMX PEYOBMH 3a TeMMaMy 3POCTaHHA 3aXBOPIOBAHO-
CTi, NOWMPEHOCTI, MEAUYHUMM A COLiaIbHMMIM HAaCNiAKaMM € NOTYXHUM YMHHMKOM COLianibHOI fe3opraHisauii
i CTAaHOBUTb CepO3HY 3arpo3y AMA NoJasblIOro PO3BUTKY HALIOro CycnifibCTBa. 30Kpema, BUCOKa CMePTHICTb
cepef UbOro KOHTUHIeHTY XBOPUX 3yMOB/ieHa nepefo3yBaHHAM [TAP, unmano HelwacHUX BUNaaKiB TpanifeTbCa
y CTaHi HAPKOTUYHOTrO CN'AHIHHAS. HapKoMaHii MOXyTb NOLWMPOBaTUCA AK enigemii, ypaxkatoun LWNMPOKi BEPCTBM
HaceneHHs, a 0CobWu, 3anexHi Bif HAPKOTUYHMX Ta iHWKX MNCUXOAKTUBHUX PEYOBWH, HaleXaTb JO KPUMIHOTeH-
HOI rpynu, Lo NOB’A3aHO 3i 3MiHaMM iXHbOT 0COBUCTOCTI 1 BTPATOK MOpPaNbHO-eTUYHMX AKOCTel. [Mpobnema
rno6anbHOro NOLMPEHHA HAPKO3aNEXHOCTI € OAHIEI0 3 HANTOCTPILWNX Y CMCTeMi 3abe3neyeHHA HaLioHanbHOT
6e3neKkun Hawoi fepxaBu. ToMy NpodinakTMKa HapKOTUUYHOI 3aNEXHOCTI HaNeXnTb 40 HanbiNbL NPiopUTETHUX
couianbHUX Npob6nem i Ha ii BUpiLIEeHHA MaloTb OYTY CNPAMOBaHI CKOOPAMHOBAHI 3yCUIINA fep»KaBHMX OPraHiB,
MEANYHMX YCTaHOB, CUTOBUX CTPYKTYP, FPOMALACbKMX OpraHisaLii TOWo, Lo AAE 3MOTY 3anobirti TAXKUM Ha-
cnigKam s KOXHOT JI0AVHM | CycninbCcTBa 3aranom’.

2. [pasoee peayntoeaHHs 0bicy Hapkomu4Hux 3acobie e YkpaiHi

36inblueHHA 36yTy HapKOTWKIB i 3pOCTaHHA MOMUTY Ha HWX 3YMOBWIO aKTMBi3auilo CMifbHOTW LWOAO
KOHTPOJIO Haj HapkoTuKamu. [paBoBe perynioBaHHA Li€i Npobnemn CTBOPKE YyMOBM AN HOPMAJSIbHOMO

2 Yemepuc H.M. Mepuko-couianbHi acnekTn npob6sieMn BXKMBAHHS MCUXO0AKTMBHUX PEYOBVH Monogalo (ornag HayKoBoi
nitepatypwu). YKpaiHa. 3gopoBs’a Hauii. 2017. Bun. 3(44). C. 285-291.

3 Xob63ein MK, KonakoBa O.M., 3iHueHKo O.M. lMcuxiuHi Ta noBefiHKOBI po3nan BHACNIAOK BXXMBAHHA afIKOrosio Ta iHWWMX
MCUX0aKTUBHMX PeYoBUH B YKpaiHi. CTaH HapKOMOriYHOi OMOMOrY HaceneHHo YKpaiHu: iHpopmaLiniHo-aHaniTMYH1iA ornag 3a
1990-2010 pp. Knis-Xapkis : Mneaga, 2011. 138 c.

4 Mapko3zoBsa JI.M., JliHcbkuia 1.B., BapaHeHko O.B. AHani3 AvHamikn NOLWMPEHOCTi Ta 3aXBOPIOBAHOCTI Ha PO3nafn NCUXIKK i
noBeAiHKN BHACIAOK YXXMBAHHA NCUXO0AaKTUBHUX Pe4OoBUH B YKpaiHi 3a nepiof 1990-2014 pp. [NcuxiaTpin, HeBponoria Ta MmegnyHa
ncuxonoria. 2017.T. 4. Bun. 1(7). C. 52-58.

> Mapko3oBa JI.M. Mpobnema 3anexHOCTi Bif ankorosnio Ta iHWKX NCUXOAKTUBHUX PEYOBUWH. 300poB’'a YKpaiHu. TemaTuyHmi
Homep «HeBponoria, Mcuxiatpis, Ncnxotepania». 2016. Bun. 1(36). C. 54-55.

¢ BonowwuH M.B., JliHcbknia 1.B., Minko O.l., Camonnosa O.C., JliHcbka K.l. MonynAuinHo-reHeTMYHMI aHanis GopmMyBaHHsA CTaHiB
3aNeXHOCTi Ta OLiHKa MOXNMBOCTEN NPOTUAIT IXHbOMY MOLIMPEHHI. YKPaiHCbKMI BiCHUK ncuxoHeBponorii. 2013. T. 21. Bun. 4.
C.5-11.

7 HauioHanbHwui1 3BiT 32 2017 piK LOAO HAPKOTUYHOI cMTYaLii B YKpaiHi (3a gaHnmm 2016 poky). MornmbneHnii ornsag HapkocuTyawii
B YKpaiHi ana €BponencbKoro MOHITOPMHIOBOroO LIeHTPY 3 HAPKOTUKIB Ta HAPKOTMYHOT 3anexHocTi. Knis, 2017. 175 c.

& CociHl.K. YyeB 10.0., ToHuaposa O.10. CHApOM BiAMiHM B CyYacHiil HAPKONOTil: iHTerpaLisa TepaneBTUYHMX NiAX0AiB i napagurma
HayKOBMX AOC/IAXKeHb Ta iIHHOBAaLl ANAAKTUKI. YKPaiHCbKUI BiCHNK ncnxoHesponorii. 2017. T. 25. Bun. 1 (90). C. 192.

° TabauHikos C.l., BieBcbkuin A.M., XKpaHosa M.IM. KniHiuHi 0cobnrMBOCTI Ta NPOBiAHI YNHHUKYM BXXMUBaAHHSA NMCUX0AKTUBHYIX PEYOBHH
y AiTel Ta NigniTkiB y CBiTNi pO3p0o6KMN KOMMIEKCHOT 6araTopiBHEBOT CMCTEMU OTO MEAUKO-COLianbHOT Kopensuii Ta npodinakTuku.
YKpaiHCbKUiA XypHan KniHiyHoi Ta nabopatopHoi MeauumHn. 2012. Bun. 7 (1). C. 4-11.
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iCHyBaHHA NPaBOBOI AeprkaBy i CNpuAe NpoTUgii He3akoHHOMY 06iry HapKOTUYHKMX 3aco6iB'. Ha cboropHi ue €
CYTTEBUM LA PETYNOBaHHA 06iry HApPKOTMYHMX 3aCO6iB y MeMYHMUX 3aKNagax.

MpaBoBe perynioBaHHA 3a06e3MeuyeTbCs 3a JOMNOMOrolo CneLiasibHO CTBOPEHONO AEPXKABOI MexaHi3my. [o-
NOBHUMM CKNafHMKaMU LibOrO MeXaHi3my €: a) HopMuM NpaBga, 3adikcoBaHi B 3aKOHaxX Ta iHLWMX NPaBOBMX aKTax,
AKNMM BM3HAYAETbCA MOAENb MOXINBOI Ta HEOOXiZHOI NoBefiHKN Cy6'eKTIB CyCninbHUX BIAHOCWH (HOpMM NpaBa —
OCHOBa MeXaHi3My MPaBOBOro perysntoBaHHs); 6) GakTn IPUANYHI, TOGTO KOHKPETHI XKUTTEBI 06CTaBUHN, 3 AKMU
NoB'si3aHi BUHVKHEHHS, 3MiHa Y/ MPUNUHEHHSA NPaBOBMX BiAHOCKH; B) BflaCHE NPaBOBi BIAHOCUHY, TOOTO CYCMiNbHI
BiJHOCKHK, onocepeAKOBaHi HOPMamy NPaBa; ) aKTY peanisauii npas Ta 060B'A3KIB Cy6'eKTIB CyCniNbHMX BigHO-
CUH, TOOTO il X cy6’eKTIB y MeXKax NpUNUCiB BiAMNOBIZHUX MPAaBOBKX HOPM; I') NPaBOBi CAHKLT LLOAO NOPYLIHUKIB
HopMm npaBa'','. MNpur LbOMY OCHOBY MeXaHi3My NPaBOBOrO PerynioBaHHA CTAaHOBATb HOPMM NPaBa, 3adikcoBaHi B
3aKOHax Ta iHWMX HOPMATUBHO-NPABOBUX aKTaX, AKUMW BU3HAYAETbCA MOAENb MOXKJIMBOI Ta HEOOXiAHOI MoBeiH-
K1 Cy6’eKTiB CyCninbHNX BiAHOCKH. TOOGTO NpaBoBe perynioBaHHA Hacamnepes ynopaaKoBYE CyCnifibHi BiGHOCUHU
3a OMOMOrOK HOPMATUBHO-MPABOBUX aKTIB, PO3PAaX0OBaHUX Ha ix 6araTopa3oBe 3aCTOCYBaHHA 3a HAaABHOCTI Me-
penbayeHnx HUMK 06CTaBIH, TOBTO MAETbCA NPO 06’EKTUBHE NPaBO (CUCTEeMY 3aKoHOAaBCTBa)'%. BapTo B3ATM A0
yBaru, Lo perynoBaHHA 06iry HapKOTUYHUX 3acO6iB PEryntoeTbCA Ha 3aKoHOAABYOMY pPiBHi. OfHaK BapTO B3ATK
[0 YBaru, WO perynioBaHHA LMX BiAHOCKH 3[iNCHIOETbCA Ha HaLiOHaNbHOMY Ta Mi>KHapOAHOMY PiBHAX. 3yNUH1MO-
CA XX Ha HOPMaTUBHO-MPABOBOMY PeryntoBaHHi 06iry HAPKOTUYHKX 3aC06iB Ha HaLLiOHaSIbHOMY PiBHi.

JocnigKyoum nUTaHHA CMCTEMIU HOPMATVBHO-NPABOBOrO PerynioBaHHA 06iry HApPKOTUYHUX 3acobiB y Me-
OVYHVIX 3aKnagax YKpaiHu, Hacamnepep Tpeba 3BepHyTHM yBary Ha KoHCTUTYUi0 YKpaiHu, Aka cTaTTeto 49 Br3Ha-
yae: «<KoXkeH Ma€ NpaBoO Ha OXOPOHY 3[0POB’A, MeNYHY JOMNOMOry Ta MefiyHe CTpaxyBaHHA». OXxOpoHa 340-
poB’a 3abe3neuyeTbca fepKaBHUM GiHaHCYBaHHAM BiANOBIAHMX COLiaIbHO-€KOHOMIUYHMX, MeAUKO-CaHITapHNX
i 03g0pOBYO-NPOGINAKTUYHUX NporpaM. [lepaBa CTBOPIOE YMOBU AnA epeKTUBHOMO N AOCTYMHOrO ANA BCiX
rpomagaH MeMYHOro obC/yroByBaHHA. Y AepXaBHUX | KOMyHaNbHMX 3aKalax OXOPOHW 340POB’'A MefnyHa
Aornomora HafaeTbca 6e30nnaTHO; HafABHA Mepea Takmx 3aknagis He Moxe OyTu ckopoueHa. [lepxaBa cnpuse
PO3BUTKOBI NiKyBaNbHNX 3aKNagiB yCix Gpopm BRacHOCTI»'.

Ha HauioHanbHOMYy piBHi MMWTaHHA CTOCOBHO HAapPKOTUYHKX 3acO6iB BperynboBaHi, 30Kpema, Ha 3aKOHO-
[aBYOMYy piBHi. Hanpuknag, 3akoH YKpaiHu «[po HapKOTUYHI 3aco6u, NCUXOTPOMHI PEYOBUHU | MpeKypcopu»
BM3HAYa€ NPaBOBi Ta OpraHi3aLiHi 3acagn gepxaBHOI NONITUKN WOoAo obiry B YKpaiHi HApKOTMYHMX 3acobiB,
NCUXOTPOMHUX PEYOBMH | NPEKYPCOPIB, BCTAHOBMIOE MOPAAOK AepKaBHOMO KOHTPOJI0, MOBHOBAXKEHHA OpraHiB
BVMIKOHABYOI BNaan, Npaea Ta 060B'A3KM $i3NUHIX i lopuanYHUX 0Cib y chepi 06iry HapKoTUYHMX 3acobiB, Ncu-
XOTPOMHUX PEUOBVH i NpeKypcopis’®.

3akKoH YKpaiHu «[po 3axoau npotugii He3akoHHOMY 06iry HapKOTUYHKX 3aC06iB, MCUXOTPOMHUX PEYOBMH i
NPeKypCopiB Ta 3/I0BXKMBAHHIO HAMU» BU3HAYa€ CMCTEMY 3ax0fiB B YKpaiHi, CNPAMOBaHUX NPOTU HE3aKOHHOrO
06iry HapKOTMYHMX 3aC06iB, MCUXOTPOMHUX PEYOBMH | NPEKYPCOPIB i 3MOBXMBAHHA HMMU, @ TAKOX BU3HAYaE
npaga i 060B'A3KN LPUANYHNX OCI0 | rPOMafsAH Y 3B'A3KY i3 3aCTOCYBaHHAM LibOro 3aKoHY'S,

BonHouac BapTo B3ATU O yBarW, wWo 3akoHamu YKpaiHu «[po npokypaTypy»', «[po HauioHanbHy
noniuito»'®, «Mpo Cnyx6y 6e3nekun YKpaiHm»' UiTKo BU3HaYaloTbCA 3aBAAHHA LMX OPraHiB, AKi CTOCYI0TbCA He3a-
KOHHOI0 06iry HapKOTUYHMX 3aCO06iB.

10 Copoka C.0., Mapko C.I. MpoTugia He3akoHHOMY 06iry HapKOTMUYHKX 3aC06iB: MiXKHapPOAHO-MPABOBUIA aCMeKT. HayKoBUiA BICHUK
JIbBIBCbKOrO ep»kaBHOro yHiBepcUTeTy BHYTpILLHiX cnipaB. Cepisa topugnyHa. 2018. Bun. 3. C. 241-251.

" lOpuanyHa eHumknonegia : B 6 . T. 5: -C / pegkon.: 10.C. lemwyyeHko (ronosa) Ta iH. KniB : YkpaiHcbka eHumknonegis, 2003.
736 .

12 JlasapeB B.B. Cuctema 3akoHoAaBCTBa MPO rpoMagaHCTBO YKpaiHu. Mpaeo i 6e3neka. 2010. Bun. 2 (34). C. 11-15.

3 CypxuHcbknin M.l KoHCTuTyLiiHO-NpaBoBe perynioBaHHA rpoMagAaHcTBa YKpaiHu. [epxasa i npaso. 2007. Bun. 3 (37).
C. 189-195.

' KoHcTuTyuia YkpaiHu Big 28 uepBHa 1996 p. URL: https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80.

> TIpo HapKOTUYHI 3acobu, MCMXOTPOMHI pevyoBMHU i npekypcopu : 3akoH YkpaiHu. URL: https://zakon.rada.gov.ua/laws/
show/60/95-%D0%B2%D1%80 (gata 3sepHeHHA: 30.01.2020).

¢ Tlpo 3axoau NpoTMAil He3aKOHHOMY 06iry HapKOTUYHKX 3ac06iB, MCUXOTPOMHMX PEYOBVH i MPEKYPCOPIB Ta 3/I0BXMBAHHIO
HUMM : 3aKoH YKpaiHu. https://zakon.rada.gov.ua/laws/show/62/95-%D0%B2%D1%80 (aata 3BepHeHHaA: 30.01.2020).

7 Tpo npokypaTtypy : 3akoH YkpaiHu. URL: https://zakon.rada.gov.ua/laws/show/1697-18 (gaTa 3BepHeHHs: 30.01.2020).
'® Tpo HauioHanbHy noniuito : 3akoH Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/580-19 (gaTa 3BepHeHHsA: 30.01.2020).
Y Mpo Cnyxby 6e3nekn YkpaiHu : 3akoH YkpaiHu. URL: https://zakon.rada.gov.ua/laws/show/2229-12 (pata 3BepHeHHs:

30.01.2020).
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Legal regulation of drug trafficking in medical institutions of Ukraine ‘§

[JeTanbHilwe o6ir HAPKOTMYHKX 3aCO6iB y MeaMYHUX 3aKaflax PerynoTbcA Nig3akoHHVMM HOPMaTKB-
HO-NPaBOBMMM akTamu. [1o HMX MOXHa BigHecTun «[lonoxeHHA nNpo [JepxaBHy cnyx0y YKpaiHu 3 nikapCbKux
3acobiB Ta KOHTPOJIO 3a HaPKOTMKaMW», AKUIA BU3HAYaE, Wo [lepkaBHa cnyxx6a YKpaiHu 3 nikapcbKux 3acobis
i KOHTPONIO 3a HapKoTMKaMK (Jepxnikcnyx6a) € LeHTpanbHMM OPraHOM BUKOHABYOT BNaau, AiANbHICTb AKOroO
CNPAMOBYETbCA | KOOpAMHYeTbCA KabiHeTom MiHicTpiB YkpaiHu uepe3 MiHicTpa 0XopoH/ 300pOoB's, AKUIA peani-
3y€ feprkaBHY NoMiTUKY y chepax KOHTPOIO AKOCTI Ta 6e3neku nikapcbkux 3acobis, 30Kpema MefnyHUX iMyHO-
6ionoriyHnx npenapartis, MeANYHOI TEXHIKM | BUPOHIB MeANYHOro Npr3HaYeHHs, Ta 06iry HapKOTUYHMX 3acobiB,
NCUXOTPOMHUX PEYOBVH i NPEKypPCopiB, NpPoTUii ix He3akoHHOMY 06iry?.

OcHoBHUMY 3aBAaHHAMM [epxnikcny»kou € Taki: peanizauia aepaBHOT NOMITUKN Y chepax KOHTPOSIO AKO-
CTi Ta 6e3neKkn NikapcbKux 3acobiB, MEANYHNX BUPOGIB Ta 06iry HapKOTUYHMUX 3aCO6iB, NMCUXOTPOMHUX PEYOBUH i
npeKypcopiB, NPOTUAII iX He3aKOHHOMY 006iry, a TaKOXX BHeCeHHA MiHICTPOBI OXOPOHM 300POB’A MPOMNO3ULil WoAo
bopmMyBaHHA AeprKaBHOI NOMITUKM B 3a3HaUYeHUX cdepax; NiLeH3yBaHHA rocnofapCcbKoi AiaIbHOCTI 3 BUPOOHU-
LTBa NiKapCbKmx 3acobiB, iMNOPTY NikapCbKnx 3acobiB (KPiM aKTUBHIKX papMaLieBTUYHUX iHFPeAIEHTIB), ONTOBOI Ta
po3api6bHOI TopriBAi NikapcbKuUmm 3acobamu, 06iry HAPKOTUYHIX 3aC06iB, MCUXOTPOMHNX PEYOBUH i MPEKYPCOPIB;
TeXHIYHe perynioBaHHA y BU3HaueHux chepax; 34iiCHEHHA AepXKaBHOrO PeryioBaHHsA i KOHTPONIO Y cdepax obiry
HaPKOTUYHKX 3aCO6iB, MCMXOTPOMHUX PEUYOBMH | MPEKYPCOPIB Ta NPOTUAIT iX HE3aKOHHOMY 06iry?'.

MocTaHoBa «[onoxeHHA Npo MiHICTeEpCTBO OXOPOHW 340POB'A YKpaiHM»?? 3a3Hauae, Wwo MiHictepcTBo
OXOPOHY 300poB’A YKpaiHu 3abe3neuye dopmyBaHHA Ta peanisaLilo gepaBHOI NOAITUKM y chepi CTBOPEHHS,
BMPOOHMLITBA, KOHTPOJIIO AKOCTI Ta peanisauii NikapcbKnx 3acobiB, MegnyHUX iMyHOb6IONOrivYHMX Npenapartis i
MeANYHUX BUPO6IB y cdhepi 06iry HAPKOTUUYHUX 3aCO6iB, MCUXOTPOMHUX PEYOBUH, IXHIX aHANOTIB i NPeKypCcopiB,
npoTtuaii ix He3akoHHOMY 06iry, a TakoXk 3abe3neuye popmyBaHHA AepKaBHOI NONITUKN Y cdepi caHiTapHOro Ta
enigemiyHoro 6narononyyysa HaceneHHs.

«CTparTeria gepaBHOI NOJITUKN WOAO HAPKOTUKIB Ha nepiog Ao 2020 poKy» BU3HAYaE CYTHICTb i CyyacHi
HanpPsaMK Aep>KaBHOI NOMITUKM LLOAO HAPKOTUKIB, Lo GOPMYETbCA Ha 3acafiax iIHTerpoBaHoro i 36anaHcoBaHOro
niaxoAy A0 3MeHLIEeHHA 06CAry NPOonoHyBaHHA HAPKOTHUKIB, Lo NepebyBatoTb Y HE3aKOHHOMY 00iry, Ta 3HUKEH-
HA MONUTY Ha HUX, NOAOMAHHA HAPKOMaHIT AK Hebe3neyHoro couianbHOro ABMLLA%,

Crparterisi BU3HaYa€ 3 ypaxyBaHHAM peanibHOro CTaHy CycrninbHUX BiGHOCWH i MiXHAapOAHUX 3000B'A3aHb
YKpaiHM YUMHHMKM GOpMYBaHHA Ta peani3auii HapPKOMOMITUKN.

MeToto Crparterii € 3abe3neueHHA po3B’A3aHHA NPobIeMn HAPKOTUKIB Y CYCMiNbCTBI B iHTepecax NoanHY,
HafinHOrO 3aXMCTy FPOMAZCbKOro 310POB’'A | 6e3neKy AepKaBu Bif 3arpo3n NoLWMpeHHA HapKOMaHii Ta HapKo3-
JNIOYNHHOCTI.

CTpaTerieto BU3HaYaloTbCA HAaNPAMU i MeXaHi3MM CKOPOYEHHA He3aKOHHOI NPONo3uLii HAPKOTUKIB Ta No-
MUTY Ha HUX, JOCATHEHHA BanaHCy B HaPKOMOJITULi AepPXKaBU MiX KapasibHUMY 3aX04aMM LWOAO HE3aKOHHOTO
006iry HapKoTMKiB i 3ab6e3neyeHHAM iX JOCTYMHOCTI B MeAUYHUX Liinsax>,

MocTaHoBoto KabiHeTy MiHicTpis YkpaiHu «[1po 3aTBepakeHHsA nepeniky HapKOTUYHMX 3ac0o6iB, NCMXOTpOon-
HUX PEYOBUH | NPeKYpPCopiB»? 3aTBEPAKEHO Nepenik HAPKOTUYHUX 3aCO6iB, MCUXOTPOMHUX PEUYOBUH i MpeKyp-
CopiB 3a KpuTepieM Hebe3NeUYHOCTi.

TakoX perynoBaHHA 06iry HapKOTUYHUX 3ac06iB 3[iNCHI0ETbCA «[lopsAAKOM NPOBafXKEHHA HiANbHO-
CTi, NOB’A3aHOI 3 06iroM HapKOTUYHMX 3acobiB, MCMXOTPOMHMX PEYOBUH i MPEKYPCOPIB, Ta KOHTPONIO 3a iX

2 Tpo 3aTBepAXeHH:A MNonoxeHHs Npo [lepxkaBHy ciyx0y YKpaiHu 3 likapCbKUX 3aco6iB Ta KOHTPOSIO 3a HapKoTrKamu : [MocTaHoBa
KabiHety MiHicTpiB YkpaiHu. URL: https://zakon.rada.gov.ua/laws/show/647-2015-%D0%BF (gata 3BepHeHHs: 30.01.2020).

21 Tpo 3aTBepAXeHH:A MNonoxeHHs Npo [lepxkaBHy ciy0y YKpaiHu 3 NikapCbKUx 3aco6iB Ta KOHTPOSIIO 3a HapKoTrKamu : MocTaHoBa
KabiHeTy MinicTpiB Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/647-2015-%D0%BF (gata 3sepHeHHsA: 30.01.2020).

2 Tpo 3aTBepmKeHHA MonoxeHHA Npo MiHicTepcTBO OXOpPOHM 3a0poB’A YKpaiHu : MoctaHoBa KabiHeTy MiHicTpiB YkpaiHu.
URL: https://zakon.rada.gov.ua/laws/show/267-2015-%D0%BF (gata 3sepHeHHsA: 30.01.2020).

2 Tpo cxBaneHHs Ctparterii ep»aBHOI MONITMKM WOAO HAaPKOTUKIB Ha nepiof Ao 2020 poky : Po3nopagxeHHs KabiHeTy MiHicTpis
Ykpainn. URL: https://zakon.rada.gov.ua/laws/show/735-2013-%D1%80 (nata 3BepHeHHs: 30.01.2020).

2 Tpo cxBaneHHs Ctparterii gep»aBHOI NONITMKM WOAO HAPKOTUKIB Ha nepiod Ao 2020 poky : Po3nopagxeHHs KabiHeTy MiHicTpis
Ykpainn. URL: https://zakon.rada.gov.ua/laws/show/735-2013-%D1%80 (nata 3BepHeHHs: 30.01.2020).

% Tlpo 3aTBepmKeHHA nepeniky HapKOTUYHUX 3aco6iB, NCMXOTPOMHKX PEUYOBUH i NpeKypcopis : MoctaHoBa KabiHeTy MiHicTpis
Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/770-2000-%D0%BF (nata 3sepHeHHs: 30.01.2020).

I3 (volume 2) 2020 69



@ Visegrad Journal on Human Rights

70

obirom»?. Lleir Mopagok BM3Havae npoueaypy NpoBadKeHHsA Cy6’'€eKTaMy rocnofapoBaHHA — OPUANYHUMNA
ocobamu HezanexHo Big GopmMy BNAaCHOCTI AisNbHOCTI, NOB'A3aHOT 3 KYNbTMBYBAHHAM POC/INH, PO3p0obneH-
HAM, BUPOOHMLITBOM, BUFOTOBJIEHHAM, 36epiraHHAM, NepeBe3eHHsAM, NepecunaHHaM, NpUaOGaHHAM, peanisa-
uieto (Bignyckom), BBE3eHHAM Ha TepuUTOpIto YKpaiHW, BUBE3EHHAM 3 ii TepuUTOpil, TPaH3MTOM Yepes TepuTopito
YKpaiHu1, BUKOPUCTAHHAM, 3HALEHHAM HapPKOTMYHMX 3aC06iB, NCUXOTPOMHMX PEYOBUH i MPEKYPCOPIB, BKIIIO-
YyeHUX [o nepeniky, 3aTeepaxeHoro MoctaHoBoto KabiHeTy MiHicTpiB YkpaiHu Big 6 TpasHA 2000 p. N2 770, Ta
KOHTPOJI0 3a ix 06irom?.

«lNopagok 36epiraHHA HAPKOTUYHKX 3ac0biB, MCUXOTPOMHUX PEYOBUH i MPEKYPCOPIB, BUNYYEHUX i3 He3a-
KOHHOTO 06iry», BU3Haya€ ymoBY 30epiraHHA Ta npouenypy BefileHHA 061Ky HapKOTUYHMX 3acobiB, NCUXOTPON-
HUX PEYOBWH i MPEKYPCOPIB, WO BKOYEHI O Nepeniky HapKOTUYHMX 3aco6iB, MCUXOTPOMHUX PEUYOBUH i Npe-
KYpCOpiB, BUNYUYEHUX i3 HE3aKOHHOTO 06iry opraHamu HauioHanbHoi noniuii, CBY i Jepxmutcnyxo6m?.

«IHCTPYKLUiA Npo NoOpAJOK BUABMEHHA Ta NOCTAHOBKM Ha 0611iK 0Cib, AKi HE3aKOHHO BXMBalOTb HAPKOTUYHI
3acobu abo MCUXOTPONHI PeyoBUNHK»?® BU3HAUYAE NOPALOK BUABNEHHSA Ta MOCTAHOBKM Ha 06K ocib, ki He3a-
KOHHO BXMBalTb HAPKOTUYHI 3aCO61 abO NCUXOTPOMHI PEYOBMHM, 3LINCHIOETLCA Ha NiACTaBaX, WO 0O0YMOBIIEHi
3akoHoM YKpaiHu «[1po 3axofmn NpoTuaii He3akoHHOMY 06iry HapKOTUYHMX 3acO6iB, MCUXOTPOMHUX PEYOBUH i
NPeKypCcopiB Ta 3I0BXNBAHHIO HAMMY.

«lMopagok NpoBeAeHHs MeAUYHOTO OFfAAY Ta MEAUYHOIO OOCTEXKEHHSA OCi6, AKi 3NOBXMBaOTb HAPKOTWY-
HMM 3ac06amur b0 NCUXOTPOMHUMM PEYOBNHAMMY»*® BCTAHOBITIOE MOPALOK NPOBEAEHHA MeAIYHOrO OrnAgy Ta
obcTexxeHHA 0cib, AKi 3/10BXMBalOTb HAPKOTUUYHMMM 3acobaMm abo NCMXOTPOMHNMM PEYOBUHAMK, PO3po6NeHO
Ha BMKOHaHHs 3akoHy YKpaiHu «[po 3axoau NpoTuaii He3aKoHHOMY 06iry HapKOTUUYHUX 3aCO6iB, MCUXOTPOMHUX
PEYOBUH i NPEKYPCOPIB Ta 3M0BXKNBAHHIO HAMMY.

«Mopagok po3nopamKeHHsA MeanKaMeHTaMuy, HapPKOTUYHUMIY 3acob6amm, NPeKypcopamm, NCUXOTPOMHUMMA
pEeUYOBMHAMU Ta IHWMMM XiMIYHUMIW CMIONYKaMM, WO NEPEXOAATb Y BACHICTb AepKaBu»®! perfnameHTy€e OCHOBHI
BMMOTI 1O OpraHi3auii po3nopaaXeHHs, BUKOPUCTaHHA NiKapCcbKMX 3acobiB (30Kpema, MeanKaMeHTIB), Hap-
KOTMYHMX 3aCO6iB, NCUXOTPOMHUX PEUYOBUH, SIKi 3aCTOCOBYIOTbCA B MeAUNYHI NPaKTUL, NPEKYPCOPIB Ta iHLINX
XIMIYHMX CNOAYK, O MOXKYTb O6YTU BUKOPUCTAHUMM ANA BUPOOHMUTBA NiKapcbKmx 3acobiB Ta 3acob6iB 3axucTy
TBAPUH.

Lia uboro MopsaKy NOWMPIOETLCA Ha TaKi NiKapcCbKi 3aco0bU, HAPKOTUYHI 3acobu, NCUXOTPONHI peyo-
BVHU, fIKi 3aCTOCOBYIOTbCA B MeANYHIN NpaKTMLi, Ha NPeKypCcopu Ta iHLWIi XiMiYHI CONYKK, WO MOXYTb 6yTU
BUKOPUCTAHUMW 151 BUPOOHULTBA NTIKapCbKMX 3ac06iB, Ta 3ac06M 3axXnCTy TBAPUH: 1) KOHpiICKOBaHI Ha nig-
CTaBi pilleHHA cyay y Bunagkax, 06cAsi Ta nopaaKy, BCTAaHOBJIEHMX 3aKOHOM; 2) Lo 36epiraloTbCA Nig MUTHUM
KOHTPOIEM BUKIIIOYHO MUTHULIEIO AK HE NPONyLLeHi HA MUTHY TepuTopito YKpaiHM BHAacNiAOK yCTaHOBNEHMX
3a00pPOH UM 06MeXeHb Ha iX yBe3eHHA abo TPaH3UT yepes TepuTopito YKpaiHu, AKILO CyMa CKNaACbKUX MUT-
HUX 360piB cAra€ iXHbOI BapTOCTi; 3) TepMiH 36epiraHHs AKUX NiJ MATHUM KOHTPOEM 3aKiHUMBCA, @ BNACHUK
He 3BepPHYBCA 3@ HUMM B YCTaHOBNEHNN MUTHMM KogeKcoM YKpaiHy TepMiH; 4) BUnNy4eHi NPaBOOXOPOHHUMM

% Tpo 3aTBepAXKeHHA MopAfKy NpPoBafKeHHs AiANbHOCTI, MOB'A3aHOT 3 06irOM HAPKOTUYHMX 3ac06iB, NCUXOTPOMHUX PEYOBHH i
npeKypcopiB, Ta KOHTPOO 3a ix obirom : MoctaHoBa KabiHeTy MiHicTpis Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/589-
2009-%D0%BF (gaTa 3BepHeHHaA: 30.01.2020).

2 Tpo 3aTBepAKeHHA MopAafKy NpoBafKeHHsA AiANbHOCTI, MOB'A3aHOT 3 06irOM HAPKOTUYHMX 3ac06iB, NCUXOTPOMHUX PEYOBHH i
npeKypcopiB, Ta KOHTPOO 3a ix obirom : MoctaHoBa KabiHeTy MiHicTpis Ykpaitu. URL: https://zakon.rada.gov.ua/laws/show/589-
2009-%D0%BF (gata 3BepHeHHA: 30.01.2020).

% Mpo 3aTBepmxeHHs [Mopagky 36epiraHHA HapKOTUYHMX 3aco6iB, MCUMXOTPOMHMX PEYOBMH i MPEKYPCOpPIB, BUIYYEHUX i3
He3aKoHHoro obiry : MoctaHoBa KabiHeTy MiHicTpis Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/422-2008-%D0%BF (gata
3BepHeHHA: 30.01.2020).

2 Tpo 3atBepaeHHA IHCTPYKLUii Npo NOPAAOK BUABNEHHA Ta NMOCTAaHOBKMN Ha 0611iK 0Ci6, AKi HE3aKOHHO BXXMBAOTb HAPKOTUYHI
3acobu abo NcMXOTPOMnHi peyoBrHY : Hakas MiHicTepcTBa 0XopoHU 380poB’a YKpaiHu; MiHicTepcTBO BHYTpILLHIX cnpas YKpaiHu;
leHepanbHa npokypatypa YkpaiHu; MiHictepctBo toctuuii Ykpaitu. URL: https://zakon.rada.gov.ua/laws/show/z0534-97 (nata
3BepHeHHA: 30.01.2020).

30 Mpo 3aTBepaKeHHs NopanKy NpoBefeHHS MEAUYHOTO OrMIAAY Ta MeAMUYHOT0 OOCTEXKEHHS OCI0, AKi 3M0BXUBaOTh HAPKOTUUYHVIMU
3acobamuy abo NCUXOTPOMHUMYK peyoBnHaMK : Haka3 MiHicTepcTBa oxopoHYu 300poB's YKpaiHu; MiHicTepcTBO BHYTpILLHIX cnpaB
Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/z0482-98 (aata 3BepHeHHsA: 30.01.2020).

31 MMpo 3atBepaKeHHA MopsAaaKy po3nopAmKEHHA MeArKaMeHTaMU, HAPKOTUYHMI 3acobamu, NpeKypcopamm, NCUXOTPOMHMU
peyoBMHAMU Ta iHLINMW XIMIYHUMW CNONYKamMW, WO NepexofATb Y BAACHICTb fepKasu : Haka3 MiHicTepcTBa OXOpPOHY 340pOB'A
YkpaiHu; MiHICTEpCTBO OXOPOHM HABKOJMILHBOFO MPUPOAHOro cepefoBulia Ta sAepHOl 6e3neku YkpaiHu; [epxaBHui
KOMITET MeanYHOI Ta MiKpPO6ionoriyHoT NPOMUCIOBOCTI YKpaiHu; [epKaBHUA AenapTaMeHT BETEPMHAPHOT MeAMLMHN YKpaTHN.

URL: https://zakon.rada.gov.ua/laws/show/z0130-99 (nata 3BepHeHHs: 30.01.2020).
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opraHamu abo 3aTpumMaHi MUTHUMW OpraHaMuy K NPeaMEeTU NOPYLIEHHA MATHUX NPaBWA, 3aTpPUMaHi y cnpa-
Bax MPo KOHTpabaHAy; 5) BU3HaHI 6e3xa3aliHMMM BigNoOBIAHO AO 3aKOHOAABCTBA; 6) NOAapPOBaHi AepKasi
BNTACHNKOM; 7) HEBPYYEHi Mi>KHapOAHIi Ta BHYTPILLUHI MOLITOBI BigNpaBieHHs, BU3HauyeHi 3aKOHOJaBCTBOM Tep-
MiHW 36epiraHHA AKNX NiGNPUEMCTBAMN 3B'A3KY 3aKiHUMANCA, — Y pa3i HEMOXIIMBOCTI BMAAYI IX OTprMMyBayam
i NoBepHeHHA BignpaBHUKaM*,

«lMpaBrna npoBefeHHA yTuUAi3aLil Ta 3HULEHHA HeAKICHMX NiKapCbKMx 3acobiB, 4O CKnafy AKUX BXOAATb
HapPKOTMYHI 3aC00u, NCUXOTPONMHI PEUYOBUHN Ta NPeKypcopu» € 060B'A3KOBMMUN ANA BCIX TUX YCTAaHOB, 3aKna-
LiB, opraHisauin, NignpUeEMCTB He3aNeXHo Big GopMM BAACHOCTI Ta BUAIB IXHBbOT AiANbHOCTI, AKi BUPOONAIOTL
nikapcbKi 3acobu, BUKOPUCTOBYIOTb | 3abe3neuytoTb HUMK HaceneHHs. Lli MpaBuna nowmpoloTbCa Ha Nikapcbki
3acobu, 0o cKnagy AKNX BXOAATb Ti HAPKOTUYHI 3aco0K, NCUXOTPOMHI PeYOBKHM i NPEKYPCopU, AKi 3a3HaYeHi B
Mepeniky HAPKOTUYHUX 3acobiB, NCUXOTPOMHMX PEUYOBUH, iXHiX aHasoriB i NpeKypcopiB, WO nignaraloTb crewi-
aNbHOMY KOHTPOJTIO BifNOBIAHO A0 3aKOHOAABCTBA YKpaiHu, 3aTBepAXeHOMY Haka3om KoMiTeTy 3 KOHTPOSIO 3a
HapKoTukamu npu MiHicTepcTBi 0OXOpPOHM 30poB’A YKpaiHn®, MpaBuna NnowmnpoloTbCA Ha BITUM3HAHI Ta iHO3eM-
Hi nikapcbKi 3acobu, [0 CKNafy AKNX BXOAATb HAPKOTMYHI 3aC06U, NCUXOTPOIHI PeUyoBUHM | TpeKypcopu, TEPMiH
NPUAATHOCTI AKMX 3aKiHUYMBCA abo AKi He MOXYTb OyTM 3aCTOCOBaHI 3a CBOIM MPU3HAYEHHSIM Y 3B'A3KY 3 He-
BiAMOBIAHICTIO BUMOraM HOPMaTUBHO-TEXHIYHOI fJOKYMeHTaUil. JlikapcbKi 3acobu BITYN3HAHOIO BUPOOHNLTBA,
O HaZiNWAM Ha PUHOK i He BiAMOBIAAOTb BUMOraM HOPMaTMBHO-TEXHIYHOI JOKYMEHTaLii 3 BUHW BUPOOHMKA,
noBepTalTbCA BUPOOHMKY. Bci 060B'A3KM 3 HECEHHA MaTepianbHKX BUTPAT CNoXmMBavam 3a npuabaHi HUMK He-
AKiCHI NikapcbKi 3acoby NoknaaaTbCs Ha BUPOOHNMKa.

BucHoBKu. MNig6vBatoumn NigcyMKky JOCAIAKEHHA, MOXKEMO 3a3HAUUTH, WO NUTAHHAM 06iry HapKOTUYHKX
3ac06iB NPUCBAYEHO 3HAYHY KiIbKiCTb HOPMATUBHO-MPaBOBMX aKTiB. Lli HOpMaTMBHO-NPaBOBI aKTW CTOCYOTbCA
AK 06iry, BUpOOHMLTBA, TaK | NPUTATHEHHA A0 BiANOBIAANbHOCTI 33 3aCTOCYBaHHA LUX pevoByrH. BogHouac cnig
3a3HauUTK, WO NUTaHHA 06iry HAPKOTUYHUX 3aC06iB Y MeANYHUX 3aKNagax PerynioTbca nuwe nia3akoHHUMN
HOPMaTNBHO-NPABOBMMM aKTaMW.

HasBHICTb 3HaUHOT KiIbKOCTi HOPMAaTUBHO-MPABOBUX AKTIB, AKi CTOCYOTbCA HAPKOTUYHUX 3ac06iB, MOXKe
YCKNagHoBaTh poboTy BiANOBIAHWX AeprKaBHMX opraHiB. Came TOMy 3 METOIO MOJIerLeHHA PoboTH 3 UM 3HAu-
HUM MacBoM iHbopMaLii, Ha Hawwy AyMKy, Tpeba NpoBecTy cucTemMaTh3allilo LbOro HOPMATUBHONO MaTepiany.

Ocob6nmBOCTI CMCTEMM 3aKOHOLABCTBA YKPAiHU WOAO0 peryntoBaHHA 06iry HapKoTUYHUX 3acobiB y Meany-
HUX 3aKnafax 3[iMCHIOETbCA Ha OCHOBI Nif3aKOHHNX HOPMATUBHO-MPaBOBUX aKTiB, AKi BuaaHo KabiHeTom Mi-
HiCTpiB YKpaiHM Ta MiHicTepcTBamu, Wo ABAAE cob0t0 3HaYHMI MacKB iHbopMaLii Ta ycknagHe poboTy 3 Ui€to
3HAYHOIO KiNbKIiCTIO HOPMATUBHO-NPABOBUX AKTIB.

AHomauis

OxopoHa 30p0OB’A HaceNeHHA € BaXX/IMBMM 3aBAAHHAM | YHaCTUHOI fepXaBHOI AiANbHOCTI, AKa nonArae
B 3abe3neyeHHi fepaBHOro perynioBaHHA y Uil chepi BigHOCKH. [IpoBeaeHO aHani3 HaykoBMX JOPO6OK fo-
CNigHWKIB y ranysi o6iry HapKoTMUHMX 3aco6iB. 34iNCHEHO aHani3 HOPMATMBHO-MPABOBMX AKTIB, LLO perynio-
l0Tb 06ir HAPKOTUYHMX 3ac06iB B YKpaiHi. BU3HaueHo, Wo NTaHHA 06iry HapKOTUYHUX 3acO6iB Y MeAUYHMNX
3aKnajax perynTbCca nuiue nig3akoHHYMY HOPMaTUBHO-MPaBOBUMW aKTaMu.

32 Mpo 3atBepAKeHHA MopAAKY po3NopAmKEHHA MeArKaMeHTaMW, HaPKOTUYHMMI 3acobamu, MPeKypcopamm, MCUXOTPONMHUMU
peyoBMHaMM Ta iHWKMK XIMIYHUMUK CMIOyKamu, WO nepexoaaTb Y BAACHICTb Aepxkasu: Haka3 MiHicTepcTBa OXOPOHM 340pOB'A
YKpaiHy; MiHICTEpPCTBO OXOPOHW HABKOMMLWHLOIO MPUPOAHOrO cepedoBUlla Ta AdepHoi Ge3nekn YkpaiHu; [epkaBHuWI
KOMITET MeanYHOI Ta MiKpObionoriyHoT NPoMUCIOBOCTI YKpaiHu; [epaBHUA AenapTaMeHT BETEPMHAPHOT MegULMHN YKpaiHN.
URL: https://zakon.rada.gov.ua/laws/show/z0130-99 (nata 3BepHeHHs: 30.01.2020).

3 Mpo 3aTBepaxeHHA lNpaBun nNpoBefeHHA yTuniaLii Ta 3HULEHHA HeAKICHMX NiKapCbKyxX 3acobiB, 4O CKNapy AKUX BXOAATb
HapKOTWYHI 3acobu, NCUXOTPOMHI peyoBMHU i NpeKypcopu : Haka3 MiHicTepcTBa oxopoHu 340poB’'A YKpaiHu; MiHictepcTBo
OXOPOHW HaBKOJIMILHBOrO MPUPOAHOrO cepefoBulla Ta agepHoi 6e3nekn Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/
z0496-99 (pnaTta 3BepHeHHA: 30.01.2020).

I3 (volume 2) 2020 71



@ Visegrad Journal on Human Rights

72

4

Summary

Public health is an important task and part of state activity, which is to ensure state regulation in this area

of relations. The scientific achievements of researchers in the field of drug trafficking are analyzed. The analysis
of normative-legal acts regulating drug trafficking in Ukraine. It is determined that the issue of drug trafficking
in medical institutions is regulated only by by-laws.
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Heaponoeii. 2014. Bun. 22 (4). C. 144-148.
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3azanbHi 360pu 2pomad
y Cnony4yeHomy Koponiecmei Benukobpumatii ma lligHivyHoi IpnaHdii

W Andrii Petrenko
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3d2a/1bHi 360pU 2POMAO0sAH 3a MicyeM NPOXUBAHHSA, 3d2asbHi 360pu, 360pu 2pomMadu, mepumopiasnbHa 2pomaadd,
Micbka pada, micyese camospa0y8aHHA.

4

MocTraHoBKa npo6Gnemu. €BpoiHTerpaLiiHi nparHeHHA YKpaiHu nprBepTaoTb yBary Ao Toro Gakry, Lo my-
HiuMnanbHa pedopmMa Ma€ rPyHTYBATUCh Ha HAaMKPaLLMX EBPOMNENCHKNX NPAKTUKaX.

Mig yac npoBefeHHA YeProBOro eTany MyHiLuMnanbHoI pedopmn B YKpaiHi, AKUA Byno po3nodyaTo Hanpu-
KiHUi 2014 poky, 6arato yBaru npuainAaeTbca 4OCBiAY NOCTPaAAHCbKUX KpaiH, AKi Hapasi € uneHamu €sponeii-
cbkoro Cotosy, ocobnumso gocaiay Monblyi.

Ane Jo [OCBiQY KpaiH 3 AaBHIMM AEMOKPATUYHMMM TpaauuiaMu nig vyac npoBefeHHA AeueHTpanisauil B
YKpaiHi, nig yac 3mMiHM agMiHiCTPaTUBHO-TEPUTOPIaNIbHOrO NMOAINY TOLWO Malke He 3BepTaloTbCA. BUHATOK cTa-
HOBWTb Xiba Wwo goceia OpaHuii.

CraH HayKoBUX gocaigKeHb. [TTaHHA micueBoro camoBpagyBaHHA y CnonyyeHomy KoponiscTsi Benvko-
6puTaHii Ta MNiBHiYHOT IpnaHaii po3rnAfaeTbCA B YKPAIHCHKIN IOpUANYHIA NiTepaTypi NepeBaXxHo Y NigpyyHNKax 3
KOHCTUTYLINHOTrO (Bep>kaBHOro) npaga 3apyoixKHUX KpaiH. EAUHIM MOHOTPadiYHNM BOCAIAKEHHAM 3 LibOrO NTaH-
HA 3aNMLLAETbCA AncepTaLia Ha 3000y TTA HayKOBOIO CTyMNeHa KaHauaaTa lopuanyHmx Hayk H.B. MiwmHoi". OgHak
Yy L1 po60Ti BOHa Malixe He NpuAINAe yBary NUTaHHAM 3arafibHux 360piB rpomag. Okpemi acnekTu ¢yHKLioOHY-
BaHHA LbOro iHCTUTYTY aBTOP BMKNana y H13Li ctateir?, 3, npoTe 6arato NMTaHb 3a/MLLIAI0TbCA MAaNogOC/iIXKEHUMN.

Mera cTatTi nonarae y gocnigxeHHi 6prtaHCbKOro AoCBigy opraHisadii Ta npoBefeHHA 3aranbHuX 36opis
TepuTOpianbHOI rpoMagu.

Buknap ocHoBHOro martepiany. Baptum yBaru npegcraBnaetbca gocsig CnonyueHoro Koponisctaa Benu-
KO6pUTaHii Ta MiBHIYHOT Ipnanaii.

Mo-nepuue, y Wi gepkaBi perynapHo BinbyBaloTbcA MyHiLuunanbHi pepopmu, AKi NpoxoaATb JOBONI yCniLw-
Ho. Tak, y 1970-x pokax 6yno iCTOTHO nepernaHyTo nepenik axepen GpiHaHCyBaHHA OpraHiB MiCLLeBOro camo-
BPALYBAHHSA, @ TaKOX, BiANOBIQHO, i iXHI0 KomneTeHUito. Y 2000 poui «B AHMIiT HOBUI 3aKOH CKOpPEeryBaB cCUcTeMy
MicLieBOro ynpasniHHA. Tak, Ha MiCLLleBOMY PiBHi CTanu BUOMPATUCA BUKOHABYi opraHu — Mep i KabiHeT (mep
BMOOPHNIA, NOTO PafHVKM NpU3HaYaloTbcs Mepom). MepenbaveHo 1 iHwWi noegHaHHA»*. OcTaHHi pedopmaLliiHi
nogii Binbysanucb y 2014 poui.

' MiwwnHa H.B. MyHiuvnanbHe ynpasniiHa B CLUA ta B CnonyuyeHomy KoponiBcTsi Benuko6putanii i MiBHiuHOT Ipnangii:
NOpPiBHAbHO-NPaBOBe AOCNIAKEHHA : ANC... KaHAMAATa op. Hayk. Opeca, 2002. 226 c.

2 MiwwHa H.B. AkTyanbHi npobnemu BrKnagaHHsa MyHiLunanbHoro npasa B YKpaiHi. Haykosi npaui HauioHanbHoro yHiBepcuteTy
«OpecbKa topramnyHa akagemisay». Opeca, 2016.T. 15.C. 161-167.

3 MiwwvHa H.B. KoHcTuTyLiliHa pernameHTauia MicLLeBOro camoBpAgyBaHHA B YKpaiHi: cyyacHicTb Ta nepcnekTtmsu. MMy6niyHe
npaso. 2015.N2 3. C. 67-72.

4 Ynopos W.B., Crapkos O.B. MyHuumnanbHoe npaso Poccuiickonn Qepepauun: yyebHVK LNA CTYAEHTOB BbICLUMX YUYEOHbIX
3aBefieHun, obyyarowmnxcsa no HanpasneHuto noarotosky 030900.62 «lOpucnpyaeHums», kBanndukauus (cTeneHb) «bakanasp».

Mocksa : OHUTU-OAHA, 2015. C. 496.
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Mo-ppyre, npotarom TprBanoro yacy CnonyyeHe KoponisctBo BennkobpuTaHii Ta MisHiuHOI IpnaHgii 6yno
aKTMBHUM unieHoMm €Bponencbkoro Coto3y (axk fo bpeksiTy Kinbka pokis Tomy).

Mo-TpeTe, B YKpalHi NPUAHATO KOHTUHEHTaIbHY CMCTEMY MiCLLIeBOro CaMoBpAAyBaHHA, Todi AK y Cnonyue-
Homy KoponiBcTi Benukobputanii Ta [MiBHiuHOI IpnaHAii — aHrno-amepukaHcbKy (iHKONM 4OCNIAHUKN Ha3UBaoTb
il «aHrNiNcbKo» Ta NiAKPECNIOTD, WO «LA cucTeMa fie y BennkobpuTaHii, Asctpanii, KaHagi, HoBin 3enaHgii Ta
iHWKX pepxaBax bputaHcbkoi CniBApPYKHOCTI | Ma€ 6araToBiKOBY iCTOPItO»®). 3aBXKAW NEPCMNEKTUBHO 3BEPHYTU-
CA A0 NPVHLMMOBO iHLWOrO JOCBiAY, Lie 3HauHO 36arauye AK HayKoBi AOCNIAPKEHHSA, TaK i MPaKTUKY.

Tum Ginblue, WO BUEHI BYYHO 3a3HAYaloTb, L0 «B OCTAHHI POKM B BennkKobpurTaHii YiTko NposaBRsETbCA TeH-
LeHUia 1o obMeXKeHHA NMOBHOBAXKEHb MiCLIEBMX OpraHiB ynpaBiHHA i Nepeaadi LeHTPanbHUM ynpaBiiHCbKUM
CTPYKTYpPaMm NrTaHb, WO HaneXanun paHiwe Ao ix komneTeHUii»®. BpaxoBytoun Lo TeHAeHLilo, O4eBUAHO, LLO 3
MeToto 36anaHCcyBaHHA HaA3BMYaNHO 6araTo yBaru NpuaiNAETbCA PO3BUTKY MiCLLEBOI IEMOKpaTIl.

Tak, y CnonyueHomy KoponiBcTsi BenukobpuTaHii Ta MiBHIYHOT [pnaHaii nocTynoBo 6yno NpuiitHATO AeLo
iHWKWI, HiXK B YKpaiHi, nigxig 4o micuesoro camoBpAgyBaHHA. B.A. bapaHuMKOB oxapaKkTepu3yBas MOro Takmm
ynHom: «Lia dopma TeputopianbHOT opraHizauii Bnagm B 3apyoixKHUX AepKaBax, 0Cob/MBO 3 aHMOCAKCOHCbKOIO
MOAEII0 MyHILMManbHOro yrnpasiHHA, OTPMMana Ha3By «MyHiLunanbHa koprniopauia». AK i BiAMiHHY pucy Ha-
camnepes noTpibHO Bif3HauUNTX ABOICTUI XapaKTep il MTOBHOBaXeHb i GYHKLiN: BOHA BUKOHYE CBOI BlACHi NOB-
HOBaXXeHHA (My6niyHOro i UMBINBLHO-MPABOBOrO XapaKTepy) B iHTepecax MiCLLeBOro HaceNleHHs, a TakoX peani-
3y€ AeneroBaHi i1 gepaBHi MOBHOBAXEHHA B iHTepecax MiCLLIeBOro HaCeNeHHs i fepKaBu»’.

Mig yac gocnigKeHHA aHrno-aMeprKaHCbKOI Mofeni MiCLleBOro caMoBpAAyBaHHA BapTo BigMITUTU, WO
«0COONMBICTIO OpraHisauii MicLleBOro ynpasiHHA € Te, WO MyHiLMnNanbHi pagu He CTBOPIOKTb BUKOHABUYMX Op-
raHiB ynpasniHHA 3arasibHOI KomneTeHLil. KoopanHauinHi NOBHOBaXeHHA 3arafibHOro XapakTepy HagalTbCA
OAHOMY 3 MOCTIMHMX KOMITETIB — MOMITUKN | pecypciB, 4O CKMagy AKOro BKITIOYAOTbCA NTLe NpeAcTaBHUKM Nap-
Til 6inbWoCTi»® (Ma€TbCA Ha yBa3i NOCTiINHUIA KomiTeT MNapnameHTy CnionydyeHoro Koponisctea BenvkobputaHii
Ta MiBHiyHOT lpnangii). Lle € BaxknuBmMm gna po3yMiHHA TOro, sik came byae BiabyBaTUCb HOPMATUBHO-NPABOBA
pernameHTaLis 6pMTaHCbKNX aHaNOriB 3aranbHKX 360piB rPOMaasAH 3a MiCLIEM MPOXKMBaHHS.

Hocain CnonyueHoro KoponisctBa Benvko6puTaHii i MiBHiYHOT lpnaHgii wono aHanoris 3aranbHux 36opis
rpomagsH 3a micuem npoxunBaHHsA (36opiB rpomas) € foBoni ycTaneHuMm. Lie nos’a3aHo 3 TUM, WO BOCTaHHE
HOPMAaTMBHO-NPABOBa pernaMmeHTalifa Lboro iHCTUTYTY nepernaganacb y 1972 podui, kKonu npunmasca AKT Npo
MicLieBe camoBpsAayBaHHA. [leaki nonoxeHHA npo 36opu rpomag 6yno BKUYEHO A0 TeKCTy AKTY 1972 poky, a
MOBHICTIO iIHCTUTYTY 360piB rpomMag NpuceavYeHo Joaatok 12 go uboro AKTY.

B AHrnii HaNGINbLWNIA iHTepeC AA HALOro AOCIAXKEHHA NPEeACTaBAAOTb 300pM FPOMaaKN Npuxoay.

Mpuxop — Ue HaliMeHLWwa HeodilillHa aAMiHICTpaTMBHO-TepuTOopianbHa oanuHULA AHII, Wo ABnAE coboto
HaceneHnn NyHKT, — AK, HaNnpvKiag, ceno B YKpaiHi.

Mono)keHHA OCHOBHOT YacTMHU AKTY Npo MicLieBe camoBpAayBaHHA 1972 poKy cBiguaTtb nNpo Te, Wwo 36opu
rpomagu npuxody — Le 3ibpaHHA MeLlKaHLiB npuxoay, AKi MaloTb NPaBo ronocy.

Bynb-AKa 0coba, Lo Ma€ NpaBo roslocy Ha MiCLLeBMX BUOOPAX, MOXe B3ATY YUYaCTb Y CKIMKaHHI Ta NpoBefeHHi
360piB rpomagu npuxogy. MNicna Toro, Ak 360py rpomagn NpUxody PO3MNoYanncs, BOHM 0bMpatoTb roNoBYYOro
Ta [IBOX MOro 3aCTYNHYKIB, Ha AKNX NMOKJIAAAETbCA NPOBefeHHsA 360piB Ta 0POPMIIEHHA NPOTOKONY 360piB, iHLWKX
[OOKYMEHTIB 3a NigcyMKamm iXHboro nposegeHHs. Lii ocobu ynoBHOBaXyoTbCA NignmncaTi HeoOXiaHI JOKYMEHTU.

AKT 1972 poKy nepepbayae MOXNMBICTb NPOBELAEHHSA ABOX BUAiIB 360piB rpoMaamn y npuxogi:

— yeproBux 360pis;
— Mno3ayepro.uix 360piB.

> TpaHkuH /.B. MyHumumnanbHoe npaso Poccuiickon Qepepauun [Tekct] : Kypc nekuuii. Mockaa : MpocnekT, 2014. C. 76.

¢ MyHuumnanbHoe npaso Poccnm: yuebHUK ans ctyaeHToB By30B / nog ped. A.C. MpyaHukoBa. 7-e n3g., nepepab.un gon. Mocksa :
IOHNTU-OAHA, 2015. C. 386.

7 BapaHunkoB B.A. MpaBoBble Npobnembl CTAHOBNIEHWA W Pa3BUTUA MECTHOro camoynpasneHus B Poccuiickon QOepepauyunm :
Anc... a-pa topug.Hayk. Mocksa, 2005. C. 73.

8  MyHuumnanbHoe npaBo Poccuu : yuyebHUK ansa ctygeHToB By3oB / nog ped. A.C. MpynHukoBa. 7-e u3g., nepepab.n gon.
Mocksa : OHUTU-OAHA, 2015. C. 388.
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Y npuxogax, fie MicLieBa paZia He yTBOPIOETbCA, Yeprosi 360py rpoMaaun NPoBoAATbLCA ABidi Ha pik. AKLWO
y Npuxofi o6mpaeTbca Ta GYHKLUIOHYE pafa Npuxoay, TO KinbKiCTb YeproBux 360piB rpoMaan 3MEHLLYETbCA [0
pasy Ha piK.

AKT 1972 poKy nepepnbauvac, wo B AHMIl WopiyHi Yeprosi 360py rpomagn Npuxogy MatoTb OyTv NpoBeaeHi
y nepiop 3 1 6epe3Hs no 1 yepBHA.

Mo3aueprosi 360py MOXKYTb MPOBOAUTUCA 3a iHILIATMBOK roIOBY NPUXOAY, ABOX YNEHIB pagu npuxoay
(y pasi il HaaBHOCTI) abo 3a micueBolo iHiLiaTNBO. BUCNIOBNTK TaKy iHIiLiaTMBY MOXYTb LWicTb abo GinbLue ocib,
LLIO MatloTb MPABO rosiIoCy Ha MicueBUxX BUbopax®.

MrTaHHA, AKe MalTb BUPILLMTA 360pKU rPOMaan NPUXOAY, BUPILLYETbCA BGiNbLUICTIO rOOCIB MPUCYTHIX Ha
LMx 360pax, Lo B3ANM yyacTb Y FOIOCYBaHHi, a 0C06a, fIKa rofIoBYE Ha 360pax, NPUNMAE pilleHHA NPO pe3yrbTaTt
ronocyBaHHsA. BiH € ocTaTOUHUM, AKLO He BUMara€TbCA ONUTYBaHHA YneHiB rpomaan npuxody (B YkpaiHi Ham-
GAVKYMM aHaNOroM Takoro ONMUTYBAHHA € MicLieBUI pedepeHaym).

Y pasi piBHOCTi ronocis 0co6a, sika ronoBye Ha 36opax, Ma€ NPaBO BUPILLASIbHOMO rosiocy.

AKT 1972 poKy MICTUTb Mali>ke aHaNoriyHi BULLEHABEAEHUM MOSIOXKEHHA Wogo 360piB rpomag B Yenbci.
B Yenbci Hemae Takmx HacefleHUX NYHKTIB, AK MPUXOAW; aHaNONiYHi 3@ PO3MIPOM Ta KifIbKiCTIO MELIKaHLiB Ciflb-
CbKi MOCeNeHHA OTprManu Ha3By «rpoMagu» (community).

BignosigHo fo AKTy npo micueBe camoBpaayBaHHA 1972 poKy 3@ HAABHOCTI MyHiLMNanbHOI pagn rpomagm
360pun rpomagn MoXyTb O6yTU CKNMKaHi B OyAb-AKUIA Yac ronoBoto paaun abo 6yab-AKMMK ABOMA pagHUKamu,
AKi NpefcTaBnAlTb rpomagy. 360py rpoMaan TakoX MOXKYTb BYTU CKMKaHi B Oyab-AKMIA Yac, AKLWO Ha LibOMy
HaMoNAralTb HE MEHLLE HiX:

(a) 10% BrbOpLiB MicLLeBOT BNagmn AnA rpoMagm, abo
(b) 50 06paHuiB (AKwWwo 10% BubopUiB NepesuLLye 50 0cib).

3a HasBHOCTI MyHiLMNanbHOI paan rpomaau ii rofioBa ronoBye Ha 36opax rpomagun. B iHwomy pasi 36opu
rpomagm obmpatoTb 0coby, Aika byae ronoBoto Ha Lmx 36opax'®. barato iHWKX NonoxeHb AKTY Npo Micuese ca-
MOBpPAZYBaHHA 1972 pokKy Npo 360pu rpomaan npuxody B AHMIIT 36iraloTbCA 3 NONOXKEHHAMM LibOr0 »K JOKYMEH-
Ty npo 36opu rpomagn community B Yenbci.

Tak camo 36iraetbca ana AHMii Ta Yenbcy i fepaBHUA opraH, AKNIA 34iNCHI0E KOHTPOJSIb 3@ NPOBEAEHHAM
360piB — Le Komicia 3 nutaHb 6naroginHocTi (Charity Commission). Lle moxe 3gaBatuch AVBHWM, ane BapTo fofa-
T, WO pagm Npuxogis B AHMIIT Ta pagun rpomag B YenbcCi 4acTo BXOAATb A0 CKNagy HarnmAgoBUX paj opraHisauin,
L0 3A4iMCHIOTb 6narofinHNUbKY AiAnbHICTb. BaraTto aHanoriB yKpaiHCbKMX OpraHiB camoopraHisadii HaceneH-
HAa y CnonyuyeHomy KoponiBcTsi Bennkobpwtasii i MNiBHiuHOT [pnaHgii 3apeecTpoBaHo AK GnaroginHi yctaHOBN.
A oTXKe, KOHTPOJIb 33 LMMK pafjamMu Ta 3a ycima NUTaHHAMY, MOB'A3aHNMK 3i 34iICHEHHAM 6arogiiHMLbKOT ai-
ANbHOCTI HA KOPUCTb HaceneHrX NYHKTIB, MOKNAAaeTbCA Ha Lo Komicito (geTanbHiwe ansucs').

3MiHM Yy AepxaBHOMY Ta cycnifibHOMY XUTTi CnonyyeHoro KoponiBCTBa BMKAMKANM pAfL 3aKOHO4ABYMX
iHiLiaTUB, AKI Manu Ha MeTi BHeCeHHA 3MiH Ta JonoBHeHb A0 [logatka 12 AKTa Npo micueBe caMoBpAdYyBaHHA
1972 poky 3aranom Ta, 30Kpema, A0 TUX MNONOKeHb Liboro AKTY, AKi CTOCYBannCb NMMTaHHA OpraHisadii Ta npose-
[EeHHs 360piB rpomag. BignosiaHi iHiuiatnem gatotbca 2012-2014 pokamu.

Tak, AKT npo MmicueBuin ayguT Ta OyxrantepcbKy 3BiTHiICTb 2014 poky (Local Audit and Accountability
Act 2014) nepeabauns 3MiHV NpoLeaypu NPUNHATTA 360pamMm rpoMaan NPUxoay Ta 36opamm rpomMaan pilleH-
HS BIZHOCHO OMUTYBaHb, L0 NPOBOAATLCA Y LIMX aAMiHICTPATUBHO-TEPUTOPIaNbHUX oanHMLAX'2, OHaK BigcyT-
HiCTb TaKOrO CTAaTYTHOTO iIHCTPYMEHTY (Mig3aKOHHOTO aKTY), L0 KOHKPETN3yBaB OU Liji MONIOXKEHHSA, Hafa€e NigcTa-
BW CTBEPAKYBATH, LLO Lii MOJIOMEHHSA MOKU L0 He 3HaWLWM CBOEI NPAKTMYHOI peari3adil.

? Local Government Act 1972. URL: http://www.legislation.gov.uk/ukpga/1972/70/contents
1% Local Government Act 1972. URL: http://www.legislation.gov.uk/ukpga/1972/70/contents

"' Guidance. Local authorities as charity trustees. URL: https://www.gov.uk/government/publications/local-authorities-as-
charity-trustees

2 Local Audit and Accountability Act 2014. URL: http://www.legislation.gov.uk/ukpga/2014/2/contents/enacted/data.htm
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MourHatoum 3 2014 poKy «Ha NopsAaKy AeHHoMy» [MapnameHTy BennkobputaHii (BectmiHcTtepckoro MNapnamen-
Ty) CTaB aKTyasnibHUM BpeK3iT, y 38'A3KY 3 UM BHECEHHS BigNOBIAHNX 3MiH Ta AONOBHEHb A0 AKTa 1972 poKy 6yrio Bu-
3HaHO MeHLW HaranbHUM. CTaHoMm Ha 1 cepniHa 2020 poKy BecTmiHCTepCbKUI MapnamMeHT He MOBEPTaBCA A0 po3rnagy
NTaHb BHECEHHA KOMIMIEKCHUX 3MiH Ta JONOBHeHb [0 AKTa 1972 poKy y YaCTWHI aHanisaoBaHOro iHCTUTYTY.

[lenapTameHT rpomap Ta MiclieBoro camoBpagyBaHHs (Department for Communities and Local Government)
y 2014 poui npoBiB HM3KY KPOKIB, CMPAMOBaHUX Ha MoAepHi3auito parish polls (onutyBaHHA uneHiB rpomagm
npuxoay). HanbinbLw 6113bKUM aHanorom Liboro iHCTUTYTY B YKpaiHi € iHCTUTYT MicLieBOro pedepeHaymy.

BucHoBKN. BapTo 3ayBaxknTu, WO B YKpalHi Ha 3arafibHOAepaBHOMY PiBHI BifiCYTHIl 3B’A30K MiX MicLieBu-
MU pedepeHaymamm Ta 3aranbHUMM 36opaMu rpoMagaH 3a MicuemM NpoxneaHHA. Lle cnig BM3HaTV Heponikom,
AKUIN noTpebye cBOro BMUNpaBfeHHA. AfpKe Le f03BOIUTb MOCUSINTY NOTEHUian AK 3arajibHMX 360piB rpoMaasH
3a MicLeM NPOXMBAHHA, TaK i MicLeBux iHiLiaTiB. Ha nigcTasi uboro cnig cdopmyntoBat Npono3uuito: 3acto-
cyBaTu npaktuky CnonyyeHoro Koponisctea BenvkobpuTaHii i MiBHiUHOI lpnangii ana Toro, o6 «noegHaTu»
3arasibHi 360py rpomagaH 3a MicLiemM NPOXMBaHHA Ta MicLeBi pedepeHaymm.

MepcneKkTnBM NOAaNbLINX JOCNIAXKEHb Y LbOMY HanpAaMi B6aualoTbcA Yy HeoOXiAHOCTI JocniaeHHA JOCBigy
npoBefeHHA 3arafibHKX 360piB rPOMafsaH 3a MiCLIeM NPOXMBAHHSA TaKOXK i B iHLLNX 3apybiKHMX KpaiHax.

AHomauis

Y cTaTTi aBTOp O6rPYHTOBYE AOLINbHICTb aHanisy 6prTaHCbKOro ocCBiay 3 o6paHoro NuTaHHA. Ha nigcrasi
MNOro JocnigeHHA Ta NOPIBHAHHA 3 HaLuiOHanbHUM AOCBIAOM apryMeHTOBaHoO, WO B YKpalHi Ha 3aranbHofep-
»KaBHOMY PiBHi BiICYTHIl 3B'A30K Mix MicLeBUMU pedepeHayMamm Ta 3arasbHUMK 360pamu rpoMagaH 3a Mic-
Lem NpoXmBaHHA. Lle cnig BU3HaT Heponikom, Ak NoTpebye CBOro BUMNpaBeHHs. Agke Lie 4O3BONUTb NOCK-
NATW NOoTeHLian AK 3arabHMX 360piB rPOMafsaH 3a MiCLLEM NPOXKKMBaHHA, TaK i MicLeBuMX iHiLiaTuB. Ha nigcTasi
uboro cnig chopmynioBaT NPOMNO3uLito: 3acTocyBaTh NpakTuKy CnonyyeHoro Koponisctea BenvkobputaHii i
MisHiyHOI [pnaHgii anAa Toro, Wob «noegHaTV» 3arasbHi 360py rpoMaaAH 3a MiCLLeM NPOXMBAHHA Ta MicLeBi pe-
bepeHaymm. MepcnekTMBY NoganbWNX JOCAIAKEHb Y LibOMY HanpaMi B6aualoTbca y HeOOXiAHOCTI AOCNigKeHHA
[OCBily NpoBefleHHA 3arafibHyX 360piB rpoMagAH 3a MiCLLEM MPOXKMBAHHA TaKOX i B iHLWMX 3apyOiXKHMX KpaiHaX.

Summary

In this article the author discusses the need to analyze the British experience on the chosen question. Based
on comparison with domestic practice and received outcomes, the author argues that in Ukraine there is no
nexus between local referendums and general meetings of citizens at the place of residence. This shortcoming
should be acknowledged and addressed. As a result, dealing with this issue will strengthen the potential of
both general meetings of citizens at the place of residence and local initiatives. The author also proposes to
apply the approach of the United Kingdom of Great Britain and Northern Ireland and thus to “combine” general
meetings of citizens at the place of residence and local referendums. For the author, among the prospects for
further research is a necessity to explore how other countries conduct general meetings of citizens at the place
of residence.
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'Organizational and tactical aspects of obtaining
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OpeaHizauitiHo-makmuy4Hi acnekmu ompuMaHHsi
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W viktor Pletenets

Key words:

juvenile, law enforcement, violence, anatomical dolls, pressure, investigators.

Knoyosi cnosa:
HenosHoiMHili, NpaBoOXOPOHUI, HACU/ILCMBO, AHAMOMIYHI JIANILKU, MUCK, y4dCHUKU PO3C/1i0y8aHHS.

MocTaHoBKa npo6nemu. HacnnbCTBO LWOA0 HEMOBHOJIITHIX € CYTTEBOIO Npobremoto B YKpaiHi. He ycBigom-
NEeHW AUTVHOIO XapaKTep Ail, Wo 3 Heto BiAbYBaTbCA, TPYAHOLL iX JOBeAeHHA AOPOC/IMM, HelOCTaTHA 3 OOKY
OCTaHHiX yBara 3MiHam y noBepiHLi HEMOBHOMITHLOrO NPU3BOANTL 0 TOrO, WO GaKT! HAaCUNIbCTBa HE BUABNA-
t0TbCA, 360 NPO HKX CTAE BIAOMO 3i 3HAYHUM MPOMIXKKOM Yacy MicnA BUMHeHHSA. Lle ycknafHIo€, a iHOAi yHeMOX-
NMBIOE MOBHOLIHHY AifNbHICTb MPABOOXOPOHLiB 3i 360py BifOMOCTEN NPo Nogito.

CraH pocnipgkeHHA. OpraHi3auifiHO-TaKTUYHMM acreKkTam NPoBeAeHHA CRiguunx (po3LWwyKoBKX) Aiv B3arani
Ta JOMUTY 30KpeMa NPUWAINAIM CBO yBary Taki HaykoBui, AK B.MN. baxiH, P.C. benkiH, B.[. bepHa3, O.M. Bacu-
nbes, B.K. Becenbcbkuin, A.O. Bonobyes, B.A. XKypasenb, B.O. KoHoBanosa, €.11. Jlyk'aHunkos, M.B. CanteBcbKui,
N.A. Ypanosa, K.O. YannnHcbkuia, B.1O. Wenitbko Ta 6arato iHWmXx.

OpnHaK CTOCOBHO TaKoi KaTeropii ocib, Ak nocTpaxkaani Bif HaCUIbCTBa HEMOBHOJITHI, 3a3HaueHa npobriema-
TUKa He 3HaliLwna CBOro BigobpaXKeHHs, Lo 3yMOBJIOE HeOOXiAHICTb NpuaineHHsA i cyTTEBOI yBaru.

MeTolo cTaTTi € BUCBiTNIEHHA OpraHi3auUiliHO-TaKTUYHUX AaCMNeKTiB OTPUMAHHSA BiJOMOCTel NPOo HaCUbCTBO
Big OiTen.

Buknag ocHoBHOro martepiany. 3rifHo 3 pe3ynbTaTamy JOCNIAKeHb KOXHa N'ATa onuTaHa AuTrHa B YKpai-
Hi 3a3HaBana pi3HMX GOPM CEKCYanbHOro HaCUNbCTBA. Y noHas 80% Takux BUNaAKiB 3104mHLi 6ynm 3HalioMumum
ana piten noabmu, y 90% BUNagKiB Npo HacKUNbCTBO BiZHOCHO AiTel Y BiANOBiAHI OpraHu HiXTO He noBigomnsAB'.

JlaTeHTHWI XapaKTep po3rnAgyBaHMX NPOABIB YHEMOXKINBIOE 34iNCHEHHA MPAaBOOXOPOHLUAMN NPaBOBOI
OLiHKM AisM BignoBigHMX 0ci6.

Cepep NprumH, 33 AKAMU He 3'ACOBYIOTbCA BCi 06CTaBUHY GaKTiB HACUSIbCTBA, MOXHA 3a3HAUUTU:

— HeJOCKOHaniCTb BMXOBHOMO MpOLEeCy, WO Yepes pi3Hi 06CcTaBMHM (CTpax, cOpom 6YTU BUCMIAHWM, He
3HaNTW NIGTPUMKK) YCKNAAHIOE (YHEMOXIMBIIIOE) MOXINBOCTI MOCTPaxJanux HiTell NoOBigoOMUTA NPO
nepexuTe HAMK;

— HebakaHHs1 6aTbKiB HafaBaTy po3rosiocy Moaii. PiweHHA Npo noBigomneHHA 3a GpaKTOM HaCUIbCTBA
Mo BiHOLUEHHIO O AUTKHY 3a3BMYall NPUIAMAOTbCA JOPOCMMM YIeHAaMU POAUHUN Ha «CIMENHIN pagi».
B ocHoOBY pilleHHA 3aKnagaTbCa NepCcnekTMBU PO3rosiocy Ta HAaCMILIOK Bif CYCifiB, OQHONITKIB AUTUHW,
Heba)kaHHA CNifYoi Ta CyAOBOI TAraHWUHU, NCYBAHHA CTOCYHKIB 3 KPUBAHUKOM TOLLO;

— HepfoBipa CnoBam JUTUHM NPO BiANOBIAHNA GAKT MOXKe MPOCTEXYBATUCA Y TOMY pasi, KONn A0 Lboro
BOHa HEO[JHOPA30BO BMKpPKMBAiaca y HeNpaBAMBOCTI MOBIAOMIEHb MPO AKICb 06CTaBMHU, CNPUNMAETbCA
AK CXUTbHA JO BMrafyBaHb TOLWWO. 3aKPinieHHs Ta TPYAHOLLI MOAONAHHA CTepPeoTUy NpPo 6PexnBICTb
OVUTVHW, 3yMOB/IIOE 1 BiAMOBY Bifj MPUIAHATTA HEOOXiAHWX 3axodiB 3 60Ky AOPOCANX, KOTPUM CTasno
BiJOMO Npo BigNoBigHWN GaKT;

' Cnbo3ka €. [locnigkeHHA nepeaymMoB 3anpoBafXeHHA HOBOI NPaKTVKN AONUTY / ONUTYBaHHA OUTUHW, AKa NocTpaxaana Big
CeKCyasibHOro HacunbcTBa. MKiHoumin kKoHcopuiym YKpaiHu 3a niagTpyumku BICE (MiXkHapogHOro KatonmubKoro 61opo AnTrHM) Ta
OAK Foundation 2015.48 c.
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— npobnemy NPaBOOXOPOHLIB B OpraHisauii 1 TakTuui NpoBeAeHHA OKpeMux Cligumx (po3LyKoBMX) il
30KpeMma Il LONUTY 3 yKasaHMMU 0cobamMu. 3aCTOCYBaHHA 6e3TaKTHUX, 6e3ayMHIIX, TPUMYCOBUX, AUPEKTUBHMX
nigxofiB y NpoBefeHHi fii 3 HENOBHOMITHIM, MPV3BOAUTb JO NOTO «3aKPUTTA», Ta HEMOXKIIMBOCTI OTPUMAHHA
BaroMoi AnA NpUNHATTA pilleHb iHpopMalLlii; HEAOCTaTHE YCBILOMMNEHHSA TOrO, WO AiTU, KOTPI € XKepTBamu Un
CBiIKamMV CeKCyanbHOro HaCUNbCTBA, MOIIN CTaTU Le 1 06’'eKTaMm BMMBY (Pi3snyHOro, NCMXiYHOrO).

HaBegeHuin nepenik He € BUYEPMNHUM, OfJHAK AEMOHCTPYE OCHOBHI haKkTopw, KOTPi 3yMOBJIIOIOTb GOpMyBaHHSA
cuTyaUii, NOB'A3aHOI AK 3 TATEHTHICTIO, TaK | CyJ0BOIO NepCneKTMBOK BCTaHOBNEHX GaKTiB HACUIbCTBA Hag AiTbMM.

CuTyauisa icTOTHO NOripLUY€ETbCA, AKLLO AiTY e 1 NipaaTbca pisHUM dopMam TUCKY 3 OOKY NPOTHAiYOT po3cii-
[yBaHHIO CTOPOHM.

HenoBHONITHI, AKi CTanu »epTBamn Um CBIJKaMMN HACUSTbHULBKMX KPUMIHANIbHUX MPAaBOMNOpYLUeHb, nepebdyBsa-
t0Tb B 0CO6/IMBO BPa3MBOMY CTaHi, LLO 3yMOB/IOE HEOOXiAHICTb NpYAINEHHA iM 0Co6NMBOI yBarn 3 60Ky NpaBooxo-
POHLLIB Nif, Yac BCTaHOBNEHHSA BCix 06CTaBWH nogii. [puBaTHICTb L€l KaTeropii NpaBonopyLleHb BU3HAYAE TPYLHOLL
3raflyBaHHs Ta BUCBITIEHHA NePeXnTOro ANTNHOL. be3 ypaxyBaHHsA 0cO6AMBOCTEN ANTAYOT NCUXIKM OiANbHICTb Npa-
BOOXOPOHLB LLe Binblue YCKNagHIOETbCA.

Tak, aHKETYBaHHAM CMiBPOOGITHUKIB CNigUMNX NiAPO34iniB HaMK 3'ICOBAHO, WO 6iNbLUICTb 3 HKX (59%) y NpoBefeH-
Hi CMiNKyBaHHA 3 HEMOBHONITHIMU BiAYYBatOTb TPYAHOLL, AKi 3HAaYHOI MiPOIO, MOB'A3aHI 3: HebaXkaHHAM JOAATKOBO
TpaBMyBaTX AUTKHY, NPO Wo Haronocunm 100% i3 3a3HaueHOI KiNnbKOCTI NpaLiBHUKIB; BiACYTHICTIO 3HaHb NPO MiXHa-
poAHi po3pobKY ANiA AONUTY AiTel, NOCTPaXKAaNMX Bif CeKCyanbHOro HacUMNbCTBa — 93%; NOBEPXHEBNMM 3HAHHAMU
avTayol ncmxonorii — 81%; HeJOCTaTHIM piBHEM 3HaHb Ta AOCBIAY BUKOPUCTAHHA MEeTOAMKN «3efeHa KimHaTay — 79%.

HaBepfeHi BigOMOCTi AeMOHCTPYIOTb HEMiArOTOBEHICTb CAIAUNX O NPOBEAEHHA JONUTY NOCTPAXKAANNX Bif, CeK-
CyasibHOro HaCU/NA HEMOBHONITHIX. 3HaYHa YaCTMHA MPAaBOOXOPOHLB HAarOOLLYHOTb Ha TOMY, LLO Ait0Tb, CNPAYnCh
Ha BNacHWI [OCBIA, AKMIA He NOB'A3aHUIA 3 PO3C/TifyBaHHAM KPMMiHaNbHUX NPOBafKeHb 3a GakTamMy HacKIbCTBa
LLOJO HEeMOBHOITHIX B3arasi Ta MPOBEAEHHAM JONUTIB (ONMTyBaHb) 30KpemMa. KomneHcauito HeoCTaTHbOrO PiBHA
3HaHb MPABOOXOPOHLIi pearni3ytoTb 3a paxyHOK JOCBifY KOJEr, CAMOOCBITH, KypCiB NiaBMLLeHHA KBanidikawii Towwo.

3acnyroBye Ha yBary i Te, WO CMiBPOGITHUKM NPaBOOXOPOHHMX OPraHiB 3HAYHO pifLLle, HixX iHLWI cneuianicTy,
po3rnAagany 4eMOHCTPaLLi cekcyanbHUX Ail AiTen 3 nAnbkamuy AK NePEKOHNMBUIN JOKa3 CEKCYanbHOro HaCUNbCTBa.

BapTo BpaxoByBaTV BNACTUBOCTI AiTel JO HaBiloBaHHA. 30Kpema Te, CBiKaMu1 Yoro BoHM Oynu, MOXKe BuaaBa-
TVCb 3a NOZit0, Lo Bifbynacs 3 HAMN.

Tak, rpynoto JOCNiAHUKIB HAaroNOLYETbCA Ha Till Aunemi, Wo Aiti, AKi cnoctepirany 6arato cekcyasibHoi MoBeAjiH-
KW, MOXKyTb NPOAEMOHCTPYBATV ABHI i, KOTPi Hacnpaeai 3 HUMK He BigbOyBanuca?. Lie 3ymoBnoe HeoOXigHICTb BUKO-
pUCTOBYBaTU CBIAYEHHS AUTVHM B MOLUYKY iHLUNX BiJOMOCTEN AnA NiATBepAYKEHHA ab0 CNPOCTYBAHHA ii MOKa3aHb.

MoTpebye yBaru Te, WO Yy BifHOLLEHH] ManuXx AiTeli BikoM 2—3 pOKM, B AKUX He PO3BUHYTa peyoBa popma nepe-
padi inbopmaLii, notpebye NpaBMbHOI iHTepNpeTaLii iX CIOBHVKa MOBOI JOPOCVX. [1py LIbOMY Y/M MEHLLMM € BiK
AUTUHK (33 YMOB afIeKBaTHOIO PO3BUTKY, TOOTO He3aHeAbaHICTb Y CoLiaribHOMY Ta NefaroriYyHoOMy MiaHax), TUM YCHi
NOACHEHHA AMTUHOW 00CTaBMH NoAji Bce Ginblue nepeTBOPIOOTLCA Ha AeMOHCTpaLlito. Lie HeobxigHO BpaxoByBaTu
[NA NpaBUIbHOI OpraHisauii CnifikyBaHHA 3 AUTUHO BiANOBIAHOMO BiKy Ta MPOrHO3yBaHHA NOro pesysbTaTiB.

CTOCOBHO 6iNbLL JOPOCANX HEMOBHOMITHIX 3aCTOCYBaHHA aHATOMIYHIX IASIbOK MOXe MaTy AeLLO iHLWi pe3ynbTa-
TV, NepeayciM 3yMOB/EeHi KOMMNETEHTHICTIO Aili BiANOBIAHUX CNiBPOOBITHUKIB NPaBOOXOPOHHMX OPraHiB.

3a pesynbratamy NPOBEAEHOro AOCNIAKEHHA NPO 3aCTOCYBAHHA [0 HEMOBHOJITHIX O3HAK CeKCyasnlbHOro Ha-
cunbcTBa (MPOoABIB CeKCyanbHOCTI) 3'ACOBYBanoCh y MpoLeci CMiNKyBaHHA B NliKapHi y 27% giTel, nig Yac po3WwmnpeHnx

2 Boat, B.W., &Everson, M.D. (1988). Use of anatomical dolls among professionals in sexual abuse evaluations. Child Abuse &
Neglect, 12, 171-179. URL: https://www.sciencedirect.com/science/article/abs/pii/0145213488900257?via%3Dihub(gaTa
3BepHeHHA 26.05.2020).

3 Helen L. Britton and Mary Allyce O’KeefeUse of nonanatomical dolls in the sexual abuse interview ChildAbuse & Neglect, 15,
1991, Pages 567-573URL:https://www.researchgate.net/publication/21197094_Use_of_nonanatomical_dolls_in_the_sexual_

abuse_interview_interview(gata 3BepHeHHa 21.05.2020).
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dbopmaris BifIbHOro CninKyBaHHA — 62% Ta NOCTAHOBKM MUTaHb 3 BUKOPWCTaHHAM JIANIbOK U/ MasioHKiB — 73%* Hase-
[eHe AeMOHCTPYE, O OTPVMAHHSA BiANOBIAHOI KiNbKOCTI AaHUX NPO 06CTaBUHM BUMHEHOI MO BiAHOLIEHHIO JO ANTW-
HY nopii 3yMOBMIEHO CNPAMOBAHICTIO Ta YCBIZOMMNEHHAM il BignoBigHmx ocib. Mpo dbakT cekcyanbHOro HacubCTBa
MOKe 6y NOBIZOMNEHO I iHLIMM 0CO6aM, HAaNPUKa, BUATENIO B KOS, TPEHEPY CMIOPTUBHOT CeKLii, 6aTbKaM TOLLO.

CratTa 226 KIK YKpaiHu BM3HAYaE, WO AONUT ManoAiTHbOI ab0 HEMOBHOMITHBOT 0COOM NPOBOAUTLCA Y MPUCYT-
HOCTI 3aKOHHOIO NPeACTaBHUKA, Negarora abo NCMXoora, a 3a HEOOXIAHOCTI — NikapA®.

3aKOHHMM NpeACcTaBHUKOM Moxe 6y T ofvH 3 6aTbKiB Um ONiKyHiB AUTUHW. 3a BiACYTHOCTi Y AUTUHYM 6aTbKiB, abo
KO/ BOHM 3anifo3peHi y MPUYETHOCTI 0 KPMMiHaIbHOTO NPaBoMNOpYLLEHHSA, 3aKOHHUM MPefCcTaBHUKOM Mpr3Haya-
TUMETbCA CMNIBPOBITHUK CNyK0U y cnpaBax AiTel opraHy micLeBoi Bnagun. Ha 3akoHHOro npefcTaBHUKA NOKNafaETb-
€51 060B'sI30K 3a6e3neyeHHsA JOTPUMaHHA NPaB AUTUH.

[liTv BCiX BIKOBUX KaTEropii MEHLU CXUbHI BUKPYBATM KOPCTKE NMOBOAMEHHS 6aTbKiB. OfiHaK MOKa3HUKIM 3BUHY-
BayeHb 36inbLuyBanuca 3 Bikom aiteln, 50% fiten y Biui Big 3 fo 6 pokis, 67% gitel y Bivi Big 7 o 10 pokis Ta 74% pitein
y BiLi Big 1140 14 pokiB HagatoTb iHpopmaLiito Npo BianoBigHWI dakT ©.

Te, WO HENOBHOMITHI 3 6iNbLUOIO BiPOriAHICTIO MOXYTb NOBIZOMUTY NPO GaKT HACUNBCTBA, 34iIMCHIOBAHOTO ue-
HaMM POAVIHU Y CTOPOHHIMM 0coBamu aHi>k 6aTbKamu, NOTpebye BpaxyBaHHs B OpraHisaLii po3c/igyBaHHA LyxX Gpak-
TiB. Mpy UbOMY UMM MEHLUMM € BiK AUTVHK, TM GiNbLIMMKU MatoTb BYTI MiAO3PY B MOXKMBOMY 3aMOBYYBaHHI Heto
NPUYETHOCTI A0 NOAIT 6aTbKiB.

TaKnM U/HOM, 3 TaKTUYHKX MipKyBaHb 3aJlyuaTii 6aTbKiB [0 NPOBeAEHHA JOMNWTIB HE JOLNbHO, L0 3YMOB/EHO:

— YHUKHEHHAM MOXJINBOrO TUCKY Ha AUTUHY;

— TPYAHOLAMN HEMOBHOMITHIX 3 BUCBITIEHHA (akTy B MOBHOMY 06CA3i, y TOMy u4ucni 3 MPUYWH
COPOM'A3NNBOCTI, AUCKOMOpPTY;

— VMIMOBIpHMM CTPECOM Bif NOYYTOro, po3yapyBaHHAM, WO Npu3Bede A0 BIAMOBW Bif MIATPUMKNA AUTUHN
ToLLO.

BigcyTHiCTb nigTprMKM 3 60Ky 6nM3bKUX OCiB, CKopiw 3a BCe, NpuU3Befe A0 YCKNaAHEHb B MoAanblomMy
CrifIKyBaHHi 3 HEMOBHOMNITHIM. Y pa3i HeAOTPUMAHHA MPaBOOXOPOHLUAMYK HaNIeXXHOro CTaB/IEHHA 0 NPOBeEeHHA
[ill AUTVHA MOXe He HajaTu CBifueHHA abo HenpaBWIbHO Lie 3po6uTH, pe3ynbTaTomM Yoro 6yae HeloCTOBIpHa
KapTuHa nogii. AK HacnigoK BMHYBATLi YHUKHYTb NMOKapaHHA Ta NPOAOBXKaTb MNPOTUMPABHI AiAHHA NORIGHOro
xapakTtepy. Takum YMHOM, NnLle NpaBuibHa OpraHisauia CninkyBaHHA CNPUATMME OTPUMAHHIO BilOMOCTEN Npo
ob6cTaBUHM nogji.

HaBefleHe 1eMOHCTPYE 3aNeXHIiCTb MOXINBOCTEN BCTaHOBJIEHHA OOGCTaBUH Nogii, Wo cTanacb, 3 OQHOro
60Ky, Bifl BiKy Ta piBHA PO3BUTKY AUTUHW, 3 iHWOro — BiA npodecioHaniamy crniBpobiTHUKIB MPaBOOXOPOHHMX
OpraHiB B OpraHisadii Ta MpoOBefeHHi 3 HUM CMifIKyBaHHA, Y TOMY YMCAi 3 BUKOPUCTaHHAM MOXJTMBOCTEN aHATO-
MiYHUX NANBOK.

BucHoBKuM. [isnbHicTb CNigYoro Mae CnpsAMOBYBATUCb He NMLIe Ha OTPUMaHHA iHdopMaLii (6yab-aKuM
LLSIAXOM), @ WOHAMMEHLUE Ha MiHiMi3aL,ito MOXK/TMBOI LWKOAW ANTUHI.

TakTOBHIiCTb Ta NpodecioHaniam y Aiax 3 NoCTpakAanMm AiTbMy € 3aMOPYKOI0 YCMiXy OTPUMaHHA BifOMO-
CTel Npo 06CTaBUHM NMOAIT Ta HaJaHHA LPUANYHOI OLIHKYM ifgM BiANOBiAHMX OCi6.

[MpaBOOXOPOHLi, KOTPi HEAOOLHIOTb 3HAHHA NCUXOJIOTIT AiTEN Ta MOXINBOCTI BUKOPUCTAHHA CyYaCHMX
PO3p06OK, 30KpeMa 1 aHaTOMIUYHUX NANbOK, He B 3MO3i OTPUMYBaTV NMO3UTUBHUIA 3 MiHIMaNIbHUMW BUTPATaMM
yacy, cun Ta 3acobiB pe3ynbTar.

4 Leventhal, J.M., Hamilton, J., Rekedal S., Tebano-Micci, A., &Eyster, C. (1989). Anatomically correct dolls used in interview of
young children suspected of having been sexuallya bused. Pediatrics
URL:https://books.google.com.ua/books?id=CCKQAgAAQBAJ&pg=PA407&Ipg=PA407&dqg=Leventhal,+J.+M.+Hamilton,+J.,+Re-
kedal+S.,+Tebano-Micci,+A.,+%26+Eyster,+C.+(1989).+Anatomically+correct+dolls+used+in+interview+of+young+children+-
suspected+of+having+been+sexually+abused.+Pediatrics,+84,+900-906.(aaTa 3BepHeHHA 26.05.2020).

> KpvMiHanbHWiA npoLecyanbHUii KogeKe YKpaiHu. 3akoH YKpaiHu «[po BHeCEHHSA 3MiH [0 [eAKMX 3aKOHO4aBYMX aKTiB YKpaiHu y
3B'A3KY 3 NPUNHATTAM KprMiHanbHOro npouecyanbHOro kogekcy YkpaiHm». Xapkis : Ogiccenr, 2012. 360 c.

6 Trends in children’s disclosure of abuse in Israel:A national study IritHershkowitza, Dvora Horowitz b, Michael E. LambcChild
Abuse & Neglect 29 (2005) 1203-1214 URL: https://www.nationalcac.org/wp-content/uploads/2016/10/Trends-in-childrenas-disc-
losure-of-abuse-in-Israel.pdf (gata 3BepHeHHA 26.05.2020).
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TakvM UMHOM, AKICHe BUKOHAHHA AiANbHOCTI NPaBOOXOPOHUAMU Oyae CNpAMOBAHO He fMLie Ha BcebiuHe
po3cnifyBaHHA, a M ynepegXeHHa nofioHux GakTiB y ManbyTHbOMY.

3QiNcHeHMn aHani3 opraHi3auinHO-TaKTUYHMX acNeKTiB OTPMMAHHA BiGOMOCTEN NPO HAaCcUNbCTBO Bif Aiten
He € BUYEPHMM, L0 3YMOBJIOE HEOOXIAHICTb NpUAINEHHA NOMY 6inbll FPYHTOBHOI yBarM y Nofanblumx HaLmx
JOCNigKEeHHAX.

AHomauis

CTaTTa NnpucBAYEHa OpraHi3auinHO-TaKTUYHUM acneKkTam OTPMMaHHA BifOMOCTEN NPO HAaCUNbLCTBO Bif Ai-
Ten. Pe3ynbraTi NpoBeAEeHOro aHKeTYBaHHA CNiBPOOGITHNKIB CiAUMX Nigpo34iniB AEMOHCTPYIOTb HenigroTosse-
HICTb CNigYMX JO NPOBEAEHHA AONUTY NOCTPAXKAANNX Bifi CEKCYaNlbHOrO HACKA HEMOBHOMNITHIX.

Haronolwyetbcsa, WwWo notpebye BpaxyBaHHA BNAaCTUBOCTI AiiTell 4O HaBilOBaHHA i Te, CBijkaMy YOrO BOHW CTa-
N1, MOXKYTb BUAATU 3a NOZito, WO BifgOYyBanoca 3 HUMW. MNpu LboOMy UMM MEHLIMM € BiK AUTUHW, 32 YMOB afieKBaT-
HOro po3BUTKY (TO6TO He3aHe6aHICTb B coLianbHOMY Ta nefaroriyHoMy niaHax), TMM YCHi NOACHEHHSA AUTUHOI
06CTaBVH Nnogii Bce Ginblue NepeTBopIOOTLCA Ha IEMOHCTPAaL 0.

4

Summary

The article deals with organizational and tactical aspects of obtaining information on violence from children. The
results of the survey conducted among the investigation units demonstrate that they are not prepared to interview
child victims of sexual violence. It is noted that it needs to be taken into account that children have a persuasive
characteristic and that what they have witnessed may be mistaken for what happened to them. At the same time,
the younger the age of the child, in conditions of adequate development (i.e., not being neglected in social and ped-
agogical terms), the more oral explanations of the circumstances of the event become a demonstration.

It is pointed out that it is not advisable for parents to be present when dealing with a victim of sexual vio-
lence who is a minor.
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IOpUOUYHA 8i0N08IOAsIbHICMb, eKkoslo2idHa Ge3neka, sUOObYBAHHS B8Y2isJiA, NPABONOPYWEHHS, 2ipHUYO-NPAsosd
8ionoeioasneHicme.

MocTtaHoBKa npo6nemu. B YkpaiHi NTaHHA 3ax1CTy AOBKINNA peryntooTb noHag 40 3aKOHIB Ta COTHI Nig-
3aKOHHMX HOPMAaTUBHO-NPAaBOBKX aKTiB, MPOTe CMCTEMa BiANOBIAANbHOCTI 3a €KONOTiYHi NPaBOMOpPYLUEHHS, 3a-
6e3neyeHHs JOTPUMAHHSA eKONOTiYHKX NPaB NIIOANHN 3aNULLAETLCA C1abKOoo Ta HeedeKTHBHOI'.

Hanaxknugilwy ponb ans 3abesneyeHHA fieranbHOro Ta 6e3neyHoro BUKOPUCTaHHA NPUPOAHUX pecyp-
CiB 3arafniom i Hagp 30Kpema BifirpatoTb NONOXKeHHA CT. 13 KoHCTUTYyLiT YKpaiHu, Wo BigHOCATb OCTaHHI A0
06’eKTiB NpaBa BRacHOCTI YKpaiHCbKoro Hapoay. Big imeHi YkpaiHcbKoro Hapoay npasa BflacHMKa Haap 34in-
CHIOIOTb OpraHuv Aep»aBHoi BNafn Ta opraHun micueBoro camospaAgysaHHA (gani — OMC) B mexax, BU3HauYeHMnX
KoHcTuTyui€to.

3HaueHHs1 BCTAaHOBJIEHHSI HAPOAHOI BNAaCHOCTI Ha Hagpa B 3abe3nevyeHHi 3aKOHHOCTI X BUKOPUCTaHHA Mo-
nArae B Tomy, Wo, 6yayun BUHATKOBUMU po3nopAaaHnKaMm Hagap, BepxosHa Paga Ykpainu, BepxosHa Paga AsTo-
HoMHoOT Pecny6niku Kpum i micLeBi pagu, a Takox BiiNOBiAHI opraHu BMKoHaBYoi Bnaawn? (aani — OBB) noknukaHi
3abe3neyuyBaTi onTUMasnbHe NOEAHAHHA NyONiYHMX | NPUBATHUX iHTepeciB B cdhepi TaKOro BaXKNMBOro BUAY KO-
PUCTYBaHHA HagpaMu, AK BULOOYBaHHSA BYrinna — po3pobKy HOPMATVBHO-NPaBOBUX aKTiB, AKi CTUMYNOBaTK-
MyTb Cy6'€KTiB HAAPOKOPUCTYBAHHA [0 PaLioOHaNIbHOrO, KOMMEKCHOIO BUKOPUCTaHHA Haap A1A 3a40BOJIEHHSA
noTpeb y MiHepasnbHill CMPOBUHI, 3 O4HOIO GOKY, a 3 IHLWIOro — O OXOPOHW HAAP, rapaHTyBaHHSA Mif Yac KopuCc-
TyBaHHA HagpamMu 6e3neku Nogein, MaliHa Ta HABKOMMLLHBbOTO NpupoaHoro cepepouwla (gani — HMNC), 3abe3ne-
YeHHSA CTaioro Po3BUTKY BYrnefo0yBHOI rany3i Ta MiHiMi3aLito LWKiAIMBOro BNAMBY ripHUYMX POBIT Ha Hagapa 1
iHWi KomnoHeHTn HIMNC.

| xoua 3axofam IPUANYHOI BiANOBIZANbHOCTI 32 HEAOTPMMAHHA BUMOT PaLliiOHaNbHOrO BUKOPUCTAHHA Ta
OXOPOHY HaZlp 3aKOHOAaBeLb HAAA€E BaXKNMBOIrO 3HAaYEHHSA, MPaKTNKa, OAHAaK, AEMOHCTPYE, O YNC/IeHHI BUNaa-
KN HepaLioHaNbHOTO KOPUCTYBaHHS Haapamu Ta 3abpyaHeHHst HINC y npoueci BMaoOyTKy Byrinna, Aki kBanidi-
KylOTbCA AK NMPaBONOPYLUEHHS, MalTb CBOI NPUYMHK, NOB'A3aHI NepeBakHO 3i cPepoto NPaBO3acTOCYBaHHS, a
came HeedeKTUBHICTIO 3ax0fiB OPUANYHOI BiANOBIAANbHOCTI, Ta YaCTKOBO MOACHIOTbLCA Heponikamu chepu
HOPMATMBHOIO PerysoBaHHA, @ TaKOX CKNAAHICTIO IX pO3CNigyBaHHSA.

OTKe, BpaxoBYyOUM Haf3BMYaHY BaXKNUBICTb AN1A CYYaCHOI BITYN3HAHOI €KOHOMIK/ TaKoi eHepreTUYHOI Cu-
POBWHW, SIK BYTiNs, Ta BUCOKUI PiBEHb €KOMOTiYHOT Hebe3neKu, XxapakTepHWIA AN1A NPOoLEeCiB 1Oro BUAOOYBaHHS,
NUTaHHA LPUAMYHOT BiANOBIAANIbHOCTI 33 NOPYLLIEHHA 3aKOHOAABCTBA B Uil chepi yaABNATbCA BKPal akTyaslbHW-
MU | MOXKYTb PO3rnagaTnCA AK MeTa L€l CTaTTi.

Buknag oCHOBHMX MOJNIOXKeHb. HallxapaKTepHiWwyMn prucammn cydyacHUX BYriefoOyBHUX MiANPUEMCTB 3
nornsagy ekonorivyHoi 6e3nekn € po3pobka PoaoBMLL KOPUCHMX KonanuH (aani — PKK) y Takmx maclitabax i Tem-
nax, Lo CTaBAsATb Nif 3arpo3y iHTepecy ocib He TiNbKM 3anyyeHnx 4O KOPUCTYBAHHA Hagpamu, ane 6inbluoto

' TNpo PekomeHAaaLii napnaMeHTCbKUX CllyxaHb Ha Temy: «[piopuTeTu eKonoriyHoi nonitukn BepxosHoi Pagn YkpaiHu Ha HacTynHi
N'ATb POKiB»: NocTaHOBa BepxosHoi Pagn Ykpainu Big 14 ciuHa 2020 p. N2 457-1X // Tonoc YKkpaiHu Big 30.01.2020 - N2 18.

2 Kopekc YKkpaiHu npo Hagpa Big 27 nunHAa 1994 p. N2 132/94-BP. URL: https://zakon.rada.gov.ua/laws/show/132/94-
%D0%B2%D1%80 (nata 3BepHeHHsA 29.05.2020).
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Mipoto Tux ocib, Aki nepebyBatoTb Y 30Hi BMAUBY FipHMUKX POBIT (picT BUpPObONeHrX NpoCTopiB, MPOCigaHHA No-
BEpPXHi, BUIyYeHHA 3eMesb Nif BifBanu, NOPYLEeHHA FigponoriYyHOro pexxnmy rpyHToBUX i NiA3eMHUX BOg, 1X
MiHepani3auia noHa AonyCcTUMOro BMICTY, 3abpyaHeHHA aTMocdepHoro nositTpsa Towo). Tomy ByrnegobyBHa
ranysb, AKa OXOMJIE NPOLEeCH BUPOOHMLTBA (BMAOOYTKY), 30arayeHHs, TPAHCMOPTYBAHHA BYriflbHOI NPOAYK-
Ui, € opraHisauiiHO CKIaAHOLO, EKOJIOFrO-eKOHOMIYHO Ta BUPOOHNYO-TEXHOOTYHOK CUCTEMOLO, L0 AKTUBHO
BMJINBAE Ha JOBKINNA.

MUTaHHA PUANYHOI BifNOBIAaNbHOCTI 3a NOPYLLEHHA 3aKOHOAABCTBA MPO eKoJorivyHy 6e3neKky po3risaa-
NINCA BITYN3HAHMMM HAayKOBLIAMU 3 MOrNAAY pPisHUX acnekTis. Tak, O.M1. Lem’AKoB gnA BAOCKOHaNEeHHA NpaBoBoi
OXOPOHM HaZp 3anporoHyBaB BHecTn fo Kogekcy YKkpaiHn npo Hagpa (gani — KnH) npaBoBi HOpMK CTOCOBHO
BCTaHOBJIEHHSA BiAMNOBIJAaNbHOCTI Cy6'EKTIB HAAPOKOPUCTYBaHHSA | AepKaBHMX OpPraHiB 3a NOPYyLIEHHA NpaBu i
YMOB OOMEXeHHS, 3yNUHEHHA abo NPUNUHEHHS MpaBa KOPUCTYBaHHA Hagpami®,

CBoeto yeproio |.B. XoxnoBa cTBepAKYyE, O BOHa fOBeNa AOLUiNbHICTb 3aKOHOA4ABYOr0 3aKpinfeHHs i npo-
Bena Knacuoikauito nigctaB NPUNUHEHHA NpaBa KOPUCTYBaHHA HaJpamm 33 O3HAKOIO IXHbOrO 3B'A3KY 3 Mopy-
LUEHHAMMN MPUPOAOOXOPOHHUX BUMOT, OCKINIbKM B TaKOMy pasi, Ha AYMKY 3a3HauyeHOi aBTOPKWU, MOXINBO Of-
HO3HAYHO BM3HAUYMUTU NPABOBY BiAMNOBIJANbHICTb CYy6'EKTIB MpaBa KOPUCTYBaHHA Hagpamu NicaA NPUNMHEHHSA
Takoro npasa‘.

B.K. ®inaToBa y CBOEMY JOCHIAKEHHI TaKOX NiATPUMaNa BCTaHOBNEHHA BiANOBIAaNbHOCTI Cy6’'eKkTiB Hapgpo-
KOPWCTYBaHHA i AepaBHUX OpraHiB 3a NOPYLeHHA NpaBusl i yMOB OOMeXeHHSA, 3yNUHEHHA abo NPUNMHEHHSA
npaBa KOPUCTYBaHHA Hagpamu °.

MpoaHanisyBaBlUM MOHATTA OpPUANYHOI BianoBiganbHOCTI B cdepi BMAOOYBaHHA KOPUCHMX KOMasuH,
P.C. KipiH oxapakTepu3yBaB 0COONMBOCTI KPUMiHaNbHOI, aAMiHICTPATUBHOI, UMBINIbHOT, ANCUMMAIHAPHOI, FipHU-
Yo-NpaBOBOI BiAMOBIAANBbHOCTI B Wil cdepi Ta 3p06UB BUCHOBOK NPO Te, L0 BU3HAY€EHi 3aKOHOAABCTBOM CKNaam
npaBOMopYLLEHb, 3a fAKi NepeabayeHo BiAMOBIAANbHICTb, HAA3BUYANHO CNAabO KOPECMOHAYIOTb He TiIbKN MiX
co6010, a  MiX 3MICTOM [epKaBHOrO FiPHUYOro Harnagy, NPMYoMy 3a OKpeMi BUAW HemnpaBOMipHOI NoBegiH-
K1 cy6'ekTiB BMAOOYBaHHA KOPUCHMX KOMasvH I0PUANYHOT BiAMNOBIAanbHOCTI B3arani He BCTaHOBMeHOS, Hapani
3a3HauyeHMI aBTop UiSIKOM BUMNpPaBAaHoO foAaB A0 NaHKW «Harnag — BignoBiganbHiCTb» M CKNagHUK o6oB'a3KiB
KOpWCTyBauiB Hagpamu ’.

TakoX cnig norogmTnca i3 nonoxeHHAM H.A. MakapeHKo, fika Y CBOi1 po6OTi NiAKPeCI0E HN3bKY epeKTnB-
HiCTb 3aCTOCYBaHHA BiANOBIAANIbHOCTI 3@ €KOJIOriYHI NpaBONOPYLUEHHSA B ranysi BugobyTky Hadptu 11 rasy?.

Posrnagatoun BMan opuanyHoi BignosiganbHocTi B chepi oxopoHn Haap, O.M. OniliHUK cTBEepaXKYE, L0
ripHNYO-NpPaBOBa BiANOBIAANbHICTb, AKA BUAINAETLCA OKPEMMMUN BYEHVIMN, € HE OKPEMUM BUAOM OPUANYHOT
BiANOBIAaNbHOCTI, @ BifANOBiAANbHICTIO aAMiHICTPaTUBHOLO, 3 NMPUTaMaHHUMK i 0CO6NIMBOCTAMM, 3yMOBAEHUMMA
cneumndikoto ripHMYOro 3aKOHOAABCTBA i HAAP AK 06'€KTY 10ro 0XopoHK®. Kpim Toro, aBTop BCTAHOBMUB, LLO HasB-
Hi B Kogekci YKpaiHu npo agMmiHicTpaTuBHI NpaBonopyweHHA (gani — KnAll) caHKUii 3a nopyLeHHsA B ranysi Bu-
KOPUCTaHHA Ta OXOPOHW HaJp He BifirpatoTb TiEl poni, AKY Ma€ BigirpaBaTu iIHCTUTYT BIANOBIAANbHOCTI, 3 OrNAgy
Ha iX HeCniBCTaBHICTb 3 EKOHOMIYHVMU HaCJTifKaMK LWKOAM, AKa MoXe OyTI 3aBAaHa Hagpam y pasi mopyLleHHs
ripHMYOro 3aKoHOAABCTBA. 1151 BUPILLEHHSA LibOro NMUTaHHA O6rPYHTOBAHO HEOOXIAHICTb BHECEHHSA BiAMOBIAHNX
3MiH go KnH, Aki 6 nepen6ayanu MOXIMBICTb aHyNIOBaHHA CrneLianbHOro A03BOMY Y pasi BUMHEHHA HaOpPOKO-
pvcTyBayem NpaBonopyLIEeHHA B rasy3i OXOPOHU Haap.

3 Lem'akos O.M. MNpaBoBe perynioBaHHA BMKOPWCTaHHA Ta OXOPOHW Hagp : aBToped. AUC.. KaHA. opua. Hayk : 12.00.06 ;
Hau. ropuna. akag. Ykpainu im. . Mygporo. Xapkis, 2003. 20 c.
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7 R.Kirin. (2019). Statutory and regulatory requirements in the process of mineral mining in Ukraine. Review and analysis. Mining
of Mineral Deposits, 13(2), 59-65.
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oo octaHHbOI Mpono3udii cnif 3ayBaxkmTu, LLO BOHA He Byna HOBENOK aHi Af1A rocrnofapCcbkoro 3aKoHO-
[aBCTBa, aHi A/1A 3aKOHOAABCTBA MNPO Hajpa 3aA0Bro Ao il popMyntoBaHHA BKasaHIM aBTOPOM, afiXke e Y nep-
LIOMY MiA3aKOHHOMY aKTi, AKA BigMNOBIAHO [0 YMHHOI Ha TOW Yac pedakuii cT. 16 KnH BcTaHoBnoBaB MNopAagok
HajaHHA crevianbHMX JO3BONIB (NiLleH3i) Ha KOPUCTYBaHHA Hagpamum (MocTaHoBa ypAgy Big 31 cepnHa 1995 p. N@
709), 6yna Bumora o KOpUCTyBaya HaZp, AKUIN OTPUMAB NiLeH3ito, 3 [HA ofeprKaHHA NMMCbMOBOTIO NMOBIJOMIIEHHS
Jepxkomreonorii Npo ii aHyNtoBaHHSA, NPO NPUNUHEHHA AISNbHOCTI 3 BUKOPUCTAHHA Hagp, nependayeHoi Ui
niyeHsieto. Tak camo NonoxeHHAM Npo NopAfoK Buaadi cy6’ekTam NignpUeEMHULbKOI AiIANbHOCTI cnelianbHUX fo3-
BONIB (NiLeH3iin) Ha 3AiNCHEHHS OKpeMKX BUAIB AiANbHOCTI (NocTaHoBa ypAgy Big 17 TpaBHs 1994 p. N2 316) 6yno
BCTAHOBJIEHO, WO Y pa3i NOBTOpHOro abo rpy6boro nopyweHHa npaBun 34iMCHEHHA OifNbHOCTI, Ha AKY BUAaHO
niyeHsito, UA NiueH3ia moxe OyTy aHyboBaHa 3a pilleHHAM JliLeHsilnHOT nanaTy abo opraHy, Wo ii Buaas.

YnHHUIM MopAanok perynioe NMTaHHA HafaHHA crneuianbHUX 4O3BOMIB Ha KOPUCTYBAHHA HagpaMm y mexax
TepuTopii YKpaiHu, ii KOHTUHEHTaNbHOrO Wenbdy Ta BUHATKOBOI (MOPCbKOI) EKOHOMIUYHOT 30HM, @ TAKOX BM3Ha-
Yae npouenypy NPOAOBXKEHHA CTPOKY Aii, nepeodopMNeHHs, NOHOBNEHHA Ail, 3yNMHEHHA Ail UM aHy/oBaHHA
[03BOJTy Ta BHECEHHA A0 HbOro 3MiH'C. 30Kkpema, Bufava (BigmoBa y Bugadi, nepeodopMieHHs, aHyt0BaHHSA)
[03BOJTY 34iICHIOETbCA BIANOBIAHO A0 3aKoHY YKpaiHu «[po fo3BinbHY cnuctemMy y chepi rocnofapcbKoi gisnb-
HOCTi».

OcobnmBoCTi eKonoriuHoi 6e3neku ripHUUMxX Po6iT, AKI NpUTaMaHHi 11 npouecam BMaoOyBaHHA BYrinna, Bpe-
rynboBaHi cT.cT. 34 — 36 MipHMYoro 3akoHy YkpaiHu "' (gani — [3Y), wo nepenbayatoTb: 1) OCHOBHI eKONOriuHi BU-
mMoru 'y chepi npoBefeHHA ripHUUKMX PoBIT; 2) 3anobiraHHA WKIAIMBOMY BIIMBY FipHUYKX PobiT; 3) 3axoau Woho
3abe3nevyeHHs ekosloriyHol 6e3neku nig yac NpoBefAeHHs FripHUUYnX PooiT.

Kpim Toro, I'3Y MicTUTb HM3KY NPUMKCIB, AKI CTOCYIOTbCA 3arajibHMX NUTaHb FiPHUYO-eKONorivHoI 6e3neKku, a
came: 1) geprkaBHa MoJliT1Ka B ripHNY0400YBHI MPOMUCIOBOCTI 6a3y€eTbCA Y TOMY YMC/I HA MPUHLUMNI NigBULLEH-
HA eKOJOoriYHOT 6e3neKu ripHMYMX NiaNnpUeMCTB (CT. 7); 2) o noBHOBa)eHb MicLieBrx OBB Ta OMC y cdepi ripH1uUmnx
BiJHOCWH BignoBIAHO [0 X KOMMeTeHLil, cepe iHLOro, HANEeXXNTb BU3HAUYEHHSA B YCTaHOBIEHOMY MOPAJKY PO3Mi-
piB BiALWKoAYBaHb NiANPUEMCTBAMM, YCTaHOBAMM Ta OpraHi3auiaMm He3anexHo Bil dopmm BRacHoOCTI 3a 3abpya-
HEeHHA JOBKINNA Ta iHWi eKonorivni 36utku (cT. 11); 3) OfHI€E0 3 OCHOBHUX BUMOT [0 NPOBEAEHHSA FPHUUYMX POBIT €
3abe3neyeHHn pajiauiiHoi Ta eKonoriyHoi 6e3neku nig Yac NpoBefAeHHA ripHUUnX pobiT (cT. 18).

HapewrTi, cT. 49 [3Y BCTaHOBNEHO, WO 0CO6M, BUHHI B MOPYLUEHHI FipHMYOro 3aKOHOAaBCTBA, NPUTAraloTb-
€A A0 AMCUMNIIHAPHOI, AMIHICTPATUBHOI, LMBINIbHO-MPaBOBOI, KPUMiIHaNbHOI BiAMoOBiAaNbHOCTI BiANOBIAHO A0
3aKoHiB YKpaiHu. [lo npaBonopyLeHb y cdepi ekonoriyHoi 6e3neky NpoBeAeHHs FipHUYMX PobiT cnig BigHecTu:
HEBUKOHaHHA Npasun 6e3neKkn Ta NpaBui TEXHIYHOI ekcnyaTaLil, EgMHMX NpaBun 6e3nekun Npu NigpuBHUX PO-
60Tax Ta iHLWMX HOPMaTMBHO-MPABOBMX AKTIB, LLIO perynioTb 6e3neky NpoBefeHHA FipHUUNX POOIT, MPUAHATIX
y BCTaHOB/IEHOMY 3aKOHOABCTBOM NOPAAKY; MPUNHATTA TEXHIYHUX pilleHb, WO He BignoBiaaloTb BMMOram rip-
HUYOro 3aKOHOAABCTBA; MPOBeAEHHA pHUUYNX PObIT 6e3 3aTBepAKeHOI B YCTaHOBIEHOMY NMOPAAKY TEXHIYHOT
LOKYMeHTaUii (NpoekTiB, nacnopTiB Towo) abo 3 NopyLeHHAM iX BUMOT; NepPeKPYyUYEHHA PO3pPaxyHKIB i nokas-
HUKIB 6e3neKu ripHUUYNX POBIT; HEBUKOHAHHA 3aKOHHUX BUMOT BiiMOBIAHUX LEHTPaNIbHUX OpraHiB BUKOHaBYOI
Bnagn y coepi npoBefeHHs FipHUYMX POBIT; HEBMKOHAHHA 3axofiB WOA4O 3anobiraHHs ra3oguHamiuHUM ABU-
Lam; MpoBeAeHHA FipHUYMX POBIT Ha FipHUYMX NigNpMeEMCTBax 6€3 BUKOHaHHSA NPOTaBapiiHMX 3axXopiB.

LLikopa, 3aBAaHa BHACNiAOK MOPYLUEHHA FiPHMYOro 3aKOHOAABCTBA, 3rigHo i3 ¢T. 50 [3Y BigwKogoByeTbCA B
nopAAKy Ta po3Mipax, BU3HAYEHUX 3aKOHaMM YKpaiHW. 32 NOPYLUEHHA FPHNYOro 3aKOHOAABCTBA NPaLiBHUKN
ripHUYMX NIANPUEMCTB HECYTb ANCUUMNAIHAPHY BiANOBIAaNbHICTb 3rigHO 3 [0NOKEHHAM NPO ANCLUUNIIHY npa-
LiBHVKIB ripHWUMX NigNPUEMCTB, WO 3aTBEPAKYETbCA KabiHeTom MiHicTpiB YkpaiHn'.

BignoBigHO [0 OCTaHHBbOrO 3a 3rafaHi MopyLeHHsA, NepeabaveHi cT. 49 3Y, NpauiBHUKM NPUTAralOTbCA 4O
ancumnnaiHapHoT BigNoBiAanbHOCTI, KpiM BUNAAKIB, KON NpauiBHUKU NPUTAraloTbCA OO KPUMiHAaNbHOT BignoBi-
[JanbHOCTI BifnoBiAHO [0 3aKOHIB YKpaiHu. [1o npauiBHMKIB FipHMUYMX NiZAPUEMCTB, WO AONYCTUAN NOPYLUEHHA
ripHNYOro 3aKOHOAABCTBA, 3aCTOCOBYIOTbCA TaKi BUAW ANCUMUMITIHAPHOTO CTATHEHHSA, AK JOraHa Ta 3BifIbHEHHA.

1% Tpo 3aTBepmKeHHA MopAaaKy HafaHHA creulianbHUX JO3BOJIB Ha KOPWUCTYBaHHA Hagpamu : noctaHoBa KabiHeTy MiHicTpis
Ykpainn Big 30 TpaBHA 2011 p. N° 615 (B pepakuii noctaHoBu KabiHeTy MinicTpiB YkpaiHu Big 19 niotoro 2020 p. N2 124).
URL: https://zakon.rada.gov.ua/laws/show/615-2011-%D0%BF?find=1&text (aaTa 3BepHeHHsA 29.05.2020).

""" TipHWMunii 3aKoH YKpaiHu Bif 6 >koBTHA 1999 p. N 1127-XIV. URL: https://zakon.rada.gov.ua/laws/show/1127-14 (naTa 3BepHeHHsA
29.05.2020).

12 Tlpo 3aTBepaAxeHHsA [MoNoXKeHHA NPO AUCUMIIIIHY NPaLiBHMKIB ripHUYMX NiANPUEMCTB : nocTaHoBa KabiHeTy MiHicTpiB YkpaiHn
Bif 13 6epe3Ha 2002 p. N© 294. URL: https://zakon.rada.gov.ua/laws/show/294-2002-%D0%BF (aata 3sepHeHHsA 29.05.2020)
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3acToCyBaHHA AUCUUMNIHAPHOIO CTATHEHHA He 3BiNlbHAE MPaUiBHUKA, AKMI JOMYCTUB NMOPYLUEHHA TMPHNYOro
3aKOHOZABCTBA, Bify MaTepianbHOT BigNoBifanbHOCTI, NnepeabayeHoi 3aKkoHOLABCTBOM. [apaHTil y pasi noknageH-
HA Ha npauiBHNKIB MaTepianbHOI BiANOBIAANbHOCTI 3a WKOAY, 3anofiAHy NiAnNpuUEMCTBY, YCTaHOBI, opraHisaduii,
Hapasi peryniotoTbca rnasoto IX (cT.cT. 130-138) KopeKkcy 3akoHiB Npo npauto YKpaiHu.

MprBepTac yBary, WO B acneKTi Temu 4OCNIAKeHHA 1 NONoXKeHHA cT. 3 3Y, BignoBiaHO 4o AKOro ripHudi Bif-
HOCUHW, WO BMHMKAIOTb Y NPOLECi AiANbHOCTI FipHUYUX NifNPUEMCTB, PEryioloTbCA, OKPIM CriewianbHNX 3aK0-
HiB, IHWNMM 3aKOHamMK YKpaiHW Ta NPUAHATMMN BiANOBIAHO A0 HUX HOPMATMBHO-NMPAaBOBUMUN aKTaMU, 30Kpema,
Mi>Krany3eBUmU Ta rasny3eBuUMU MpaBuiaMm TEXHIYHOT eKcrsyaTauii, o BCTaHOBIOIOTb BUMOIMY Ta HOPMU LWOZO
edeKTNBHOro, 6e3MeYHOro Ta eKoJSIoriYHO YMCTOro NPOBeAEHHs FipHMYKX POobiIT, opraHisauii Ta ynpasniHHA BU-
pobHMLTBOM. 30Kpema, MpaBunamm TexHiuHoI ekcnnyaTadii ByrinbHux waxt' (aani — MTE) y po3gini XXI «Bigno-
BifjaNIbHiCTb NpauiBHUKIB 32 NnopyLueHHaA MNTE» (n.21.2) BCTaHOBNEHO, O KOXeH NpauiBHMK NepCcoHanbHO Hece
AncumMnaiHapHy, aaMiHiCTpaTUBHY, MaTepiaiibHy abo KpMMiHanbHY BiANOBifanbHICTb 38 HEAOTPUMAHHA BUMOT i
Hopm MTE Ha cBoill AinAHLi po60oTH, a TaKOXK 3a MOBHOTY, CBOEYACHICTb | MPaBUIIbHICTb Ail N0 3anobiraHHio aBa-
piAam y Hebe3neyHux cuTyauisax. BUHHI B cTBOpeHHi Hebe3neuHoi gii (6e3gianbHOCTI), Wo npr3Bena fo aBapii abo
HeLacHoro BUNagKy, NpuTAraloTbCa A0 BiANOBIAANbHOCTI 3rigHO 3 Ail0YMM 3aKOHO[aBCTBOM.

3rigHo i3 n. 18.1.3. po3giny XVIII «OxopoHa HIMC» MNTE 3akoHoAaBCTBO YKpaiHW BMMarae Big, MignpuemcTs
ByrnegobyBHOro i ByrnenepepobHOro KOMMIEKCiB, AK Hanbinbl eKonoriyHo HebesneyHnx, CTBOPEHHA HOBUX
TEXHONOTI i 3ac06iB BUAOOYTKY BYrinnA, Lo f4O3BONATb MiHIMI3yBaTu ix HeraTueHMiA BnavB Ha HIMC. Po3po6bui
i BMIPOBafXeHHI0 HOBUX TEXHONOTIM i MalinH Ana BMAoOYTKy i nepepobneHHa BYriniA NoBMHHa nepeaysatu
oujiHKa ix Bnamy Ha HIC.

MopyLeHHA 3aKoHOAABCTBa NPO Hazpa 3rifHo i3 ¢T. 65 KnH Takox TArHe 3a coboto aucumnaiHapHy, agmi-
HICTPaTMBHY, UMBINIbHO-NPABOBY | KPMMiHaNbHY BiAMOBIAaNbHICTb 3rifHO 3 3aKOHOAABCTBOM YKpaiHu. Y LibOMy
NPUNMCi MoXHa BUAINWUTY TaKi CKNaau npaBonopyLleHb, AKi 6e3nocepefHbo Yn ONocepeKOBaHO CTOCYOTbCA
ekosioriyHoi 6e3neku nig yac BuaobyBaHHA BYrinnaA: 1) caMoBiflbHe KOPUCTYBaHHA HagpamMu; 2) HALHOPMATMBHI
BTPATU i NOTipLUEHHA AKOCTI KOPUCHUX KOManvH npu ix BuaobyBaHHi; 3) nowkoaxeHHa PKK, ski BuKknouyaoTb
NOBHICTIO @60 CYTTEBO OOMEXYIOTb MOXKIMBICTD iX NOAANbLUOT eKcryaTaLii; 4) nopyLlweHHA BCTAHOBJIEHOMO MO-
pAaKy 3abynoBu NoL 3anAraHHA KOPUCHMX KOManuH; 5) HEBMKOHAHHSA NpaBui OXOPOHW Haap Ta BUMOT LLOAO
6e3neku nogen, ManHa i HMC Big wkignnsoro Bnaney pobiT, MOB'A3aHNX 3 KOPUCTYBAHHAM Hagpamu; 6) HEBU-
KOHaHHA BMMOT LLOAO0 NPUBEAEHHS TFipHUUYNX BUPOOOK i CBepASIOBYH, AKi NiKBiAOBaHO abo 3aKOHCEpPBOBAHO, B
CTaH, AKNIA rapaHTye 6e3neKy Nofei, a TaKoXK BUMOT LWoA0 36epeXeHHsA POAOBULL, FipHNYKX BUPOOOK i cBepa-
NIOBVIH Ha Yac KoHcepBaLlil.

[lo Toro X cnif MaTy Ha yBasi, Lo 3aKOHOAaBYMMM akTaMu YKpaiHU Moxe OyTy BCTaHOBJIEHO BiANOBiAanb-
HICTb 1 3a iHWI NOpYLIeHHA 3aKOHOJABCTBA NPO Hagpa. Tak, BignoBiaHO [0 CT. 3 3aKoHy YKpaiHu «[1po ouiHKy
BM/IMBY Ha AOBKiNNA»'* 3a60POHAETLCA NPOBAAKEHHA rOCNOAAPCHKOT AiANbHOCTI, eKcnnyaTauia 06'eKTiB, iHLWi
BTPYYaHHS B NpUpoaHe cepefoBULLe i naHgwadTy, y ToMy Yncii BMaoOyBaHHA KOPUCHUX KOManmH, BUKOPUCTaH-
HA TexHoreHHux PKK, AKLo He 3a6e3neyeHo B MOBHOMY 06CA3i foAepKaHHA eKOOriYHMX YMOB, nepefdayeHnx
y BUCHOBKY 3 OLliHKM BMAIMBY Ha AoBKinnA (gani — OBJl), pilweHHi Npo npoBagXeHHsA NiaHOBAHOI [iANbHOCTI Ta
NpoekKTax 6yaiBHNLUTBA, PO3WMNPeEHHS, NnepenpodintoBaHHA, NiKBiaaLii (AeMoHTa)y) 06'€KTiB, iIHLLUNX BTPYYaHb y
npupogHe cepepoBuLLe i naHAWAaPT, y TOMY UNCAi BUAOOYBAHHA KOPUCHUX KOMaJIVH, BUKOPUCTaHHSA TEXHOTEH-
HUx PKK, a TakoX 3MiH Y Ll 8ianbHOCTi a0 NOJOBXEHHS CTPOKIB ii MpOBafXeHHs.

3rigHo i3 cT. 16 LUbOro 3aKoHY AifANbHICTb Cy6'eKTIB rocnofapioBaHHA He3anexHo Big Gpopmy BAaCHOCTI, WO
NPoBaAnNTbCA 3 MOPYLUEHHAM 3akoHofaBcTBa npo OBJl, moxke 6yTu: 1) TMMYacoBo 3abopoHeHa (3ynuHeHa) — 4o
BMKOHaHHA BCTaHOBMEHUX Y BUCHOBKY 3 OB/l eKonoriyHmMx yMOB 3yNMMHAETbCA eKCryaTauia NignpueMcTBa um
OKpEeMUX NOro LexiB (AinbHMLb) | OAUHNLD 06MaHaHHSA; 2) NPUMNHEHA — MOBHICTIO MPUMNUHAETHCA X eKCnlya-
Tauifa. Y pasi TMMYacoBOi 3a60POHM (3YNMUHEHHA) UM NPUNUHEHHA AiANbHOCTI NiANPUEMCTB 3a60POHATLCA BCi
BUKUAW | CKUAWN 3a0pYLHIOUMX PEYOBUH Ta PO3MILLEHHA BiAXOAIB NiANPUEMCTBA 3arajiloM UM OKPEMUX NOro
uexiB (ginbHULb) i oAMHULb 00NafAHAHHA.

3 Tlpo 3aTBepAKeHHA Ta HafaHHSA UYMHHOCTI cTaHpapTty MiHuByrnenpomy YkpaiHu COY 10.1-00185790-002-2005 «[MpaBuna
TeXHiIYHOI eKcnyaTauii ByriflbHMX LWaxT» : Haka3 MiHicTepcTBa ByrinbHOI npomncnoBocTi YKpaiHu Big 14.11.2006 p. N2 539. BigomocTi
MinicTtepcTsa ByrinbHoi npomucnosocTi YKkpaiHu Big 11.2006. 2006 p., N2 11.

% Tlpo ouiHKy BNIUBY Ha AOBKINAA : 3akoH YKpaiHu Bif 23 TpasHsa 2017 p. N2 2059-VIIl. OdiuinHnii BicHMK YKpaiHu Big 27.06.2017.

2017 p., N2 50, cTop. 5, cT. 1549.



Legal responsibility for violation of legislation in the sphere of ecological safety at mining ‘§

AQMmiHicTpaTMBHa BiANOBIAaNbHICTb 3a NOPYLIEHHA 3aKOHOAABCTBa B cdepi ekonoriyHoi 6e3nekn nig yac
BMAOOYBaHHA BYTiNnA € BUAOM, AKUI HANBIiNbLL YacTo 3aCTOCOBYETHCS 3a HAAPOBI NpaBonopyLeHHs. KnAll ne-
penbayae BiaNoOBiAanbHICTb 3a: NOPYLUEHHA NpaBa Aep>aBHOI BNAaCHOCTI Ha Hagpa (CT. 47); NOpyLUeHHA BUMOT
OO OXOPOHU Haap (CT. 57); nopyLueHHA NpaBui i BUMOT NpoBeAeHHA PO6iIT Mo reonoriYHOMy BUBYEHHIO HAaAP
(cT. 58); NOpyLUEHHA BUMOT LOA0 BMAOOYTKY KOPUCHMX KONanH (CT. 58-1); mopyLIeHHA BUMOT 3aKOHOAABCTBa Y
cdepi ouiHKM BNAMBY Ha AoBKinna (cT. 91-5).

3n04MHOM, BiAMNOBIAHO A0 CT. 240 KprMiHaNbHOrO KopeKcy YKpaiHu, € NOPYLUEHHA NPaBUSI OXOPOHU abo
BUKOPWCTAHHA Hagp.

BucHoBKu. [TligcymoByoun npoBegeHe AOCNIAXEHHA, MOXKHA 3aMpOonoHyBaTy TaKi BUCHOBKN:

1.TipHMYO-NpaBoOBY BifNOBIAANbHICTb HE CRiJ PO3rNAZATA Hi AK OKpeMui BUA K PUANYHOI BifNoBiganbHOCTI,
Hi AK cKnagosui NigBma OQHOrO 3 il BUAIB, OCKINbKM BOHa NMLle MPOABAAETbCA Y TPAAULINHUX BUAAX
IOPUANYHOI BIANOBIganbHOCTI. [ipHMUYO-NpaBOBY BiAMOBIQANbHICTL MPOMOHYETLCA PO3rNAJaTN AK
Mi>Krany3eBuUn iHCTUTYT NPaBa, WO CKIaAaETbCA 3 HOPM EKOJIOTiIYHOrO, HaAPOBOTO, FiPHMYOTO, LMBINBHOTO,
TPYAOBOrO, afAMIHICTPATUBHOIO, KPUMIHANbHOrO MpaBa, B MeXax fAKOro MOXMBE [AOCNifXeHHA
CyCNiNbHUX BIAHOCKH Y cdepi BUKOPUCTAHHSA, OXOPOHM Ta 6e3neKkn Hap 3 METOK BMBYEHHS, YABNIEHHS,
cmcTemaTm3alii 1 po3MerkyBaHHA Pi3HMX BUAIB OPUAMYHOI BiANOBIganbHOCTI B Uil cdepi.

2. TipHM4o-npaBoBa BiAMNOBiAaNbHICTL — Ue NepeabayeHi 3aKOHOAABCTBOM MPO Hagpa Ta FipHUYMM
3aKOHO[ABCTBOM HEraTVBHI HaCnigKM ANAa KOpUCTyBaya Hagp y BUMAZI NPMMycoBOro nosbasneHHA
(NpMNMHEeHHA) NpaBa KOPWUCTYBaHHA HaApamMu 3a BUYMHEHE MPaBOMOPYLUEHHS, WO 3acTOCOBYHTbCA
YNOBHOBA>KEHUMM OpPraHaMu.

3. 3abe3neyeHHs eKonoriyHoi Ge3neku nig yac BUAOOYBaHHA BYFiNNA BK/OYAE CUCTEMY MPABOBUX,
TEXHOJNOTiYHMX, OpraHi3alifiHMX, eKOHOMIYHMX Ta iHWWX 3ax0f[iB, CMPAMOBAHUX HAa OXOPOHY i 3axXMCT
TPbOX OCHOBHUX 06'€KTIB — NtoauHK, MarHa Ta HIMC. [lo nepworo o6’ekTy HanexaTb KMTTA i 300pOB'A
nofen, AK TUX, WO NPUYETHI 40 KOPUCTYBaHHA Hapamu, TaK i TUX, WO 3HAXOAATbLCA B 30HI BNINBY TaKoOI
gisnbHocTi. [lJo apyroro — NpupoaHi naHawaodt i pecypcu, reomopdonoriyHi CTPYKTYpY, BNaCTUBOCTI
€HepreTMYHoOro (reoMexaHiyHoro) ctaHy BepXHbOI 00OJIOHKM 3eMHOI Kopw. TpeTiii 06'ekT — 6yaiBni,
cnopyau, obnagHaHHA Ta KOMMOHEHTU iHPPACTPYKTYpW Ha FipHMYOMY OG'EKTi 1 HAaBKONOLIAXTHOMY
cepenoBuLLi.

4

AHomauis

Y cTaTTi NpoBefeHo ornAz OCHOBHUX JOPOOKIB BITUM3HAHUX HayKOBLIB Y chepi opnanyHoi Bianosiganb-
HOCTi 33 HafpOoBi NpaBonopylueHHsA. MNpoBeaeHO aHaNi3 HOPMaTMBHO-MPABOBOro 3abe3neyYeHHA PisHUX BUAIB
BiANOBIAaNbHOCTI B rany3i ekonoriyHoi 6e3nexkn BMaoOyBaHHA KOPUCHMX KOManWH 3arasioM Ta BYrinas 3okpema.
3anponoHOBaHMI aBTOPCbKUI NigXig A0 PO3YMIHHA Ta BU3HAUYEHHA NOHATTA «ripHMYO-NpaBoBa BiAnoBiganb-
HICTb».

Summary

The article reviews the main works of domestic scientists in the field of legal liability for offenses when using
the subsoil. The analysis of the regulatory framework for various types of responsibility in the field of environ-
mental safety of mining in general and coal in particular is carried out. The author’s approach to understanding
and defining the concept of “mining liability” is proposed.
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Electronic transport documents in international carriage of goods by sea as a novel of the Rotterdam rules @

'Electronic transport documents in international carriage
of goods by sea as a novel of the Rotterdam rules

EnekmpoHHi mpaHcnopmHi 00KyMeHmu e MiXHapOOGHOMY MOPCbKOMY
nepeee3eHHi aHmaxie sik Hoeesla PommepdamMcbKux npaeun

P iryna Pokora

Key words:

electronic transport documents, electronic transport record, the Rotterdam Rules, international carriage of goods by
sea, bill of lading.

Knoyosi cnosa:

e/leKMpPOHHi  MpaHcnopmHi  00KyMeHmU, MmpaHcnopmHuli  enekmpoHHuti  3anuc, Pommepdamcoeki npasuna,
MiXXHapOOHe MOpCbKe Nepede3eHHs 8AHMAXi8, KOHOCAMEHM.

MocraHoBKa npo6nemu. [onpu rnobanisauito Ta ii CynyTHI ABMLLA, cepel AKMX BCECBITHI PO3BUHYTI TOp-
roBesibHi Mepexi, HanbinbLi Ta HaNWBMALWI CyAHa, CyYyacHi NopTU, 06NagHaHi POHOTOTEXHIKOD, Ta BENMYE3HI
KomnM'toTepHi 6a3n faHux, 3HauYHa YacTHa MOPCbKMNX TOProBebHUX ornepaLi Joci 3a6e3neyyeTbca 3a fONOMO-
roto 6e3nivi nanepoBUX JOKYMEHTIB.

HeBnrHHe 3poCcTaHHA POni eNeKTPOHHOI KoMepLil y CBITOBI eKOHOMILi BUKITMKAE YACEHHI NUTaHHA WOoAO0
BMKOPUCTAHHA HAaABHUX 3aKOHIB Ta TPaAULINHNX MOAENen yKNageHHA 4OroBopiB, B TOMY UMCIi LWOAO BUKOPU-
CTaHHA ManepoBUX KOHOCAMEHTIB B TOProBeslbHOMY MOPENAaBCTBI. K HAaCNiAOK, e BUKIMKAE HEOOXIAHICTD
CyaHorMMaBHoOI ranysi nignawToByBaTHCh Nif NOTPebu cyyacHMX iHGopMaLiiHUX Ta KOMYHiKaLiHUX TEXHOSOTIN
Yy Mi>KHapOAHIN TOPriBAi, 30Kpema LWAAXOM NOCTYNOBOI BifMOBM Bil KOHOCAMEHTIB Ha nanepi i NPUNHATTA 3a-
MICTb HUX €NIeKTPOHHMX TPAHCMOPTHUX AOKYMEHTIB.

Ha uen yac BiaCyTHI €ANHNIA 3aranbHOBU3HAHUI NigXig A0 NPABOBOrO PerynoBaHHA €eKTPOHHOIo Ao-
KYMEHTO00iry y cdepi MOPCbKOro nepeBe3eHHsA BaHTaXiB, O CNPUUYUHAE PAL HE3PYYHOCTEN ANA YYaCHUKIB
nepeBeseHb AK Ha CTafil YKageHHA JOroBopiB NepeBe3eHHs, TakK i Nif yac iX BUKOHAHHA | TUM binblie y pasi
BUHVKHEHHA CnopiB..

MuTaHHA Ta Npobnemu, AKi CTOCYITbCA ENEKTPOHHNUX JOKYMEHTIB, O BMKOPUCTOBYIOTbCA Nif Yac nepe-
BE3EeHHA BaHTaXiB MOPEM, He € [OCTaTHbO MMNOOKO JOCNIAKEHUMMN B YKPAIHCKIM HayLi. Tak, MTaHHA WoA[o
MOPCbKMX TPAHCMOPTHUX AOKYMEHTIB BMUCBITNOBaNM B cBOiX focnigxeHHsax O.B. Knenikosa', €.[. CtpenbLoBa?,
YaCTKOBO aCMneKT efIeKTPOHHMX KOHOCaMeHTiB focnigkeHo J1.B. Mamuyp?. MNpoTe 3aranbHi npo6rnemu NpaBoBOro
peryntoBaHHs eNeKTPOHHOro AOKYMEHTOObIry Ta enekTpoHHOT KoMepuii gocnigxkysanu H.€. bnaxiscbka®, B.M.
*KenixoBcbknin®, H0.B. Ynpcbkuin®, A.B. YyukoBcbKa’ Ta iHwWi. beanocepeaHbo NPo6AEMHM MUTAHHAM ENEKTPO-
HHUX TPAHCMNOPTHUX AOKYMEHTIB, BK/OUaOUN KOHOCAMEHTU, yBary Npuainanm 3akopaoHHi BYeHi Ta daxisLi, ce-

' KnenikoBa O.B. lpaBoBe perynioBaHHA NepeBe3eHb BaHTaXiB MOPCbKNM TPAHCMOPTOM : aBToped. ANC.... KaH[. PUL. HayK :
12.00.04 / KniBcbKuin HalioHanbHMI yH-T iM. Tapaca LLeBueHka. Knig, 2003. URL: http://www.disslib.org/pravove-rehuljuvannja-pe-
revezen-vantazhiv-morskym-transportom.html.

2 CrpenbuoBa €.[. [loroBip MOPCbKOro nepeBe3eHHst BaHTaXy (MOPIBHANBHWI acnekT) : AUC. ... KaHf. lopuva. Hayk. : 12.00.03.
Opeca, 2002. C. 1-200.

3 Mamuyp J1.B., Tkau O.0. HoBiTHi pi3HOBMAM KOHOCaMEHTY B Mi>XKHaPOLHVX MOPCbKIX NMepeBe3eHHAX BaHTaxy. HayKoBui BiCHWK
ny6niyHOro Ta NpuBaTHOro Npasa : 36ipHKK HayKoBMX NpaLb. Bunyck 4. T. 1. Kuis : HaykoBo-gocnigHuii iHctutyT nybniyHoro npasa,
2019. C. 128-133. URL: http://nvppp.in.ua/vip/2019/4/tom_1/4-1.pdf DOI https://doi.org/10.32844/2618-1258.2019.4-1.21.

4 BnaxiBcbKka H.€. ENeKTpOHHUI NPaBOYVH y LUMBiIbHOMY NpaBi YKpaiHW : A1C. ... KaHf. lopug. Hayk : 12.00.03, IH-T 3aKoHOaBCTBa
BepxoBHoi Pagn Ykpainu. Knis, 2013. C. 1-200.

> Menixoscbkuit B.M. lMpaBoBi 3acagn enekTpoOHHOI Komepuii B YKpaiHi : aBTOped. AMC. .. KaHA. opuh. Hayk : 12.00.07
AnMiHicTpaTMBHe NpaBo i npouec; diHaHCOBe NpaBo; iHbopmaLiiHe npaso. Kuis, 2007. C. 1-20.

6 Yupcbkuin K0.B. EnekTpoHHMI LndpoBMin Nignmuc: NpaBoBi acneKkTn 3acTocyBaHHA. [JOBIAHUK cekpeTapa Ta odic-MeHeaxepa.
2007.Ne 1. C. 26-31.

7 YyukoBcbKa A.B. [paBoBe perynioBaHHA eNneKTPOHHOI Komepii B YKpaiHi. Kuis : LieHTp yu6. n-pu, 2007. C. 1-224.
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pen AKKX, 30Kpema: BigoMui itaninceknii daxiselb 3 Mopcbkoro npaea OpaHuecko bepniHr'epi®; oanH i3 pos-
pobHukiB PoTTepaamcbkux npasun X.A. Ectpenna ®apia’; npodecop aBcTpaniincbkoro yHisepcutety PobepTo
Beprami'®, akun posrnagae npobnemy 3 ekoHomiuHoro nornagy; K.A. MantokoB'', npucBATUBLLMIA NigpPO34in CBO-
ro gMcepTaLiniHoOro 4OCNIAKeHHA MOPYLIEHOMY MUTaHHIO.

3 ornAgy Ha BMKNafeHe, [OCNIOXKEeHHA NUTaHb BNPOBA[PKEHHA Ta NpoLuefyp 3aCTOCyBaHHA €/1eKTPOHHOT
anbTepHaTMBM TPAHCMOPTHNM AOKYMEHTaM Mif Yac 34iNCHEHHA MOPCbKINX BaHTa»KHUX MepeBe3eHb, 30KpeMa Ha
PiBHI Mi>kHapOOHWX KOHBEHLi, BOAYA€ETbCA akTyasIbHNM Ta CBOEYACHUM.

Merta cratTi. OCHOBHOIO METOK AOCNIAXKEHHA € BUABMEHHA Cy4aCHOro CTaHy MPaBOBOrO PerysoBaHHA
€N1eKTPOHHOr0 AOKYMeHTOO00iry nif Yac 34iiCHEHHA MiXXHAapPOAHUX MOPCbKNX BaHTaXKHUX NepeBe3eHb, a TakoXK
3'ACYBaHHA 3MiCTy NonoKeHb PoTTepAamMCbKMX NPaBu y YaCTUHI eIeKTPOHHUX TPAHCMOPTHMX AOKYMEHTIB Ta
X MOXMBOrO BM/IMBY Ha BIAHOCUHN Yy chepi TOProBesibHOro MopenaBCcTBa B pasi HabpaHHA HUMM YAHHOCTI.

Buknap ocHoBHOro marepiany. [1n1a BCTaHOBNEHHA €ANHOI 3aranbHOMPUNHATOI MPaBOBOI perfnameHTauii
[AOrOBOPY MiXKHapPOLHUX MOPCbKNX NepeBe3eHb, Aka 6 BignoBifana cyyacHVM BUMOram Ta HientoBana 6 icHy-
BaHHA 6araTboX peXXnMMiB Yy Ui cdepi, B pe3ynbraTi BaXKKOro KOMNPOMICy MiX yciMa 3aLikaBneHMY yYacHKamMK
nepese3eHb 6yno po3pobneHo Ta B rpyaHi 2008 poky npuinHaTo KoHeeHuito OpraHizauii O6'eaHaHmx Hauin npo
[OrOBOPM MOBHICTIO 860 YaCTKOBO MOPCHKOIO MiXKHapOHOIO NepeBe3eHHA BaHTaXiB, AKY 6yn10 pekoMeH[0Ba-
HO Ha3uBaTu PoTTepaamcbKuMuy npasunamim (Hagani 3a Tekctom — PoTTepaamcbki npasuna / Mpaswna)'2.

Bka3aHa KOHBEHLifi MiCTUTb pAR BaXNMBKX HOBOBBEAEHD, WO CBifYaTb MPO HaMaraHHA PO3POOHMKIB KOH-
BEHL|ii 3po6UTH ii TaKolo, LLIO MaKCUManbHO Bignosigana 6 BMMOram Cy4acHOCTI, 33j0BONbHAMNa 6 noTpebam pUHKY
MOPCbKUX BaHTaXHMX NepeBe3eHb Ta epeKTUBHO peryntoBana 6 BigHOCUHM MiXK yYaCHMKaMM TaK/X NepeBe3eHb.

OpfHMM i3 TaKMX HOBOBBEEHD € BMPOBAXKEHHA €EKTPOHHOI afibTEPHATUBMN TPAHCMOPTHM JOKYMEHTaM.

Y npeambyni o PoTTepaaMcbKrx NpaBui BU3HAHO 3HAUYHMIA BHECOK NOMepefHixX KOHBeHLUi — MixkHapoaHoi
KOHBeHLii Npo yHidikauilo feaknx npaBus, WO CTOCYIOTbCA KOHOCAMEHTIB, nignucaHoi B bptocceni 25 cepnHa
1924 poky, i npoToKonis Ao Hei, a Takox KoHBeHuii OpraHisauii O6’egHaHnx Hauin npo MopcbKe nepeBe3eHHs
BaHTaxiB, nignucaHoi B fambyp3i 31 6epe3Ha 1978 poky (aani — «fambyp3bKi MpaBusia»), B y3roaeHHs npasa,
O Perynoe MOPCbKe NepeBe3eHHA BaHTaxiB, OAHaK TaKOX 3a3HayeHO NPO TEXHOJOTIYHI 1 KOMepPLUilHi 3MiHN,
AKi BigOYNMCs 3 Yacy NPUIAHATTA LUX KOHBEHLi, a TaKOX HEOOXIAHICTb X KOHCoNiaaLii i MoaepHisauii'.

MyHKT 1 PoTTepaamcbKux MpaBwus, SKAA MICTUTb BU3HAYEHHS TEPMIHIB, BKa3ye Ha TpaHCOpMaLinHMiA
XapakTep i€l KOHBEHLIT Y MOPIBHAHHI 3 nonepefHiMn. Tak, y HbOMy HaBe[leHO BM3HaYeHHA, 30KpemMa, Taknx
TEPMIiHIB, AK «€NNEKTPOHHE MOBIAOM/IEHHS», <TPAHCMOPTHUI ENEeKTPOHHWUIA 3aMNnCy», «<060POTHUIA TPAHCNOPTHWUIA
€NeKTPOHHMI 3annc» Ta <HEOBOPOTHUIN TPAHCMOPTHNUI ENEKTPOHHMI 3aCib», @ TaKOXK «BMAaYa» Ta «nepegavar
060POTHOrO TPAHCMOPTHOO eIEKTPOHHOTO 3arnucy.

Po3gin 3 PoTteppamcbKmnx npaBun nig Ha3Bow «TPaAHCMNOPTHI eNeKTPOHHI 3anucm» mMicTUTb cTaTTi 8-10,
WO [O3BOMATb Ta PErysiolTb BUKOPUCTAHHA TPAHCMOPTHUX eNeKTPOHHMX 3anuciB, AKIi MOXKHa Ha3BaTu
bYHKUIOHaNbHUMM eKBiBafIeHTaMM KOHOCAMEHTY AK TPaHCMOPTHOIO AOKYMEHTA.

Kpim Toro, po3gin 8 PoTtepaamcbkmx npasun «TpaHCMOPTHI JOKYMEHTU Ta TPaHCNOPTHI e1eKTPOHHI 3anncmy,
AKUN CKNABAETbCA i3 cTaTen 35-42, po3gin 9 «3gaya BaHTaXKy», AKNIA MiCTUTb cTaTTi 43-49, po3ain 10 «[paBa KoOH-
TpontoYoi CTOpPoHU» (cTaTTi 50-56) Ta po3ain 11 «lNepepaya npas» (CTaTTi 57-58) MiCTATb MONOXEHHSA, He OXonJie-

8 Berlingieri F. An Analysis Of Two Recent Commentaries Of The Rotterdam Rules, Il Diritto Marittimo 2012. URL: https://comite-
maritime.org/wp-content/uploads/2018/05/An-analysis-of-two-recent-commentaries-of-the-RR-F.Berlingieri.pdf.

° Faria E.J.A. Electronic Transport Records, In A. Von Ziegler, S. Zunarelli, J. Schelin (Eds.) The Rotterdam Rules 2008: Commentary
to the UN Convention on Contracts 5 for the International Carriage of Goods Wholly or Partly by Sea, Austin Boston Chicago New
York, Wolters Kluwer, 2010, p. 51-69.

19 Bergami R. The Rotterdam Rules and Negotiable Electronic Transport Documents in Letter of Credit Business In: Proceedings of
knowledge management : theory, resource & practice, Kuala Terengganu, Malaysia : 25-27 May 2010. Faculty of Information Tech-
nology, Universiti Utara Malaysia, Kedah Darul Aman, Malaysia, p. 254-259.

" MantokoB K.A. OCHOBHble HanpaBfeHVA Pa3BUTMA NPaBMS O AOFOBOPE MOPCKON NepeBO3KY rpy3a: AUC. ... KaH. opug. Hayk:
12.00.03. ®TAOYBO Poccrincknin yHMBEpCUTET fpy»6bl Haponos, 2017.- 207 c.

12 United Nations Convention on Contracts for the International Carriage of Goods Wholly or Partly by Sea (New York, 2008) (the
«Rotterdam Rules») [EnekTpoHHMIA pecypc] / — Pexum goctyny: http://www.uncitral.org/uncitral/en/uncitral_texts/transport_go-
ods/2008rotterdam_rules.html.

3 Tam camo.
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Electronic transport documents in international carriage of goods by sea as a novel of the Rotterdam rules ‘§

Hi nonepeaHiMM MiXXHapPOAHO-NPaBOBMMIN pPeXnMaMu, AKi NapanesibHo BPerynboByoTb Nepese3eHHs 3a f,ONoMO-
roto 3BUYHMX NanepoBrX AOKYMEHTIB Ta iX HOBOBBEAEHUX eNIeKTPOHHYIX EKBIBaNeHTIB (€NIeKTPOHHMX 3anuciB).

OTXe, oueBMHO, Wo PoTTepaamcbKi NpaBuna, Ha BigMiHY Bif YNHHUX MiXKHAaPOAHUX KOHBEHLI, 6ynn pos-
pobneHi 3 ypaxyBaHHAM eNeKTPOHHOI KoMepLiii.

HeobxiaHiCTb B eNeKTPOHHNX KOHOCAMEHTAX FOCTPO NoCTana B OCTaHHI AeKinbKa 4eCATUNITb FOSIOBHUM YK-
HOM Yepe3 TeXHIYHMI NPOorpec, HaciAKOM AKOro CTasio, cepefq, iHWOro, CKOPOUYEHHA Yacy nepeBe3eHHsA BaH-
TaxiB. [11A YHUKHEHHA cuTyaLil, KON BaHTaXXOOAEeP»KyBay He MOXe OTPMMATK BaHTa)X yepes Te, WO OCTaHHIn
npubyBae B NOPT paHille, Hi’>k TOBapOPO3MNOpPAAUNIA OKYMEHT, po3pobKa NpaBoBoi Moaesi GyHKLiOHYBaHHA
€N1eKTPOHHOrO KOHOCaMeHTa € fiy»ke aKkTyanbHO. KpimM Toro, eneKTpoHHMI GopmaT KOHOCaMeHTa MOXe [oMno-
MOTTN 3HAYHO CKOPOTUTM BUTPATK B MOPCbKIll ranysi.

Hacnpasgi PoTTeppamMcbKi npaBuna He € nepluoto cnpoboto BperynioBaTi NOpALOK BMAAYI, NignMcaHHA Ta
nepepavi eNeKTPOHHNX JOKYMEHTIB 33 fOMOMOrO0 MiXKHAapOAHMX NPaBoBUX aKTiB. Tak, y 1990 poui 6yno npu-
nHATO MNpaBuna MixXHapOAHOro MOPCbKOro KOMITETY A/1A eNeKTPOHHUX KOHOCaMeHTiB (gani — «[pasuna MMK»)
%, B8 1996 poui — Tunosuin 3akoH FOHCITPAJT npo enekTpoHHy Toprisnio'®, B 2001 poui — Tunosmit 3akoH OHCIT-
PAJ1 npo enekTpoHHi nignucn’'s, 8 2005 poui — KoHBeHLis OOH npo BUKOPWCTaHHA eeKTPOHHUX NOBIAOMEHb
y Mi>KHapopHux gorosopax'’. Y 2017 poui 6yno npuiiHAaTo Tunosuin 3akoH FOHCITPAJT npo enekTpoHHi nepeaa-
BasibHi 3anucm'®,

BapTo 3ayBaxuTy, Wwo 1978 poky lambyp3bki npasuna'® B cTatTi 14 BXKe NpUNycKanu MOXIUBICTb 30iACHEH-
Hs MiANMCY Ha KOHOCAMEHTI 3a OMOMOTO0 eNEKTPOHHYX 3ac06iB, MONPU Te, WO Lie MMTaHHA Ha TO MOMEHT He
6yno BupiweHo B 6yab-AKili MiXXHapoaHi yroai abo iHWKUX yHidiKoBaHNX NpaBuiax Y HaLioHaNbHUX 3aKOHO-
[JaBCTBaX AepaB — YYaCHULb KOHBEHLil.

Y npaBoBOMY pEerystoBaHHi efleKTPOHHOIo AOKYMEHTOO6iry B chepi MOpCbKMX NepeBe3eHb BaHTaXiB Be-
NUKM KPOKOM Brepef BBakatoTbcA Mpasuna MMK 1990 poky, aki 6ynu HauineHi Ha po3po6Ky KOHTPaKTHOro
MeXaHi3My 3aMiHM 3BUYANHOro NanepoBOro KOHOCAMeHTa NOro efIeKTPOHHUM BapiaHTOM LUIAXOM BiATBOPEHHA
bYHKUIN KOHOCaMeHTa B e/IeKTPOHHOMY CepefioBULLi.

OpHak MNpasuna MMK He MatoTb CM 3aKOHY | 3aCTOCOBYIOTLCA TiNbKM B pasi 3roan cTopiH®’. BoHW He oTpuma-
NN WPOKOT NiATPUMKI B ranysi, byayumn po3KpUTUKOBaHNMM 3a Te, L0 BOHM NMOKJIaAaloTb Ha NePeBi3HMKa HagMmip-
Hy BiZAMOBIAANbHICTb (3yMOBJIEHY OO 3ay4eHiCTIo B MPoLecC CKNaJaHHA KOHOCaMEeHTa), 3a He34aTHICTb BUPILLNTK
NUTaHHA NPO PO3MoAiN BiANoBiZaNbHOCTI, 32 360i B CUCTEMI i 3a BiLCYTHICTb KOHKPETHOI cnucTemu 6e3nekn?'.

OfHMM 3 HaMbiNbW YCNiWHMX NPOEKTIB CTBOPEHHA €NIEKTPOHHOINO KOHOCAMEHTa Ha Liell Yac BBAXKAETb-
¢ npoekT «BOJIEPO» (BOLERO - Bills of Lading for Europe), umpokmin KomepuiiH1i 3anyck Akoro BiabyscsA
B 1999 poui. Cnctema npeacTaBnae cob6oo 6araToCTOPOHHIN KOHTPAKT MiX YCiMa if KOpUCTyBaYamu i perynoeTb-
CA aHMINCbKMM MPaBOM.

Cuctema «bOJIEPO» 3asABneHa He NPOCTO AK eNeKTPOHHA BepcCiA KOHOCAMEHTa, a AK NPOCTille, WBMALLe
Ta HadilHilwe 3a NnanepoBi AOKYMEHTW NOEAHAHHA NPABUI | TEXHOSOFIN, AKI MOXYTb TOUHO KOMitoBaTW QyHKLi
namnepoBOro KOHOCamMmeHTa.

' Rules for Electronic Bills of Lading. CMI. 1990. URL: https://comitemaritime.org/work/rules-for-electronic-billing-of-lading/.

> UNCITRAL Model Law on Electronic Commerce. 1996. URL: https://uncitral.un.org/en/texts/ecommerce/modellaw/electronic_
commerce.

6 UNCITRAL Model Law on Electronic Signatures. 2001. URL: https://uncitral.un.org/en/texts/ecommerce/modellaw/electronic_
signatures.

7 United Nations Convention on the Use of Electronic Communications in International Contracts (New York, 2005).
URL: https://uncitral.un.org/en/texts/ecommerce/conventions/electronic_communications.

'® UNCITRAL Model Law on Electronic Transferable Records. 2017. URL: https://uncitral.un.org/en/texts/ecommerce/modellaw/
electronic_transferable_records.

1 KoHBeHLUin OpraHizauii O6'egHaHvx Hauiii npo mopcbke nepeBe3eHHs BaHTaxiB 1978 poky (fambyp3bki npasuna) Big 31.03.1978
p. URL: http://zakon1.rada.gov.ua/laws/show/995_391.

20 Rules for Electronic Bills of Lading. CMI. 1990. URL: https://comitemaritime.org/work/rules-for-electronic-billing-of-lading/. Cr. 1.

21 Noknapg Cekpetapuata OHKTA: Electronic Commerce and International Transport Services. Report by the UNCTAD Secretariat.
31 July 2001. JokymeHT onybnmkosaH nog Homepom TD/B/COM.3EM.12/2. URL: https://unctad.org/en/PublicationsLibrary/tdbco-
m3em12d2_ru.pdf. C. 26.

2 OdiuinHni Be6-cant cuctemm «bOJIEPO». URL: https://www.bolero.net/carriers-electronic-bills-of-lading/.
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Cuctema 6e3nepeyHo Ma€ pag nepesar, cepes AKMX, 30KPEMa, LWBUAKICTb Ta 6e3MneyYHiCTb BUKOPUCTAHHA Ta
nepepayvi KOHOCaAMEHTIB, @ TAKOXK HAZINHWUI 3aXMCT iIHPpopMaLLil.

MpoTe, Ui NO3UTKBHI CTOPOHU MOXYTb OYTW NOCTaBNEHI MNif CYMHIB y pa3i HEOOXiAHOCTI B3aEMOAIi uneHis
cuctemun «BOJIEPO» 3 TpeTimu cTopoHamu, abo Ko BaHTaXk MPOAAETbCA CTOPOHI, L0 He BXOAUTb y CUCTeMy
«bonepo», i HabMpae UMHHICTb NpoLeaypa «nepexody Ha narneposy GopmMy»=,

[lo Toro X wopivHi BUTpaTh Ha uneHcTBo B «<BOJIEPO», siki cknagatoTb Big 12 Ao 30 TUCAY EBPO 3aNeXHO Bif
HeobXiAHOro PiBHA 06CNYroBYBaHHA, MIMOBIPHO, € OfHI€EIO i3 NPUYMH NOBINBHOIO NPUNHATTA i€l cnctemm. AKLWO
AR BENIVKMX NiANPUEMCTB TaKi BUTPaTK, 3 ornagy Ha o6’emu Toprisii Ta BEANUKY KiNbKiCTb JOKYMeHTaLi, npono-
HYIOTb MOK/IMBY €KOHOMII0, TO AS1A MIKPO-, Manmnx Ta cepefHiX NignpPUEMCTB BUCOKI YNEHCbKi BHECKU € 3HAYHOI0
nepeLKoAoto Ans BCTYNY i, MOXIMBO, HEBMNPABAAHOI YaCTUHO BUTPAT.

OTKe, NoNpwu WBUAKNA PO3BUTOK €/IEKTPOHHMX KOMYHiKaLil, ycnix iHiLiaTiB 3 yperynioBaHHA efleKTPOHHOT
TopriBni 6yB JOCUTb CKPOMHUM. [poTe JOCNIfHMKM [OXOAATb CNiNbHOT AYMKMY, WO PoTTepaamMcbKi npaBuna He
MOFJI He BKJIIUUTY B cdepy CBOro peryntoBaHHs TPaHCMOPTHI e1IeKTPOHHI 3anucy, i Wo BogHoYac, nonpwu 6es-
nepepBHUN WBUAKWI PO3BUTOK KOMYHIKaLil, 6yNo pO3yMHO NPOCTO BU3HAYMTX 3arafibHi MONOXKEHHA WOAO iX
3aCTOCyBaHHA®.

PoTTepaamcbKi npaBuna, yHUKauy BUKOPUCTaHHA TEPMiHY <KOHOCAMEHT», ¥ Takuii cnocib 3abesneuyiotb
X NOTEHLiNHe 3aCTOCYBaHHA 4O LWWMPOKOro KOsa TPAHCMOPTHUX AOKYMEHTIB. Y KOHBEHLiT NigKpecntoeTbCca aBi
XapaKTePUCTUKIN TPAHCMOPTHOrO JOKYMEHTa: CBifYEHHA NPO OTPMMAHHSA NepPeBI3HNKOM abo BUKOHYHOUOIO CTO-
POHOI0 BaHTaXy BiANOBIAHO [0 OrOBOPY NepeBe3eHHs, a TaKOX CBiAYEHHSA MPO HaABHICTb 4OrOBOPY Nepese-
3eHHA%, He NOB'A3YYN X 3aCTOCYBAHHSA 3 BUKOPUCTAaHHAM JOKYMEHTIB, WO CKafalTbCA Ha NpakTuLi, Hanpu-
Knajl, KOHOCaMeHTiB.

B pe3ynbTaTi Takoro, y NopiBHAHHI 3 nonepefHiMy KOHBEHUIAMN B Uil cdepi, HOBOro nigxony, He3anexxHo
Bifl TOro, AK HAa3MBAETbCA TPAHCMOPTHUA AOKYMEHT (a BiH MOXe Ha3MBaTUCb KOHOCAMEHTOM abo Hi, 3anexHo
Bifl IOpUCANKLT), AKLLO TaKNA JOKYMEHT MiCTUTb Ha3BaHi [iBi XapaKTePUCTMKN, BiH 3rifHO 3 PoTTepaaMcbKumm
npasBuIamm € TPAHCMOPTHUM JOKYMEHTOM Ta MiANOpPAAKOBYETbCA HUM. OTXe, onucaHe HOBOBBEAEHHSA, TOOTO
3aMiHa «KKOHOCAMEHTa» Ha «TPAHCMOPTHUN AOKYMEHT», MOXKE BBaXKaTNCb KPOKOM, SIKWI CNPUATUME EQHOCTI.

MMicnA BU3HauUeHHA TPAHCMOPTHOIO JOKYMeHTa PoTTepaamMcbKi npaBuna, kKnacudikyoum Noro Ha Ba BMAMY,
[al0Tb BU3HAYeHHA 060POTHOrO TPAHCMOPTHOIO AOKYMEHTA Ta HEO6OPOTHOMO TPAHCMOPTHOMO AOKYMeHTa?.

3a aHanori€lo 3 BU3HAYEHHAM TPAHCMOPTHOIO fOKyMeHTa nn. 18 n. 1 cT. 1 PoTTepgamcbKux NpaBun jac ge-
OiHiLi0 TPaHCMOPTHOrO eNeKTPOHHOIO 3anucy AK iHGopMaLito, AsKa MiICTUTbCA B oAHOMY abo GiNbLUil KinbKOCTi
noBigomIeHb, fiki 6yny nepefaHi NnepeBisHNKOM 3a JONMOMOIOI e/IeKTPOHHOIO 3B'A3KY BiANOBigAHO O 1OroBO-
piB MPO NepeBe3eHHs, BKJYaouy iHbopMaLito, TOriYHO NOB's3aHy 3 TPAHCMOPTHUM ENEKTPOHHMM 3annCcoM Y
pe3ynbTaTi BK/IIOUEHHA B AKOCTI JoAaTKiB abo YB'A3KM iHWVM YMHOM 3 TPAHCMOPTHUM €NEKTPOHHMM 3anmcom
OQHOYACHO 3 NOro Braaveto abo nicns horo BMaadi NepeBi3HUKOM, 3 TUM, o6 3pobuTK i YaCTUHO TPaHCNOPT-
HOrO e/IeKTPOHHOIO 3anucy, AkKa:

a) CBifYMTb NPO OTPUMAHHA NepeBi3HNKOM abo BUKOHYUOK CTOPOHOI0 BaHTaXy BiAMOBIAHO 1O AOrOBOPY
nepeBeseHHs;
b) cBiguMTL NPO HaABHICTb JOrOBOPY NepeBe3eHHA abo MICTUTb Takuii LOroBip.

3 Noknapg Cekpetapuata FOHKTALL: Electronic Commerce and International Transport Services. Report by the UNCTAD Secretariat.
31 July 2001. JokymeHT onybnmkoBaH nog Homepom TD/B/COM.3EM.12/2. URL: https://unctad.org/en/PublicationsLibrary/tdbco-
m3em12d2_ru.pdf. C. 27.

24 Bergami R. The Rotterdam Rules and Negotiable Electronic Transport Documents in Letter of Credit Business In: Proceedings of
knowledge management : theory, resource & practice, Kuala Terengganu, Malaysia : 25-27 May 2010. Faculty of Information Tech-
nology, Universiti Utara Malaysia, Kedah Darul Aman, Malaysia, p. 258

% Berlingieri F. An Analysis Of Two Recent Commentaries Of The Rotterdam Rules, Il Diritto Marittimo 2012. URL: https://comite-
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CratTa 8 POTTepaaMcbKuX MpaBuil 3aKpinItoe BUKOPUCTAHHA Ta HACTiAKM TPAHCMOPTHNUX eNEeKTPOHHKX 3a-
nu1ciB 3a ABOX YMOB: AKLLO BUAaYa abo noganblue BUKOPUCTaHHA TPAHCMOPTHONO efleKTPOHHOIo 3anucy 34iic-
HIOETbCA 3a 3roflok0 NepeBi3HMKa | BAHTaXOBIANPaBHUKA; | AKLLO BUAAYa TPAHCNOPTHOrO eNeKTPOHHOrO 3anucy,
BVMHATKOBUI KOHTPO/b Haf HUM abo Moro nepefaya MatoTb TaKi »K HACNIAKW, K | Baya TPaHCMOPTHOrO JOKY-
MeHTa, BONOAiHHA HUM abo Moro nepegava.

OTxe, Bca iHbopMaLif, AKY YTPUMyBay MOXe OTPMMaTK 3 TPAHCMOPTHOrO IOKYMEHTa Ha narnepoBoOMy HOCIT
Ta NPOAEMOHCTPYBaTK ii 3auikaBneHnM ocobam, i BCi Aii, AKi BiH MoXe 3p06UTK 3 TPAHCMOPTHUM [OKYMEHTOM,
NMOBUHHI 6YTV MOXNUBI LWOJO TPAHCMOPTHOrO eNIeKTPOHHOTIO 3anucy. HasaBHICTb LbOro nonoxeHHa B PoTtep-
JAMCbKMX NpaBunax, B pasi HabpaHHA HYMW YNHHOCTI, JO3BO/INTL YYaCHUKaM BiJHOCUH 3 MOPCbKOro nepe.e-
3eHHA BaHTaXiB 6e3nepeLlKkoaHO BUKOPUCTOBYBATU TPAHCMOPTHI €1eKTPOHHI IOKYMEHTH, HapPiBHI 3 LJOKYMeHTa-
MM Ha NanepoBuX HoCiAx%,

|peAa 3acTocyBaHHA PoTTepaaMcbKimx NpaBui fo TPaHCNOPTHMX AOKYMEHTIB, AKi CYNPOBOLXKYOTbCA eKBiBa-
NEHTHUMW €NIEKTPOHHUMY 3anmncamm, BifCTEXYETbCA MO BCbOMY IXHbOMY TEKCTY.

3 MeTOI CMPOLLEHHA BMKOPUCTaHHA 3aKOHY B €N1eKTPOHHI KOMepLii Ta 3anOBHEHHA NPOrajinH MiX 3a-
KOHOM Ta NMpaKTMKot B PoTTepaaMcbKux npaBumnax BrepLle Ha OCHOBI MiXXHapoaHOT KOHBEHLT nepeabayeHo
NOJIOXKEHHA ANA peryntoBaHHA 060POTHMX Ta HEOOOPOTHUX TPAHCMOPTHMUX 3anuciB. Kpim Toro, PoTTepaamcbi
npasuia € NePWM OKYMEHTOM Y chepi MOPCbKMX NepeBe3eHb BaHTaKiB, AKNIA Ha MiXXHAapOAHOMY PiBHI ae-
TaSIbHO PO3BMHYB MONOXEHHS, O CNPUAITb BUKOPUCTAHHIO TPAHCMOPTHUX €NeKTPOHHKX 3anunciB BiANOBIAHO
[0 notpeb cyyacHoi eneKTPOHHOI Toprisni®.

X.A. Ectpenna ®apif, AKUA BXOAUB [0 Yncia PO3pPOOHUKIB POTTepaaMcbKix npasws, 3BepTaE yBary, Lo
PO3POOHUKIN KOHBEHL,iT YCBIZOMIOBANM, WO AN 3aMiHM TPAaAMLiHMX TPAHCMOPTHUX JOKYMEHTIB Ha e/IeKTpo-
HHi 3anncy 3anponoHOBaHO abo AOCi PO3POOAAETLCA [OCTaTHLO PUHKOBUX NPaAKTUK Ta GisHec-mogenen, i He
XOTifIv CTaBaTy iM Ha 3aBagi. [1po ue cBigunTb, 30Kpema, BCTaHOBEHA B cTaTTi 9 MNpaBun 4oCcuTb BUCOKa cBoboAa
CTOpPiH OpraHi3oByBaTV NpoLeaypy BUKOPUCTaHHA TPAaHCMOPTHMX eEKTPOHHMX 3annciB CaMOCTIMHO, Ha Bac-
HU po3cyn.

OckinbKun B PoTTepaamMcbKix npasuax Ak e EANHOMY YHidiKyloUOMY iHCTPYMEHTI BaXKKO nepenodaunTy BCi
TeXHIYHI JeTani BUKOPUCTAaHHA TPAHCMOPTHUX €NIeKTPOHHMX AOKYMEHTIB, Y HUX BCTAHOBMEHO NMLLe 3arasibHi
TEXHIUYHi BUMOTU JO BMKOPUCTAHHA €NEKTPOHHUX JOKYMeHTIB. CTOPOHM X BignoBiagHO Ao npoueayp, nepenbda-
yeHux B M. 1 cT. 9 PoTTepaamcbKimx npasus, MatoTb 0OpaTi Ta 3a3HaUMTU B yMOBaX JOrOBOPY AKOMOra YiTKilue
BCi TEXHIUHIi feTani BUKOPUCTAHHA TPAHCNOPTHUX eNeKTPOHHKUX 3anuciB. [TpoTe B acnekKTi i€l cTaTTi 3 ornagy Ha
BMMOTW | CTAHAAPTY B Chepi eneKTPOHHOro OKYMEHTOOHIry BCe X Taky He MOXKHa roBOpPUTY NPO NOBHY cBO6O-
Ly CTOPiH B GopMyntoBaHHi JOrOBIPHMX YMOB.

MonoxeHHs PoTTepAaMCbKIX MPaBuWi WOAO efleKTPOHHOIo JOKYMeHToo0iry 6ynu po3pobieHi 3 ornagy Ha
6e3nepepBHU PO3BUTOK EIEKTPOHHNX KOMYHIKaLii i 3 ypaxyBaHHAM Toro ¢akTy, LWo JocCi cnpobu cTBOpUTU
npauesgatHy crctemy, Aka 6 1o3BoNANa 3aMiHy ManepoBUX JOKYMEHTIB eNIeKTPOHHUMU He 6ynu ycriluHUMM.
OTxe, po3pobHumKkK MpaBun 3abe3neunnm 3acTocyBaHHA ixX MONOXeHb A0 6yab-AKOI MOTEHLiNHO po3pobneHoi B
MalnbyTHbOMY CUCTEMU efIeKTPOHHOIo AOKYMeHToobiry?!. Take HOBOBBefleHHA, 6e3CYMHIBHO, Mano 6 oTprMaTy
6inbluy NiATPUMKY Bifl BCiX yYaCHUKIB nepeBe3eHb.

BucHoBKK. Ha Haw nornag, PoTTepaamcbKi npasuia nicna HabyTTa HUMY YMHHOCTI ByAyTb MaTh 3HAYHUN
NO3UTUBHWIA BNIB HAa MOPCbKY TOPriBAIO 3arafiom Ta ii MpaBoBi acnekTy 30kpema. AHani3 nonoxeHb pasun
[03BOJAE OiNTV BUCHOBKY, LLIO BOHW MiCTATb Cy4acHi Ta akTyanbHi HOPMU, AKi MOPAA 3 iHLWVM CTOCYIOTbCA 3aMiHW
TPaaunLiNHNX NanepoBnX KOHOCAMEHTIB | BBEJeHHA anbTepHATMBHUX eNeKTPOHHUX TPaHCMOPTHUX [OKYMEHTIB.

% MantokoB K.A. OCHOBHble HanpaBNeHUs pPa3BUTKA NPaBUT O AOFOBOPE MOPCKOW NEPEBO3KU rpy3a : ANUC. ... KaHA. lopufl. HayK :
12.00.03. ®TAOYBO Poccuiickuin yHnBepcuteT apyx6bl Hapogos, 2017. C. 138-140.

2 Zhao L. An analysis of transport documents and electronic transport records under the Rotterdam rules. In: Current Is-
sues in Maritime and Transport Law. Zunarelli S. and Musi M., eds. Il Diritto Marittimo - Quaderni, 2. Bonomo Editore. 2016.
URL: http://eprints.mdx.ac.uk/20975/. P. 15-16.

%0 Faria E.J.A.. Electronic Transport Records, In Alexander Von Ziegler, Stefano Zunarelli, Johan Schelin (Eds.) The Rotterdam Rules
2008: Commentary to the UN Convention on Contracts 5 for the International Carriage of Goods Wholly or Partly by Sea, Austin
Boston Chicago New York, Wolters Kluwer, 2010, p. 51-69.

31 Berlingieri F. A Comparative Analysis of the Hague-Visby Rules, the Hamburg Rules and the Rotterdam Rules. URL:
http://www.uncitral.org/pdf/english/workinggroups/wg_3/Berlingieri_paper_comparing_RR_Hamb_HVR.pdf.
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3 ornApgy Ha BCTaHOBNEHHA B POTTepAaMcbKix NpaBusiax PamKoBMX NOJIOKEHb Ta HaaHHA yYaCHNKaM ne-
peBe3eHb FHYUKOCTi y BUOOPi YMOB [OrOBOPIB NepeBe3eHHs, a TakoXK Ha eKOHOMIID Ta 3pYUHICTb, AKY Npono-
HytoTb [NpaBurna, iX NONOXeHHA B chepi eNeKTPOHHOIo JOKYMEHTOOObIry He MOXKYTb He OTPUMATK BeNYE3HUN
BiAryK i NiATPUMKY Bif YCiX 3anyyeHnx y npoLec MixXHapoAHOT MOPCbKOI TOPTiB/i yYaCHUKIB.

Kpim TOro, came nonoKeHHs NPo efieKTPOHHY KOMepLito BOAYAETbCA OfHIEID i3 HANMPOrpeCcuBHiWIMX Ta
HaMBAXKNMBILLMX HOBEJ, 3aMPOMNOHOBaHNX POTTepAaMCbKMIM NMPaBuIamu.

be3yMOBHO, BNPOBag»KeHHA BKa3aHUX HOPM PoTTeppaMcbKux npaBun TArHe 3a cobolo 3HauHi BUKINKMY,
NOPOAXKeHi BIACYTHICTIO €ANHOT cMCTEMU GYHKLIOHYBAHHA €NEKTPOHHUX TPAHCMOPTHMX JOKYMEHTIB Ta po3pi3-
HEHICTIO CBITOBOI NpaKTUKK B Ui chepi. OgHaK oueBMAHMM € Te, WO caMe B Lill KOHBEHLUiT BnepLue 3aKpinieHo
MOKNMBICTb Ta 3arafibHUI NOPAAOK BUKOPUCTAHHA efeKTPOHHUX TPAaHCMOPTHUX JOKYMEHTIB y chepi nepese-
3eHb BaHTaXiB MOpeM, Lo B yMOBax 6e3nepepBHOro po3BUTKY KOMM'IOTEPHUX TEXHOMOTi € NPOrPeCHBHOLO iH-
HOBALi€0 Ta LiHHMM HagbaHHAM.

AHomauis

CTaTTio NPUCBAYEHO aHani3y Cy4yaCHOro CTaHy MPaBOBOrO PErYOBaHHA eeKTPOHHOIrO JOKYMEHTOOo0iry
nig Yac 34iMCHEHHA Mi)KHapOAHNX MOPCbKMX BaHTaXHUX NepeBe3eHb. BuABneHo 0cobnmBoCTi NpaBoBoOro pe-
ryntoBaHHA BUKOPUCTAHHSA efIeKTPOHHMX TPAHCMOPTHUX AOKYMEHTIB, NepeabayeHoro nonoxeHHamu Pottep-
OAaMCbKIMX NpaBui. BucnosneHo aBTOPCbKY AYMKY LLOAO MOTEHLINHOMO 3HaUeHHA BBeAeHHA PoTTepaamcbKumm
npasuiamMmmn eneKTPOHHOI anbTepHaTUBM TPAAULINHMM JOKYMEHTaM AnA YYaCHUKIB MOPCbKOI TOPriBAi.

4

Summary

The article deals with the issues of the current state of the electronic workflow legal regulation in inter-
national carriage of goods by sea. An overall analysis of the provisions of the Rotterdam Rules on electronic
transport documents, as well as the features of these provisions was conducted. The author’s opinion on the
potential importance of the introduction of the electronic alternative to traditional documents as a novel of the
Rotterdam rules for participants in maritime trade was presented.
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4

MocTraHoBKa npo6nemu. BsaemosigHocKHM LlepKBY Ta AepaBu BNPOAOBX CTONITb Bynu i goci 3anuvwa-
I0TbCA aKTyasNlbHUM NPegMeTOM HayKOBMX AOCHIfXeHb IPUCTIB, ICTOPUKIB, peniriesHasLi, nonitonoris. OgHieto
3 dopm Li€i B3aemogii € KOHKOpAaTHa MoZenb, HallineHa Ha YKnageHHs nybniyHo-npaBoBOro 4OroBopy B 0cobi
[BOX rofIoBHUX cy6'eKkTiB: LlepkBu Ta gepxasu. [loknagHo NUTaHHA KOHKOPAATIB, yKNageHUx mix Llepksoto Ta
[EepPKaBolo 3 NO3uLii KAHOHIYHOro NpaBa AOC/IAXKYBaNN KONWLWHIN ennckon IBaHo-OpaHKiBCbKOI YKpaiHCbKOI
rpeko-Katonuubkoi Lepkau CoppoH Myapuii [1], tO. TpeTepa [2], 0. Kpykoscki [3]. O. bpacnaseupb po3rnagae
npaBoBY Npupoay KoHkopaaTis Ak dopmy nybniuHoro gorosopy [4]. M. MNaniHuak, focniaxyoun nuTaHHA gep-
MaBHO-LEePKOBHUX BIOHOCKH y MOCTCOUianiCTUYHOMY CYCMiNbCTBi, 3BepTa€ yBary, KpPiM iHWOro, Ha yKnageHi
KoHkopgaTtu [5-9]. KoHKOpAaTHIN mogeni AepXkaBHO-LIePKOBHNX B3aEMOBIOHOCKH NPUCBAYEHO TakKoX i npadi
C. OHiwyk [10].

MoniTMYHMM Mi>KHapOAHMM JOKYMEHTOM BMCOKOFO piBHA cTana Yroga Mixk CrnioBaubkoto Pecny6nikoto Ta
Ceatum [MpecTonom, yknageHa 2000 p. [11, c. 272-277]. Ha ii 3micTi Ta nepegicTopii NPUAHATTA 3yNMHNMOCA
JOKnagHiwe.

AHani3 octaHHiX gocnigKeHb i ny6nikauin. barato BITUM3HAHMX Ta 3apyOiXKHMX YUEHMX AOCTILKYBanu
naHy Tematuky. Cepep Hux: CodpoH Myapuia, 10. TpeTepa, 10. Kpykoscki, O. bpacnaseup, M. MNaniHuyak Ta iH.

BugineHHA He BupilleHNX paHille YacTUH 3aranbHoi npo6nemu. BinHocnHu gepxaBu Ta Ceatoro lMpe-
CTONY 3aBXAW LiKaBUAW PisHUX JOCNIAHVIKIB, He € BUHATKOM i CNiBpoO6IiTHULTBO Mix CioBayunHoO Ta BaTuka-
HoMm. MNoTpebytoTb NoJANbLIOIO JOCNILXEHHA HAYKOBMM CMiBTOBAPUCTBOM MPaBoBi acnekTy Yrogu 2000 p. mixk
CnoauuuHoto Ta Ceatum MNpectonom.

OopmynioBaHHA Linen craTTi. MeTa cTaTTi — NpoaHanisyBaTv NpaBoBi acnektun Yrogm 2000 p. mixk CnoBau-
yrHoto Ta CBATUM lMNpecTonom, i 0COBNMBOCTI Ta XapPaKTEPUCTUKY.

Buknap ocHoBHOro martepiany gocnigeHHA. CninbHa KOMicia 3 NUTaHb NiArOTOBKM JOroBopy Mix Ba-
TKaHoM Ta CnoBaLbKoto Pecnybnikoto akTMBHO noyvana npautoBati 3 19 uepsHa 1997 p. [12, c. 180]. MNpo ponb
yroau, AKy NfiaHyBanoca yKnacTu, B iCTOpil CNOBaLbKO-BaTUKAHCbKMX AUMIIOMATUYHUX BIAHOCUH Ta icTopii Crno-
BayuyMHM 3arajiom CBigunTb AKICHUIM CKNag i€l KOMICi: 1O Hel BXOAUN MIHICTP 3aKOPAOHHUX CNpaB, MIHICTP
biHaHCiB, MiHICTP KynbTypK, MiHICTP Npawi, MiHICTP tCTULi, anoCToNbCbKMIA HYHL i y CnoBaubkilt Pecny6niui
fl. Kopeub, KapavHan P. banax, ronosa koHbepeHLii KaTonnubKux cBsleHunkis B. ®ino ta iH. [13, c. 113].

OpHVIMM 3 HaMGINbLL ANCKYCINHMX NTaHb POBOTY KOMICIT 6ynin NuTaHHA GiHaHCOBOro 3abe3neyeHHsA Ta aBTo-
Homii Llepkeu. Y nunHi 1997 p. CnosaupbKy Pecny6niky BigBigaB MiHiCTp 3aKopAoHHMX cnpas BaTnkaHy apxienunckon
K.-J1. TaypaH. MNpeacTtaBHMK BaTnkaHy chifibHO 3i CNOBaLbKNMIK €ENVUCKONaMM MOPYLUMB MUTaHHA NPO PO3LUNPEH-
HA $iHaHCYyBaHHA PYMO-KaTONMLbKOT LiepKBU. YpAas 3anporoHyBaB yBECTY LIEPKOBHMI NOZATOK, MoAibHMI Ao no-
[aTky B HimeuuuHi. LlepkBa Mixk TMM BUABMIA GaxxaHHA 36epertn CTaTyCc-KBO: LOPIYHI NOXepTBY BiANOBIAHO [0
NoTOUHMX NoTPeb. Ypag CnoBayumHM NOPYLUMB NUTAHHS MPO NOPALOK NPU3HAYeHHA envckoniB. 3rigHo 3 Yrogoto
Modus Vivendi Big 1927 p. [2, c. 91], AKy yknaB i3 BaTrkaHom ypsag nepLuoi Yexocnosaubkoi Pecny6niku, kKaHanaa-
TYPW €ENVCKONIB MOBMHHI 6ynun norogkyBaTucs i3 Bnagoto. OgHak y 1990 p. BaTvkaH Npri3HaunB HOBUX ENUCKONIB
6e3 TaKkoro y3rofxeHHs. YpAaoBa feneralia akueHTyBana yeary BatmkaHy Ha HaiMipHOMy BTPYYaHHi ENMCKOMIB Y
NONITUKY. Lle NOACHIOETLCA TUM, L0 ENUCKONM Ha TOM Yac yKe He niaTpumyBsanu ypag B. Meuiapa uepes HagmipHuiA
KOHTPOJb 3ac06iB MacoBoi iHbopmaLlii, di3nuHe 1 MopanbHe 3ansAKyBaHHSA NOMITUYHNX ONMOHEHTIB.
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Ak 6aummo, nig Yac NiAroToBKM NPOEKTY [OroBopy Mixk BaTtmkaHom Ta CnoBaubkoto Pecnybnikolo BUHM-
KN cepio3Hi ycKnagHeHHs. BignosiganbHi cniBpobiTHMKM MiHicTepcTBa 3aKopAoHHUX cripaB Ta MiHicTepcTBa
ocBiTn CnoBayunHu 6ynu fyxe 3aHEMOKOEHI HECNMPUNHATTAM NPOEKTY OrOBOPY C/I0BALIbKOI MPOMaAChKICTIO.
HapognHe 06roBopeHHs He Biabynoca yepes Te, WO B AUMIIOMATUYHI NPaKTULi B3arani He NPUAHATO roTyBaTu
LOKYMeHTW, AKi TopKatoTbca CeaToro MMpecTony, 3a yyacTio Hapoay. 3a cnoBamu BilenpesugeHTa HauioHanbHOT
paau CnoaupbKoi Pecny6nikm A. l'ycku, NpuyrHoI0 Lboro 6yno NpocTo Te, Wo «BaTukaH He Mae Hamipy 6paTu go
yBarv fymKu, BUCJTOBAEHI Mif Yac ny6niyHoro o6roBopeHHA» [14, c. 4].

MixXHapoaHuin [oroBip, AKNIA y WinoMy perymnioe BifHOCUHM Mix CnoBayumHoto Ta CeBATUM Mpectonom, bys
nignucanuii 24 nuctonaga 2000 p. i HabyB YMHHOCTI NicnA 06MiHY JOKYMeHTaMu Npo paTudikauio y BatukaHi
18 rpyaHa Toro » poky. lorosip odiuinHo Hagae BaTnkaHy npaBo yepes noro cybkynbTypy, TO6TO Yepes Kato-
NUUbKY LiepKBy, 6paTti yyacTb y MidkHapogHuUx cnpaBax CnoBalbkoi Pecny6niku, 3abe3neyyBaty nepesaru Ta
npueinei ana KatonmubKoi LepKBY Yepes NOBEPHEHHSA LiepKBaM HEPYXOMOCTI Pa3oM 3i 3HAYHVMUW feprKaBHUMM
cybcugismm i npaBamu.

[lns BaTrkaHy Le 6yna 184-Ta nogibHa yroga. 3 noctcouianicTMYHMX KpaiH nofibHi yrogm paHiwe nignucanm
Monbua, YropwuHa, Xopsarisa, lOrocnasis, JIntea, EcTonin, Jlateif, KasaxctaH i Yexia [15, ¢. 114]. Y ubomy 3B'A3-
Ky JOpEeYHO 3ayBaxMTW, LLO TeOoKpaTMUYHa MoHapxia BaTukaH, ytBopeHa 1929 p. BignosigHo fo JlloTepaHCbKol
YrOAW, 3 HaCeNeHHAM Yy [eKinbKa COTeHb MellKaHLiB Oyna i 3annWwaeTbca HaibinbLl akTUBHUM Cy0'€KTOM MirK-
HapopaHoro npasa de jure i de facto. [Mpo ue cBigUNTL He NMLe auNIoMaTMUHa akTUBHICTb CBATOro Mpectony, a
i noro npaBoBa AoKTpuHa [16, c. 157].

Ak i B Yrogi Modus Vivendi, y cT. 2 mixkHapogHoro [lorosopy Big 2000 p. ngetbca npo Te, wo Katonuubka
LepKBa B LapViHi TepuTopianbHOI OpraHisadii Ta ynpasniHHA ficTana BUKIIOYHE NPaBo OPraHisoByBaTH, 3MiHIO-
BaTV Ta NiKBIJOBYBATM BIAaCHI LLIEPKOBHI CTPYKTYPMU, TaKi AK apXiENMCKONCTBA, ENMCKONCTBA, ENapxii, eK3apxaTtn
Ta anocToNbCbKi aagMiHICTpaTypwu. Y pasi 3miHn yn nikeigauii agMiHiCTpaTUBHUX OQUHMLIb, KOPAOHW AKUX MOBUHHI
36iraTnca 3 gepKaBHUMN KOpJoOHaMu, BaTnkaH nosrHeH nosigomut npo Le CnoBaubky Pecny6niky. Bignosia-
HO 10 Uboro [1oroBopy BUPILLYETHCA MUTAHHA LLePKOBHOTO LWO6Y: BiH NPUPIBHIOETLCA A0 UMBINbHOroO. KaTo-
NULbKUM CBALLEHNKAM HAaJa€TbCA NPABO BiANPaBAATY KanenaHCbKy ciy»oy.

CratTi 12, 13 [loroBopy peryntotoTb NUTaHHA y4acTi B OCBITHIM Ta BUXOBHI JiAnbHOCTI KaTonnubKOI LIepKBY,
AKa Ma€ MpaBO 3aCHOBYBATW MOYATKOBI Ta CEpPefHi WKON, yHiBepCUTETU. Y LibOMY KOHTEKCTI iCHYE NeBHa aHo-
Mania: fgep)kaBa NoBUHHa GiHaHCYBaTV BMKIALAHHA penirii B Aep»KaBHUX LLUKOMaX, @ TAKOXK OCBITHIO i BUXOBHY
cucteMy KatonuubKoi uepKkseu B3arani, ane Llepksa BupiLlye, XTo 11 AKi came npeameTtu 6yfe Buknagatu. Yce ue €
npeporatneoto LlepkBu i KaHOHIYHOrO Npasa.

Y HayKOBO-eHUMKIOMNeANYHI NiTepaTypi KaHOHIYHe (LepKOBHE) MpaBO TIyMaunTbCA AK HOPMU MpPaBa,
L0 MICTATbCA B LEPKOBHUX KaHOHaxX, TO6TO y npaBunax, yctaHoBneHux LlepkBoto, Ta peryniooTb NMTaHHA BHY-
TPiWHbOI CTPYKTYpU LlepKBu, LLepKOBHUX YCTaHOB, B3aEMOBIAHOCUH LlepkBu Ta gep<asu [17, ¢. 116]. KaHOHM
BKJIIOUAlOTb TaK 3BaHi anoCToNbCbKi NpaBuia, TO6To NpaBua, Wo Bifgo6paXkaloTb NOCTAHOBM LIePKOBHUX 360-
piB — BCENEHCbKNX i MiCLIEBMX, @ TAKOXK NOCTaHOBW rnaBu Katonuubkoi Luepkeu — Mann PumcbKkoro. LlepkoBHe
npaso BMHKKNO y VI CT., i npoTArom ctonite Binbynoca aekinbka noro mogudikadin. Y 1572 p. 6yno cteBopeHo 38ia
KaHOHiYHOro npaBa, y 1917 Ta 1983 pp. Lel LOKYMEHT 6yno 3HOBY MogudikoBaHo. Y 1990 p. 6yno ctBopeHo Ka-
HOHIYHWIN KOAEKC CXiIHOro NpaBa LepPKOBHYMX O6LLMH KaTONULbKOT OpieHTaLil, AKWIA, BOoYeBUAb, | CIyryBaB igeo-
NOTiYHUM Ta NPABOBUM OPIEHTUPOM ANA BaTukaHy nifg yac yknageHHsa Jorosopy 3i CnoBaubKoto Pecny6ikoto.
«KaTonmubKa LepKBa, — CNYLIHO 3ayBaXye MonbCbKuii 6orocnoB A. BpoHK, — ybavatoum B iCTOPUYHIA nocTaTi
Icyca XpucTa 06'sBeHHA camoro »mnBoro bora, BBaXkag, Lo BOSOZi€ MOBHOTO NPaBAU | Xoue nepegasaTth i siK
yHiBepcanbHe cnacutenbHe nocnaHHaA» [18, c. 481].

Ha nymky C. 3giopyka Ta B. TokmaHa, LepKoBHe NpaBo He ABNA€ cob0t0 3aKiHUeHOI cuctemu, ane npu Lbo-
My BOHO 3aBX[V BKJIOUEHE B Gifbll YHiBepCaNibHY cucteMy. Y pamkax Ui€l 6inblu yHiBepcaibHOT CMCTEMU BOHO
He noTpebye Tiei CMCTEMHOCTI, AKa BMMara€TbCsa Bifj «3BMYAMHOro», CBITCbKOro NpaBa, ANA Toro wob yBakaTu-
CA 3aBeplueHnM. Penirie3HaBLi TakOX CTYLIHO 3ayBaKyloTb, LLIO KaHOHIYHE NpaBo — Lie NpaBo, ane He «rnpaBo
IOPUCTiBY. | NOrO CUCTEMHICTb — Lie CUCTEMHICTb HE <IOPVANYHOTO NpaBa», a CUCTEMHICTb Y pamKax penirinHol
(xpucTraHcbkoi) kocmonorii [19]. LlepkoBHe npaBo, Kpim Toro, no3basneHe Takux CyTTEBMX PUC, AK 3arajibHo-
060B'A3KOBICTb Ta 3aKOHHICTb (Y PO3yMiHHI HeECynepeunmBoCTi OCHOBHMM LIePKOBHUM KaHOHaM, OCKifIbKM Bfaja
Manu PumcbKoro Ta, BnacHe, cam Mana € HamicHKoM bora Ha 3emii, a TOMy a)k Hisik He MoXke 6y T 0OMeXeHW A
y XO[Hi Bnagi, no3ask oro Bnaga — Big bora). Xoua cuctema LiepKoBHOro npaea 34e6inblloro He Ma€e HeobXia-
HOro pPiBHA iMMNIeMeHTaLii MeXaHi3MiB peryntoBaHHA fep>kaBHO-KOHMECIIHMX B3aEMVH Y HOPMATUBHO-MPaBOBY
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cdepy [20, c. 117], npoTe 3a NOTyHOI NiATPUMKK CBATOro MpecTony, Ha Hally AYMKY, TakKUiA iHCTPYMeHTapil
perynoBaHHA MOXe CTaTu peanbHicTio. [Jo Toro X cnig matn Ha yBasi, wo CrnoBayunHa — Le KpaiHa, B AKin Ka-
TONMUbKa LiepKBa MepeBaasa He fvie B JyXOBHOMY, KylIbTYPHOMY, a 1 B iCTOPUKO-NPaBOBOMY MJiaHi, a Bnac-
He «06nmyus» CnoBauyumHM Bif Yacie Kupuna Ta Medogis KOHCTpytoBanoca 3aBAsKy BU3HaYaibHOMY BMINBOBI
XPUCTUAHCTBA.

Katonuubka LepkBa xoue 6yTu cunoto, Aka popmMye CyCcninbCTBO 3 eTHiuHoro nornagy [21, c. 124]. Tomy
30BCiM He BUMAaAKOBO, O NUTaHHA PENirinHOT OCBITY, WKINbHMUTBA 1 BUXOBaHHA, MPUHLNMM €KOHOMIYHOTO 3a-
6e3neyeHHs LEepKOB i NUTAHHA PeCcTUTYLIi CTaHOBAATbL CyTHiCTb [loroBopy 3i CeaToto Cronuueto. JocnigHnKu
KOHCTaTYI0Tb, O cam GaKT YKNaAeHHs AEMOKPATUYHOI AepKaBoto ABOCTOPOHHBbOIO MiXkHapoaHoro [lorosopy,
AKUN Hagae npedepeHLii TINbKN OfHI penirii, NopyLy€e NPUHUUMN HENTPaNITeTY LWOAO CpaB CYCMiNbHOIO KUTTA
i BOOAHOYAC PUAMYHY PIBHICTb YCiX LepKOB i rpOMajaH He3anexHo Bif ixHiX nepekoHaHb [9, c. 115-116]. bes
CYMHiIBY, Lei [loroBip noknmkaHui 3abe3neunt Katonmubkil LLepKBi BUHATKOBE CTAHOBMWLLE B CYCMiNbCTBI, AKe
He MoXe cnofo6aTnca HWWM LiepKBaM, penirinHUM opraHisauiam i NpaBo3axucHKam. Mloro MoxHa posuiHio-
BaTV K BMAB HEJOBIpY [0 NEPEKOHaHb TUX loen, AKi MPUNHANW NEBHI iHLWI »KUTTEBI NO3KLii, HeOBipY A0 Je-
MOKpaTii Ta CBOO6OAMN — TUX LiiHHOCTEN, 3 AKMMM MANCbKil Kypil BaXKKO Npummnputncs. 3 ornsagy Ha Te wo Llepksa
NPOTArom CToNiTb 6yna €eAVHUM NPOBIAHMKOM NpaBa N Moparni, i BaKKO NOroguTiCA 3 AYMKOI, WO TiflbK1 B
NAPanicTUYHOMY CYCMifbCTBI, 3 PO3MAITTAM iflei i LiHHOCTe Moxe OyTun 3abe3neyeHe BiflbHe NOACHKeE iCHY-
BaHHSA.

Takil TouLi 30py ONOHYIOTb KaTONULbKi 6orociou. A. BpOHK BUCNOBIIOE NOMNALZ Ha Npobnemy penirinHoro
nnopaniamy, LWo CniB3ByYHUI i3 no3uuieto odiliniHoro Batnkany: «Came icHyBaHHA 6araTbox peniriii He o3Hayae
X PiIBHOLIHHOCTI, TaK CamMO K iCHyBaHHA NPOTUEXHUX MNOrNALIB He O3HAYaE, WO BOHW OAHAKOBO iCTUHHI. 3 6a-
raTbOX MPUUMH, 30KpemMa eTUYHUNX, BUAAETbCA HECSTYLLIHOI TeHAEHLIA AeMOoKpaTu3aLii i piBHOMPaBHOro Tpak-
TyBaHHSA BCix penirin. Y 6ykBasbHOMY PO3YyMiHHi Lie PiBHO3HAUYHO CXBaNEHHIO i JO3BONY KOXKHOI dopmu penirii
(nceBmopenirii?), BKOYHO 3 AeCTPYKTUBHMMY CEKTaMU Ta CaTaHUHCbKUMUN KynbTamuy [18, c. 469].

Haykosui M. ManiHyak Ta A. lonoHnY cnywHo BM3Ha4vaoTb npupogy Yroau Big 2000 p. AK acUMeTpUYHY
[9, c. 116]. MixkHapoaHMIA LOTOBiP MICTUTb LNy HU3KY 3060B'A3aHb CrioBaLbKoi Pecny6niki Ha KopucTb BaTtuka-
Hy, afie He 3aKpinoe *koaHKX 060B'A3KIB BaTkaHy ctocoBHO CnoBaLbKoi Pecny6niku. AcumeTpuryHa npupoga
JlloroBopy nonsirac y gucbanaHci Mixk cyBepeHiTeTOM [ieprkaBy Ta aBTOHOMi€lo KaTonuubKoi Lepksu. LlepkBa
HafineHa 6ifbll WNPOKO He3aNeXHicTio Bif AeprkaBy, HiX aepkasa Bif LlepkBu. 3okpema, 3rifHO 3 NyHKTOM
2 c1. 20 Yroawn, CnoBaubka Pecniybnika He BTPYYa€ETbCA | HE KOHTPOJIIOE LWAXN OTPUMAHHA Ta BUKOPUCTAHHA
Llepksoto kowTis [11, c. 277]. Cama X Aep»KaBa, 3i cBoro 6oky, 6epe Ha cebe 3060B'A3aHHA PiHAHCOBO yTPUMY-
BaTu LlepkBy. Mix Tm nogibHo fo 6yab-AKNX [BOCTOPOHHIX YrOA, WO YKagaloTbCA MiXK IBOMa PiBHUMMU i cyBe-
peHHMK fepXaBamu, JOroBip mixk CnosaLbkoto Pecny6nikoto i BaTvikaHOM NOBUHEH yperynboBYBaTU B3aEMHI
BiHOCVHN MiX BOMA PiBHUMM | CyBEPEHHNMU CTOPOHAMM. |3 4bOro NornAgy BiH He MO>Ke BMPILlyBaTW MUTaHHS,
AKi HaneXaTb BUK/IOYHO A0 KoMneTeHUil CroBaLbKoi Aep»kaBu: MUTaHHS BNACHOCTI, GiHAHCOBI MUTaHHA 1 T. .
Cnpoba 3acTocyBaTh HOPMU KaHOHIYHOMO 3aKOHY Y CJI0BaLbKOMY 3aKOHOAABCTBI Mana 6 03Hayatu, WO BuLLi
opraHuv Aep»kaBHOI BNagn NOBMHHI BIAMOBUTUCA NPUHANMHI Bifj YaCTUHM CBOIX NPaB i CyBepeHiITeTy.

MoropKytoumcn i3 Te3010 BUYEHNX MPO aCMMETPUYHUN XapaKTep Yroan, AOAAMO, WO, Ha Hally AYMKY, BOHa
MiCTVMNa HOPMU «OC KOI'eHC» (Bif NaT. jus cogens — NpuMycoBe MpaBo). Y HauioHanbHOMY MnpaBi MOHATTA «t0C
KOreHC» 03Ha4Ya€ HOpPMU, AKi He MOXKyTb Oy T oOMexeHi byAb-AKMM akTOM abo 3MiHeHi 3a iHiLiaTiBOO TOro, XTO
NignopAaKOBaHMI LibOMY MpaBy. Y MiXXHapOAHOMY NpaBi MOHATTAM «IOC KOI'eHC» XapaKTepu3ytoTbCa imnepaTuns-
Hi HOpMW, Bifl AKX AepaBy He MOXyTb BigcTynut [17, c. 320-321].

OCHOBOI JEMOKPATUYHOI cucTemMu € natopaniam y cdepi iHTepecis, LiHHOCTeN, gianor i 3rofa B Cycnifib-
CTBi; Lle Ma€ CNPUIMATUCA AK HaNleXXHe B PO3BUHEHOMY FPOMaAAHCHbKOMY CYCMiNbCTBI. AKLLIO MiXXHapoaHa yro-
[a BifAa€ nepesary €AuMHIN XXWUTTEBIM NO3WLiT, EAMHOMY CBITOCMPUNMAHHIO, EAMHOMY BipOCMOBIfaHHIO, TO BOHA
NnopyLye couiasibHUN KOHCEHCYC, L0 € HECYMICHUM i3 fEMOKpPATIED Ta CBO6OAOM. [CTOTHI 3acTepekeHHs oo
dinocodii ocHoBHOro [loroBopy BMCNOBAIOBaNM He NMLLE CIOBaLbKi iHTenekTyanwu, a 1 MNana IeaH Masno Il 'y
KHU3i «[ponTn Yepes nopir Hagii». MepLuoiepapx 3BePTAETLCA 4O XPUCTUAH, | NepeayCiMm 10 KaTOMNMKIB, W06 He
6oannca npasam Npo cammx cebe. «AK NoAKHa, A He 60CA KaTONULBKOTO CBITOCMPUIMaHHS, ane A 6otocaA peKa-
TonM3auii, Knepukaniamy Ta peniriiHoro pyHaameHTaniamy» [22, c. 679-680].

Y Horoeopi Big 2000 p. 3HaLWNN CBOE BifOOPa’KeHHs LIePKOBHI KaHOHW, AIKi He MNignaraTb nepesipui Ta
CYMHiBaM i MOBVHHI CNPUNMATUCA AK «GOrOHATXHEHHA iCTUHA», @ TaKOX XPUCTUAHCHKI Tpaauuii Ta iCTOPUYHI
nepeBarn Katonuubkoi Lepkeu. MigkpecneHo icTopnyHi JocAarHeHHA LlepkBu y 36epeXkeHHi i po3BUTKY cio-
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BaLbKOI Hawii. YpaxoBaHO NpuHUMA 6inbwocTi, TO6TO ToM daKT, Wo KAaToNMKM CTaHOBNATL 6/1M3bKo 62% Bif 3a-
raribHOro cknagy HaceneHHsa CnosayunHm [23, c. 58-59]. HaronoweHo Ha AyXOBHUX i MOpPanbHUX KpUTepIsaX,
BiANOBIAHO 0 AKMX LlepkBa € €ANHM rapaHTOM Mopani B CycnifibCTBi. 3adiKcOBaHO MOMOMEHHA MPO Te, WO
OCHOBOIO [10roBopY NOBUHHI Oy TV KaHOHIYHWIA 3aKOH i CoLianbHO-eKOHOMIYHe BYeHHsA Llepkau. Taka BMMoOra Ta
il 3acToCyBaHHA Hagae [loroBopy nepeBa<Hi peniriiiHi ocobnMBOCTi 3 METOI BNAUBY Ha NPaBOBe PeryoBaHHA
BIAHOCUH MiXK Jep»aBolo i LlepKBamMn Ha KOPUCTb OKPeMUX penirinHmx KoHoecin. Lle ctBoploe nigcrasu ans
TUCKY LIepPKOB Ha lepkaBHY Bflafly Ta 3aKOHOAABCTBO AepaBy B AyCi KaTONMLbKOT JOKTPUHN, AKa MAE NepeBak-
HO 3060B'A3aNbHUI XapakTep. JocnigHMKM AOTPUMYIOTHCA AYMKN NPO Te, WO BUAINEHHS | JOMiHYBaHHA HOPM
KaHOHIYHOro npasa Ta XpUCTUAHCbKMX coliafibHUX yyeHb Y [loroBopi MOXe npmn3BecTn A0 3MiH Y 3aKOHOfaB-
CTBI, NocnabfieHHA BMNBY AepPKaBHUX 3aKOHOAABUYMX OPraHiB i, BpelTi-peLT, 4O NaHyBaHHA Y CJlOBaLbKOMY
CycninbCTBi JOKTprHK KaTonuubKkoi uepksu [9, c. 117].

Cynepeuartb iHTepecam CnoBaubkoi Pecny6niku i ctatti 10 Ta 11, AKi CTOCYl0TbCA €KOHOMIYHOTO 3abe3ne-
yeHHA KaTonnubKoi LepKBU Ta pecTUTyLii MaliHa. BaTvKaH BUMarae npunmHeHHa 6yab-AKOro fepaBHOro BTpYy-
YaHHA y CNpaByM OTPMMAHHSA KOLUTIB i pO3NopAaXKeHHA HMMW. |3 Lboro BunnmnBae 3060B'A3aHHA AepKaBy 3MiHIo-
BaTX HOPMM HaLiOHaNbHOrO 3aKOHOAABCTBA NPO onofaTKyBaHHA. 3rigHo 3 nyHKToM 11 Jorosopy, CnoBaubka
Pecny6nika BU3Ha€E BUKIOUYHe NpaBo LiepKBu Ha BCo BNacHICTb, Wo 6yna HabyTa Heto A0 LbOro yacy («<icTopuyHa
BMACHICTb»). Y [lJoroBopi 3a3HaueHo, WO LiepKoBHE MaHO GyN1I0 MOBEPHYTO TiNbKM YacTkoBo [11, c. 241], xoua
CnoBayvumrHa He mana cobi piBHUX cepep iHLWMX NOCTCOLiaNiCTUYHMX KPaiH y TeMnax Ta po3mMipax NOBEPHEHHS
BNACHOCTI LiepKBaMm.

Hanpy»keHHsA, AKke BMHMKNO Y CNOBaLbKOMY CYCMiNbCTBi Yy 3B'A3KY 3 yK/MafeHHAM 3a3HayeHoro [loroeopy,
6yno 3HayHo nocnabneHo nicna nignucaHHa 11 KBiTHA 2002 p. Npe3naeHToM KpaiHu Yroam mix CnoBaubKoto
Pecny6nikoto Ta ogMHaAUATbMa HeKaTONMLbKUMW 3apEECTPOBAHUMI LiepKBaMy Ta PenirinHiMn rpoMagamu
[24, c. 58]. Ak nigkpecnioe M. MopaBuMKOBa, LA Yroga, xo4a 1 mana iHwy npupogy (BHyTpilWHbOAEepPKaBHOrO,
a He MiXKHapOAHOro AOKYMEHTA), 3a 3MICTOM Byna Malie ileHTUYHO OCHOBHOMY [loroBopy Mix CrioBaLbKoto
Pecny6nikoto i CBaTum MNpectonom [25, c. 515].

BucHoBKu. Ha ocHoBi KoHctutyuii CnoBayumHmM, BM3HAHUX MiXHAPOAHUX MPUHLMMIB penirinHoi CBo-
6oau, pokymeHtiB OOH, Aki geknapyloTb cBO60AY BipPOCMOBIAAHHA, CTOPOHWU AIAWAX 3roAu NPO Te, WO
CnoBaubka Pecnybnika BU3Ha€E i NigTPUMYyeE 3apeecTpoBaHi LEepKBU Ta pPeniriiHi opraHisauii Ak He3anex-
Hi Ta aBTOHOMHI Cy6'eKT! MpaBa. 3apeecTpoBaHi LepKB/ MaloTb MPaBO CTBOPIOBATU OpraHizauii 3i craTty-
com topuanyHmx ocib. Bnaga 3abe3neuye OXopoHy iXHiX MA€eTKiB Ta cBobomy ix po3BuTKY. LiAnbHICTb LmMX
IOPUANYHKX OCIO He MOBMHHA CynepeunTn 3aKOHOAABCTBY KpaiHW. BignosigHo go nyHKTy 4 Yroaw, 3apee-
CTPOBaHi LiepKBY Ta PenirinHi cor3m MatoTb NPaBoO YKNajaty OroBOpWU Ta MiATPUMYBATU KOHTAKTK 3i CBOI-
MW MAapPTHEPCbKMMU PeniriiHMKN opraHi3auisMun Ta MiXKHapOAHMMW opraHisauismu, 6yTn yneHamu UMX op-
raHisauin i 6patn yyactb B iX po6oTi. BoHM MaloTb MpaBo AicTaBaTy maTepianbHy i ¢iHaHCOBY Aornomory
3-3a KOPAOHY, AKLLO L0 AONOMOrY He Byie BUKOPUCTaHO BCynepey NPaBOBUM HOpMaMm Ta iHTepecam Pecny6ni-
K. 3apeeCcTpoBaHi LIepKBY Ta peniriviHi opraHisauii MaloTb BUK/IOUYHE MPaBO Ha BUKOHAHHA CBOIX LIePKOBHUX
byHKUIM BignoBigHO A0 CBOIX BHYTPILLHIX npunucis [25, c. 515].

Benuke 3HaueHHs gns noninweHHA AepKaBHO-KOHPECINHNX B3aEMUH Mana TaKoX TPUCTOPOHHSA Yroaa Mix
ypagom CnosauunHu, [peko-KaTonmubKoto Liepksoto i [TpaBocnaBHo uepkeoto. Cynepeunnsi NMTaHHA BlAacHO-
CTi B iHTepecax 060x LepKkoB 6ynu yHopMoBaHi 11 BianosigHM [JoroBopom Mmix Mpeko-KkatonmupbKoto Ta MpaBo-
cnaBHot Uepksamu Big 20 rpygHa 2000 p. [9, c. 113-120].

4

AHomauis

Y cTatTi onncaHo cniBpobiTHMLUTBO CnoBayunHy Ta CATtoro Mpectony. OxapakTepr3oBaHO NPaBOBi ac-
nektn Yrogm 2000 p. mix CnosayumHoto Ta Ceatnm lMpectonom. Onmncano npauto CninbHOI KOMICiT 3 NTaHb
nigrotoBKkm gorosopy Mix Ceatnm Mpectonom Ta CnoBaubkoto Pecnybnikoto, sika akTMBHO novasa npauoBaTtu
3 19 uepBHA 1997 p. MNpoaHanizoBaHo TekcT Yroan 2000 p. mixk CnoBauunHo Ta CeATum lMpectonom. OnucaHo
CTaBfieHHA KaTtonuubKoi Lepksu fo yroam. OnncaHo ponb Ta micue KaTonvubKoi LLepKsy Nicaa nignucaHHA Yro-
v 2000 p. mix CnosayuunHoto Ta CeATuMm Mpectonom. MNpoaHanizoBaHo TekcT Yroauw 2000 p. mix CnoBavyunHo
Ta CeaTtum Npectonom.

I3 (volume 2) 2020 99



@ Visegrad Journal on Human Rights

100

Summary

The cooperation between Slovakia and the Holy See is described in the article. The legal aspects of the

Agreement (2000) between Slovakia and the Holy See are described. The work of the Joint Commission for the
Preparation of the Treaty between the Holy See and the Slovak Republic, which has been actively working since
June 19,1997, is described. The text of the Agreement (2000) between Slovakia and the Holy See is analyzed. The
attitude of the Catholic Church to the agreement is described. The role and place of the Catholic Church after the
sighing of the Agreement (2000) between Slovakia and the Holy See are described. The text of the Agreement
(2000) between Slovakia and the Holy See is analyzed.
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'Civil legal protection of the right of the child
for appropriate parental education

LueinbHo-npaeoeuii 3axucm npaea OumMuHU
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HoTprmaHHA NpaB AUTUHW € OQHUM i3 NPIOPUTETIB CYYaCHOro CyCrnifibCTBa, TOMY NOCTYNOBO, WAAXOM NPO-
Be[leHHA HN3KN HayKOBUX JOCHIOKeHb Ta CriBnpaLi pi3HMX KpaiH CBiTy Taka NpaBoOBa KaTeropis, AK «guTUHay,
Habyna HOPMATUBHOIO 3aKpiNieHHs CNoYaTKy Ha CBITOBOMY PiBHI, @ 3rofloM i B HaLlioOHafIbHOMY 3aKOHOA,aBCTBI
YkpaiHu. Came KOHKpeTM3aLia npaB Takoi cneundiuyHol Ta HabinbWw ypasnmBoi couianbHOI rpynu, siK gitw, i
nparHeHHA CTBOPUTM [IEBMI MeXaHi3M iX 3aXUCTy NPUBENY BUEHUX Ta FTPOMafCbKUX AiAYiB 4O AYMKN NPO He-
006XigHICTb BUAINEHHA NpaB AUTKHK B OKPEMyY KaTeropito. Ik HacnifokK, CyvacHe 3aKOHOAaBCTBO YKpaiHu Bigaae
nepe.ary 3abesneuyeHHto, peanisauii Ta 3axUCTy NpaB AUTUHN, LLO, CBOEID YEProto, BUKINKAE NiABULLEHWI TEO-
PETUYHNI Ta NPAKTUYHWIA IHTEPEC [O AOCNiIAKEHHA NPaBOBOT NPUPOAN 0COONCTUX HEMAHOBKX Ta MaiHOBUX
npaB AUTUHU, @ TaKOXK CNPUAE 0OMIPKYBaHHIO TUX GyHAAMEHTaNbHUX 0COONNBOCTEN | BIAaCTUBOCTEN, L0 Bio-
6pakaloTb iX BHYTPILLHI 3MICT Ta CTPYKTYPY.

Mpobnemu peanisadii, HOTPUMaHHA Ta 3aXMUCTY NPaB NlOAMHY B3arasi Ta 0COBUCTMX HEMAHOBYX NpaBa 30-
Kpema 3f1aBHa XBUtOBaNv BUEHNX-LMBINICTIB, a IX LMBINIbHO-NPaBOBOMY perynioBaHHIO Ha Pi3HMX eTanax pos-
BUTKY Ta CTAHOBEHHSA MPUCBAYYBaANNCA POOOTU BITUM3HAHMX Ta 3aKOPAOHHMX aBTOPiB. Pa3om i3 TM, He3Ba-
Kalun Ha 3HaYHY KinNbKiCTb HAYKOBUX NpaLb, peanii CbOrofleHHA BMMaratoTb nepernagy npoueayp peanisauii
B YKpaiHi npaB AuTuHu, nependaveHnx KoneeHuieto OOH npo npaBa AUTUHU Ta YNHHUM 3aKOHOAABCTBOM.

MpobnemaTnKy Ta BAOCKOHaNIEHHA UMBINIbHO-NPABOBOr0 3axXUCTy MpaB AUTUHU [OCILXKYBaAN YMMano
BUEHUX-HayKoBLiB, 30kpema: l0.0. becnanos, B.l. bopucosa, B.MN. lpubaros, O.C. lodde, E.B. Kanmakosa,
O.M. Kapxanes, 1.O. KoBanb, JI1.B. KpmxHa, E.B. Munxannosa, A.M. HeuaeBa, [0.[. Mputuka, J1.I. CnipigoHos,
P.O. Credanuyk, B.A. Tapxos, b.10. TuxoHoBa, C.I. YopHooueHko, Pb. LLnwwiKa Ta iH.

CborofHi npaBa ANTUHM BUCTYMNAIOTb BaXJIBUM iHCTUTYTOM, 3@ JOMOMOIOI0 AKOrO BCTAHOBJOETbCA Npa-
BOBUI CTAaTyC AUTUHU, BU3HAYalOTbCS CNOCo6U i 3acobu BNIMBY Ha HEl, MeXi BTOPrHeHHA B i ocobucty cdepy,
BCTAHOBJIIOIOTLCA OPUANYHI rapaHTil peanisadii Ta 3axucTy npas i cBo6og fiten. MNpote nuwe 3 npunHaTTam CK
YKpaiHu Brieplue 3'ABUNCA HOPMU, LLO PErYIOITb 0COBUCTI HEMaMHOBI MpaBa AiTei, AKi 4O LbOro yacy icHy-
Ba/IN NiMLLE B KOHTEKCTi MPaBOBIAHOCUH 6aTbKiB Ta AiTeln, i AUTMHA NP LbOMY BUCTYMana BUKIIOYHO 06'€EKTOM
6aTbKiBCbKOI Typ60TU. HMHI Ha 3aKoHOAABYOMY PiBHI AWTUHA PO3MNAAAETLCA AK CAMOCTilNHa 0COBUCTICTb, AKa
HaAineHa NpaBoOM i 34aTHA TIE€I0 YN IHLIOK MipOI O CAaMOCTINHOIO MOrO 3[iNCHEHHA Ta 3aXUCTY.

Cnig Big3HaunMTK, WO B YKpaiHi NPOTArOM OCTaHHbOIO Yacy iCTOTHO 3MIHWANCA OCHOBHI MiAXoAn O OCMKC-
NEeHHA 1 peanisauii npaB AiTen, BU3HAaYeHNX MiXXHAPOAHUM Ta BiTYM3HAHMM 3aKOHOAABCTBOM. Lle nos’A3aHo 3
nocuneHHAM yBaru 3 60Ky fiep»aBu [O iHTepeciB AiTel, yGOCKOHAaNEHHAM MexXaHi3My KOHTPOJIO HaZl AOTPMaH-
HSIM YMHHOIO 3aKOHOAABCTBA Y Chepi OXOPOHM ANUTUHCTBA, PO3BUTKOM iHCTUTYLi coLiafibHO-NPaBOBOro 3axu-
CTy fiTen Ta 6araTbMa iHWVMU YAHHUKaMMK.

3a Bci€i 6baraTorpaHHOCTI Pi3HMX 3a CYTTIO | NPU3HaYeHHAM Cy0'eKTMBHIMX NpaB ocobnvBe Mmicue nociga-
I0Tb Ti, LLO CNYrYIOTb BUXOBaHHIO NiAPOCTaoyoro NoKoniHHA. OgHMM i3 BaXIMBMX OCOBUCTUX HEMAHOBMX NpaB
HEMOBHOJIITHLOI Ta MaNoNITHLOT 0cobK y chepi CiMenHMX BiZHOCKH € NPaBO AUTUHWN HA HanexHe HGaTbKiBCbKe
BVIXOBAHHSA, peanisaLis AKOro CTaHOBUTb OCHOBHY QYHKLtO CiM'i Ta CMPUAE MiLLHOMY CTaHOBNEHHIO OCOBUCTOCTI
AVTUHW, 30PIEHTOBAHONO Ha yCTaneHi MOpasbHi 3acagn Ta CyCninbHi LiHHOCTI.
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30iNCHIOYM CBOE MPaBO Ha HanexHe 6aTbKiBCbKe BUXOBAHHA, AUTMHA MaE NPaBo: Ha MPOXUBAHHA Pa3oMm
3i cBOIMU GaTbKaMu; 3HATU CBOIX OATbKIB, 38 BUHATKOM TUX BUMAAKiB, KON OTPMMaHHS BiZJOMOCTel Npo 6aTbKiB
HeMOXKMBe (Hanpuknag, Konvu AnTUHa O6yna 3HalfeHa); 3HaTU CBOIX 6aTbKiB, HaBiITb KOMW AUTMHA YCMHOBAE-
Ha iHWKMK ocobamu; Ha Typ6OTY, 3abe3neyeHHa CBOIX iHTepeciB i3 6GOKY 6aTbKiB; Ha CNiNKYBaHHA 3 OOHUM i3
6aTbKiB, AKNI NPOXMNBAE OKPEMO Bifl AUTUHY; Ha CMiNKYBaHHA 3 iHLWMMW YfleHamMn poanHK, cim’i — 6aboto, aigom
Ta iHWKUMKN pognyamn. Cyp MoXKe 3MIHUTK NOPAAOK YYacTi OAHOro 3 6aTbKiB Y BUXOBAHHI AUTUHM NMOPIBHAHO 3
TM, AKUIA OyNOo BCTaHOBNEHO OPraHOM OMiKU N NiKNyBaHHA, AKLO OAWH i3 6aTbKiB, 3 KMM MPOXKMNBAE ANTUHA,
UNHUTb NepPeLLKOAN TOMY, AKUIN NPOXMBAE OKPEMO, Y CMiNKYBaHHI 3 AUTMHOIO Ta B il BUXOBaHHI. 30Kpema, AKLLO
BiH YXWNAETbCA Bifj BUKOHAHHA pilleHHA opraHy OMiku 1 NiknyBaHHA, APYriA i3 6aTbKiB Ma€ NpaBo 3BepHYyTUCA
[0 CyAy 3 MO30BOM MPO YCYHeHHA Lmx nepelwkod. Cya BU3HAUYa€e cnocobu yyacTi OAHOro 3 6aTbKiB Y BUXOBaHHi
OVTVHW: NepiognyHi UM cucteMaTnyHi nobayeHHs, MOXIUBICTb CNINIbHOMO BiANMOYMHKY, BiaBidyBaHHA OAUTUHO
MiCLA MOro NPOXKUBaAHHA, MicLe 1 Yac iIX CNiIKYBaHHA 3 ypaxyBaHHAM BiKy, CTaHy 340POB'A AUTUHU, NOBediHKN
6aTbKiB, a TaKOX IHLWMNX 0OCTaBWH, WO MatloTb iCTOTHE 3HAYeHHA. B okpeMux BUNagKax, AKLLO Lie BUKINKAHO iH-
Tepecamu AUTUHU, Cyh MOXKe 06YMOBUTI NOBGaUeHHA 3 AUTUHOK NPUCYTHICTIO iHLWOT 0cobu. 3a 3aABOI0 3aiHTe-
peCcoBaHOI CTOPOHY Cy MOXe 3yNUHUTY BUKOHAHHA PilleHHA OpraHy Oniky i NiKyBaHHA O BMPILLEHHA CNOPY.
Y pasi yxuneHHs Bif BUKOHaHHA pilleHHA cyay 0cob0to, 3 KO NPOXMBAE ANTUHA, CYZ 3a 3as8BOIO TOrOo 3 6aTbKiB,
XTO MPOXMBAE OKPEMO, MOXKe NepeaaTvi AUTUHY ANA NPOXMUBaHHA 3 HUM. Ocoba, Aka YXUNAETLCA Bifi BUKOHaHHSA
pileHHA cyay, 3060B’A3aHa BiAWKOAYBATU MaTepiafibHy 1 MOpasibHY LKOAY, 3aBAaHy TOMY 3 6aTbKiB, XTO Mpo-
YKNBAE OKPEMO Bif AUTUHN .

MpeameTom 0co6nMBOI yBaru 3 60Ky CycninbCTBa Ta AepXaBy OCTaHHIMM poKamu cTana npobnema 3anobi-
raHHA HacUMbCTBY B CiM'I AK OAHOMY 3 MOLUMPEHUX i HAaNbiNbL Hebe3neyHNX NPOABIB }KOPCTOKOIO NMOBOAKEHHSA
3 auTUHOI0. B ymoBax TpaHcdpopmalii BCix cdep cycninbHOro »untta B YKpaiHi pognHa BUCTYNae HanbinbLu «yyT-
NINBMM» COLiaNbHUM IHCTUTYTOM, LLIO BUKOHYE POJib CBOEPIAHOrO peTpaHCNATOpa CouianbHUX HOPM, 3BNYaIB,
Tpagmuin. Came TOMy BHYTPILULHbOPOAVHHI CTOCYHKM, @ TAKOXK CTaBIEHHA B POAMHI A0 AiTel BU3HaYaloTb 3HaYHY
KinbKiCTb NapameTpiB «CyCnifibHOro 340POB’A», AEMOHCTPYIOTb FOTOBHICTb CYCNiNbCTBa A0 MPOrpecnBHNX Nepe-
TBOPEHD 2.

Mpama 3a60poHa Ha 3acTocyBaHHA 6yab-AKMX GOPM HaCUSIbCTBA BiIAHOCHO AiTel i3 60Ky 6aTbKiB abo ocib,
AKi X 3amiHioTb, MicTUTbCA B LIK Ta CK YKpaiHu. Tak, y u. 3 ¢T. 289 LIK YkpaiHu 3a3HaueHo, Wwo ¢i3nyHe noka-
paHHA 6aTbKamu (YCMHOBIIOBaYaMu), OnikyHamu, NiknyBanbHUKaMK, BUXOBaTENAMU MANONITHIX, HEMOBHOJITHIX
AiTel Ta NigoNivYHNX He JOMYCKAETbCA. AHaNOriYHe NONOXeHHA MicTUTbCA Y ¢T. 150 CK YKpaiHn «O60B'A3KM 6aTb-
KiB OO0 BUXOBAHHA Ta PO3BUTKY AUTUHWY, Y AKIl NPAMO BU3HAYAETbCA, WO 3ab0opoHATbCA Oyab-AaKi BUAK
ekcnnyatauii 6aTbKaMun CBOET AUTUHN (4. 6), Gi3NYHI NOKapaHHA AUTMHU 6GaTbKaMU, @ TAKOX 3aCTOCYBaHHA HUMMU
iHLINX BB NOKapaHb, AKI NPUHWKYOTb IIOACHKY MAHICTb AUTUHM (4. 7).

Y MiXKHapofgHOMY NpaBi TakoXK NepenbadvaeTbca HEOOXIAHICTb 3aXMUCTy NPaB AUTUHN Bif NEBHUX NOCAraHb,
30Kpema:

a) JOBINIbHOrO abo He3aKOHHOro BTPYYaHHsA B 3AiMCHEHHSA 1l NpaBa Ha 0cobucTe XMTTA abo NocAraHHA Ha
YyecTb i FiaHICTb;

6) ycix dopm diznyHoro abo ncmxiyHoro HacunbCTBa, 06pasm abo 3N0BXKMBaHHSA, BiACYTHOCTI TypboTH abo
Heab6anoro NOBOAXeHHS, rPyboro NOBOAXKEHHA abo eKcnyaTaulii;

B) €KOHOMIUYHOI eKcriyaTauii i BUKOHaHHA Gyab-AKOi pob0oTH, AKa MOXe CTaHOBUTU Hebe3dneky ana ii
300pOB’ss abo CNYyXXWUTW MePELKOAOo0 B OTPUMaHHI Helo OCBiTM abo 3aBAaBaTV WKOAM il 30OPOB'IO i
diznuHoMy, po3ymoBOMy, AYXOBHOMY, MOPaJSIbHOMY i COL|iarlbHOMY PO3BUTKY;

I) HE3aKOHHOTO CMOXMBAHHA HAPKOTUYHMX 3aCO0IB | MCMXOTPOMHUX PEYOBUH;

) ycix dopm cekcyanbHoi eKcnyaTaii i ceKCyaslbHOro CNoKyLUaHHS;

€) HenoAsHUX abo NPUHVKYIOUMNX TiAHICTb BUAIB MOBOAXEHHA ab0 NOKapaHHS;

X) ycix iHWmx Gopm ekcnuyaTauii, AKi 3aBfatoTb WKoAy Oyab-AKOMY acneKkTy Ao6pobyTy ANTUHM (CT. CT. 16,
19, 32-34, 37 KoHBeHLuii OOH npo npaBa gnuThHuM) 3.

Cnig 3a3HaunTK, WO CbOroAHI MiXKHapPOAHI ,OroBOPY, yHaCHULEIO AKNX € YKpaiHa, AatloTb 3MOry BUPIiLLYyBaTK
NMUTaHHA, NOB'A3aHI 3i 3f4iNCHEHHAM 6aTbKiBCbKMUX NPaB i BUKOHaHHSM 00O0B'A3KIB fIK MaTepianbHOro, TaK i He-

' YopHooueHko C.I. LlmBinbHMI npouec YKpaiHy : HaByanbHWI NOCIOHUK ; 3-€ BUA., nepepob. Ta gon. Kuis : LIYJ1, 2014. 416 c.
2 KpwkHa J1.B. 3noumnHun y cdepi cimeliHo-nobyToBKX BIAHOCUH (KpMiHONOTiYHMIA acnekT) : MoHorpadia. Kuis : KIBC, 2003. 105 c.

3 HanexHuin 3axuct npae auTtvHKU i 6atbkamu. URL : https://pavlogradmrada.dp.gov.ua/news/nalezhnijj-zakhist-prav-diti-
Nni-%D1%97%D1%97-batkami.html (gaTta 3BepHeHHsA: 20.06.2020).
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MaTepianbHOro xapakTepy He3asneXxHo Bif rpoMagAaHCTBa i MicLA NPOXMBaHHA 6aTbKiB Ta giTei. Tak, npioputeT
iHTepeciB ANTUHW Hag iHTepecammn 6aTbKiB 3aKpinneHuin y ct. 3 KoneeHuii OOH npo npaBa guTtuHu. Y BCix giax
LLOAO AiTen He3anexHo Bif TOro, 34iNCHIOITbCA BOHW AepXKaBHMMM Y MPUBATHUMM YCTaHOBaMU, LLO 3aiMatoTb-
CA NUTaHHAMM CoLianbHOro 3abe3neyeHHs, Cyfamu, aAMiHICTPaTUBHUMIM Y/ 3aKOHOAABYMMY OpraHamu, nepLuo-
yeproBa yBara NpUAINAETbCA 3a6e3neyeHHo iHTepeciB ANTUHN.

TakvM UMHOM, AUTVHA NOBMHHa 6yTK 3axuLleHa Bif OyAb-AKUX HeraTMBHUX Air, AK Gi3NYHKMX, TaK i NCMXo-
noriyHux. Mpwn UboMy Bif NOPYLUEHHS, HEBM3HaHHA abo OCMOPIOBAHHA MatloTb OYTW 3axuULleHi BCi MaliHOBI Ta
0COBUCTi HEMAMHOBI NPaBa AUTUHY He3aeXHO Bif TOro, B AKil chepi BiHOCKMH BOHW BUHUKAKOTb, — AK LMBINbHI,
AK CiIMeNHI, AK TPYAOBI UM iHLLi.

MpaBo Ha 3axMCT HEPO3PUBHO MOB'A3aHO 3 CYO'EKTUBHNM MaTepiasbHUM NPaBOM, OCKIfNIbKM BUHWKAE finLle
3 IOro NOPYLUEHHAM, i, KPiM LbOro, 3MiCT i Npr3HaYeHHA Cy6’'EKTMBHOMO LMBINIbHOMO NpaBa BU3HAYaE i Cnocid
Oro 3aXMCTy.

Y npaBoBiii NiTepaTypi MOXHa 3yCTpiT TOUKY 30pY, 3rifiHO 3 AKO 3abe3neyeHicTb Cy6'eKTMBHOrO NnpaBa
MOXJIUBICTIO AeP>KaBHOrO NPUMYCY € MOro HEBiJ'EMHOIO AKICTIO 1 ICHYE He napanefibHO 3 iHWMN MOXINBOC-
TAMW, 3aKpinieHnMn B Cy6'eKTVBHOMY MpaBi, a BNacTUBa NOMY CaMOMY, OCKiflbK/ 6e3 LibOoro BOHO He MOrJIo
61 By TV IOPUANYHOK MOXKIIMBICTIO* 3a6€3neUeHicTb MPYMYCOM AePXKaBU — BHYTPILLIHA BAACTUBICTb Oyab-KOro
npa.a, B AKi 61 GOopMi BOHO He BUCTYNaso, a TOMY OXOMIOETHCA NOr0 BU3HAUEHHAM®.

3rigHo 3 ApyrM NigxohoM, NPaBo Ha 3aXMUCT € CAMOCTINHUM CY6’'eKTUBHUM NpaBom®;’. MPUXMAbHUKN LibO-
ro nigxopy BBa)KaloTb BKJIIOUEHHA B CTPYKTYPY CY6'€KTUBHOMO LIMBINbHOIO NpaBa NPaBOMOYHOCTI Ha 3aXUCT He
Ginblue, Hi>k NonepeaXKeHHAM NPO MOXIIMBICTb MOPYLLIEHHSA LIbOro npaBa. PobutbcA BUCHOBOK NP0 HEOOXIAHICTb
noginy BCix Cy6'€EKTUBHMX MPaB Ha OXOPOHHI Ta PerynaTuBHi®,

BinbLl 06rpyHTOBaHUM, Ha HaLly AYMKY, € NePLUNIA NiaXig, 3rigHO 3 AKUM MPaBO Ha 3aXUCT € eJIeMEHTOM-MNpa-
BOMOUYHICTIO, LLIO BXOAMWTb [10 CKNagy KOXHOro Cy6’'eKTMBHOMO NpaBa. Ake KoxHe Cy6'eKTMBHE NpaBo NoTeHUil-
HO MICTWTb Y CO6i MOXKIMBICTb 1OT0 3aXUCTY Y pasi MOPYLUEHHS, Liel paKT BUABNIAE HEPO3PUBHUI 3B'A30K NpaBa
Ha 3B€PHEHHA A0 KOMMETEHTHVX OPraHiB 3a 3aX1CTOM MNOPYLLIEHOro NMpaBa i3 Cy6'eKTMBHMM MaTepianbHUM npa-
BOM. AIK MpaBunbHO 3a3Hayvae€ B.I. [pnbaHOB, Liel 3B'A30K BUABNAETLCA NPUHAMHI B ABOX MOMEHTaX: No-nepule,
BMMOTa NPO 3aXMCT BUHMKAE NULLE 3 MOPYLUEHHAM CY6'EKTUBHOTO LiMBINIbHOrO NpaBa abo 3 10ro CNpocTyBaHHAM
iHWMMK 0cobamu; No-Apyre, XxapakTep camoi BUMOTY NMPO 3aXUCT MpaBa BU3HAYAETbCA XapaKTEPOM MOpPYLLEHO-
ro abo ocnoptoBaHOro Npa.a, 3MiCT i MPM3HAaUYEeHHA AKOro BM3HaYae i cnocib noro 3axmcTy®. BucnosneHi apry-
MEHTV JatloTb NiACTaBy rOBOPUTM MPO Te, L0 BUMOTa NPO 3aXUCT BXOAUTb A0 3MIiCTY Cy6'€KTMBHOIO Npaga.

CratTa 15 UK YkpaiHm nepepbauvac, o KoxxHa ocoba Ma€ NpaBo Ha 3aXMCT CBOrO LiMBINIbHOrO Npaga y pasi
MNOro nopyLleHHs, HeBM3HaHHA abo ocnoptoBaHHA. KoxHa ocoba Mae nNpaBoO Ha 3aXUCT CBOTO iHTepecy, AKUI
He cynepeuunTb 3arajibHUM 3acafiam LMBINbHOro 3aKoHoAaBCTBa. AHarni3 LMX 3aKOHOAABYMX MNONOXKeHb Ja€ Nif-
CTaBW ANA BUCHOBKY, WO 0COOMCTi HEMaNHOBI Ta MaiHOBI NpaBa ANTUHW Y pa3i iX MOpYyLUEeHHs, HeBM3HaHHA abo
OCMOpPIOBaHHA € 06'EKTOM MPABOBOIO 3aXUCTY.

3axXUCT UMBINbHYX NPaB 34iMCHIOETLCA Y BU3HAYEHOMY 3aKOHOM MOPALAKY, i3 3aCTOCYBaHHAM HaneXHoi pop-
MU, cnocobiB i 3aco6iB 3aXUCTY.

Mig dopmoto 3axmcTy Cnif Po3yMiTM KOMMIEKC BHYTPILWHbO Y3rog»KeHNX opraHisaliiHnx 3axofis Wwono
3aXUCTY LUMBINIbHUX NPaB i OXOPOHKBaHNX 3aKOHOM iHTepeciB. ¥ HayLi LMBINIbHOro npasBa po3pi3HAIOTb opunc-
AVIKUINHY Ta HelopucankuinHy dopmm 3axucty npas'®. lOpucamkuinHa popma 3axmcTy — Lie 3aXMCT LMBINbHUX
npaB AepXaBHMMM Y YIOBHOBAXXEHUMU e pKaBOto opraHamu. Taka popma 3axmcTy 03HAYaE MOXKIMBICTb 3a-
XNCTY UMBINbHUX MPaB B agMiHICTPaTUBHOMY Y1 CyJOBOMY NMOPALKY, a B fleAKMX BUNagKax i agMiHicTpaTuBHO-

4 Noodde O.C. Bonpocnbl Teopun npasa. Mocksa : loctopusgat, 1962. 216 c.
*  CnupupoHos J1./. Teopus rocygapcTsa 1 npasa : yuebHuK. Mocksa : [NpocnekTt, 2001. 298 c.
6 PomoBcbKa 3. OcobucTi HemaiiHOBI NpaBa ¢i3nyHKX 0cCi6. YKpaiHcbke npaBo. 1997. Ne 1(6). C. 47-60.

7 DaBumposa H.O. LnBinbHO-npaBoBa OXOpOHa 0COOGUCTX HEMAMHOBMX MPaB, Lo 3abe3neuyoTb NPUPOAHE iCHYBaHHA GisnyHOT
ocobu : aBToped. ANC. ... KaHg. opua. Hayk: 12.00.03 «LimBinbHe NpaBo; LMBiNbHUIA NpoLec; CiMeliHe NPaBo i MiXkHapoAHe NpuBaTHe
npaso». Knis, 2005. 18 c.

8 TpaxpaHckoe npaBo : yuebHUK / nop pep. A.M. Cepreesa, t0.K. Tonctoro. Mockaa : MpocnekT, 2005. Y. 1. 784 c.
° TpwubaHoB B.M. OcyulecTBneHvie 1 3aLmMTa rpaXkgaHcKmx npas. Mocksa : CtaTyT, 2001.411 c.
19 TpaxkpaHckoe NpaBo : yuebHuK / nog peg. A.N. Cepreesa, t0.K. Tonctoro. Mockga : MpocnekTt, 2005. Y. 1. 784 c.
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cynosomy nopagky''. CynoBa ¢popma 3axucTy Hanbinbly NOBHO BiANOBIZAE NPUHUUMNY PIBHOCTI YYaCHUKIB
LUMBINIbHUX NPABOBIAHOCUH. fIK 3aci6 CyqoOBOro 3axmMcTy 0COOUCTUX HEMAMHOBUX NPAB YUYaCHUKIB LMBINbHUX
NpaBoOBIAHOCKH BUCTYMa€E No30B, TOOTO 3BepHEHa A0 Cydy BMMOra nNpo 34iNCHeHHA NPaBOCYAAA | BUMOra,
CNpsAMOBaHa Ao BignoBigaya Npo BUKOHAHHSA HaneXHux nomy obos’aski.. Tak, 3rigHo 3i ¢T. 55 Ta cT. 124 KoH-
cTuTyuii Ykpainu, cT. 16 LK YkpaiHu, 6yab-ake cy6’eKTBHE LUMBINIbHE NPaBO 1 iHTepeC MOXyTb OyTW 3axuLLeHi
B CYyJOBOMY NOPALAKY, 30KPeMa, LWNAXOM Npep 'aBfNeHHA No30BY.

HetopucamkuinHa dopma 3axncTy oXonioe Aii y4aCcHMKIB UMBINbHUX NPaBOBiIAHOCKH i3 3aXMUCTy Hanex-
HUX IM HEMANHOBUX NPaB, AKi 3[iNCHIOITLCA HUMW CAMOCTIIHO, 6€3 3BEPHEHHSA 3a JONMOMOTOI 10 LepPKaBHUX
U iHIWMX KOMMETEHTHUX OpraHiB' 3rigHo 3 4. 5 ¢T. 55 KoHcTutyuii YKpaiHu, KoxkeH Ma€ npaBo He3abopoHeH M-
MM cnocobamu 3axmLiaTi CBOT MpaBa Bif NopyLleHb i NPOTMNPABHUX NOCATaHb, WO nepenbayac MOXKIUBICTb
3[iICHIOBATM CaM0O3axMCT CBOIX NpaB.

Cnocobu 3axmncTy ocobncTMx HeMaliHOBUX NpaB AiTe 34e6iNbworo maloTb 0COOUCTO-NPaABOBUI Ta iHAN-
BiyanbHUI XapaKTep, OCKINbKN 3yMOBJEHi NPUPOAOL0 Ta CYTHICTIO Takmx npas. Tak, 30Kkpema: no3baBneHHsA
6aTbKiBCbKUX NpaB, BifibpaHHA AUTUHM Bif 6aTbKiB 6e3 No36aBNeHHs 6aTbKIBCbKUX NPaB, BU3HAUYEHHS iMeHi
OVTUHW, YCYHEHHA nepewKkod Yy 34ilCHeHHI MpaBa Ha BUXOBAHHSA i CNiNIKyBaHHA 3 AUTMHOLO Towo. Xo4a cepef
cnocobiB 3axMCTy NpaBa fiTel Ha HanexHe 6aTbKiBCbKe BUXOBaHHA € i CNOCOOM 3aXM1CTY, LLIO MatoTb MaliHOBUIA
XapakTep, HaNPWKNag CTATHEHHA aniMeHTIB Ha YTPUMAHHA OUTUHW, CTATHEHHA HEeYCTOMKM (NeHi) 3a NpocTpo-
YEHHA CnJ/iaTy aniMeHTIB ToLWO.

Y CK YkpaiHu 3akpinieHo nigxia, AKUIN nonAra€ y 3acTocyBaHHi CyoM TiflbKM TUX CNocobiB 3axmcTy Ci-
MeNHMX NpaB Ta iHTepeciB, WO BCTaHOBJMIEHI 3aKOHOM ab0 JOMOBIEHICTIO (JOroBOpOM) CTOPIH. nA 3axmcTy
npasa AUTUHW Ha HanexHe 6aTbKiBCbKe BUXOBaHHA Moke OYTU 3aCTOCOBaHUM Byab-AKMIA CNOCi6 3aXmCTy, LWo
BiMOBIfA€ 3MiCTy MOPYLUEHOro NpaBa, XapakTepy i HacniAKam NOpyLIEHHA.

Cepep 0cib, sKi 34iNCHIOTb 3aXMCT MNPaB AUTUHK, y MepLly Yepry Ha3BaHi il 6aTbKW. 3aXUCT NpaB Ta iHTe-
peciB ANTUHU 3[IACHIOETLCA iT BaTbKamMy Yyepes BiACYTHICTb Y AUTUHW LUUBINbHOI NpouecyanbHoi die3gaTHo-
CTi. YKa3aHe npaBo 6aTbKiB TaKoX NOB'si3aHe 3 000B'A3KOM 6aTbKiB MNikAyBaTUCA NPO Gi3NYHWIA, AYXOBHUI Ta
MOpPaNbHUA PO3BUTOK AUTUHW, OCKINIbKM MOPYLIEHHA NpaB AUTUHN MOXe BMMHYTY Ha il pO3BUTOK. baTbKu
€ 3aKOHHVMW NpeacTaBHUKAMU CBOIX AiTen i 6e3 cneuianbHUX NOBHOBaXeHb (JOBipeHOCTI), BUCTYNaloTb Ha
3aXMCT iXHiX npaB i3 6yab-akuMK GisNUYHUMN i PUANYHUMK ocobamu, Yy TOMY Ynchi B cyaax. MNpepctasnatu
npa.a i iHTepecy AUTUHU MOXYTb SIK 06MABa — 6aTbKO 1 MaTW, TaK i OANH 3 HMX 3@ NOTOAXKEHHAM MiX HUMMU.
Mpuryomy 6aTbKM MOBUHHI 3axXULLATV NpaBa i iHTepecw aiTel, a He CBOT NpaBa Ta iHTepecu.

Mpu ubomy cnifg Matn Ha yBa3i, WO BifHOCUHU, AKI BUHMKAKOTb Nif Yyac peanisauii 6aTbkamm npaea Ha
3aXUCT OUTVHW LUAAXOM 3BEPHEHHA A0 KOMMETEHTHUX JepXaBHUX OpraHiB, perynoTbCca HopmMaMu npoLe-
cyanbHoro npasa. Ti BIGHOCUHM, WO BMHMKAKOTb MNif Yac camo3axncty 6aTbKamu npaB AUTUHW, PETyo0TbCA
HOpPMaMK MaTepianbHOro npasa.

MpouecyanbHUM 3acobom peanisauii 6aTbkamm NpaBa Ha CYAOBUI 3aXUCT CBOET AUTUHU, FaPaHTOBAHMM
CT. 55 KoHcTuTyuii Ta iHWKMK 3aKoHamm YKpaiHu, € npouecyanbHe npeacTaBHULTBO. BoHO 3abe3neuye yyacTb
y UMBifIbHOMY npoueci 6aTbKiB, Haga€ iM MOXNBICTb BUKOPMCTOBYBATK BCi NepeabayeHi 3aKkoHOAaBCTBOM
IOPUANYHI MOXIVBOCTI ANA BeA€HHA LUMBINbHUX CNpaB y CyAi Ta 3aXuUCTy cy6'eKTUBHMX NpaB I iHTepeciB An-
TUHN.

BignosigHo po cT. 39 LMK YKpainu, npaBa, cBOOOAM Ta iHTEPECU AUTVHM 3aXMLLAIOTLCA Y CYAi IXHIMKU 6aTb-
Kamu. Arne i3 LbOro npaBusa iCHYE BUHATOK, BcTaHoBNeHnn u. 3 cT. 11 LMK Ykpainu. Cyg 3anyyae BignosigHUm
opraH ym ocoby, KM 3aKOHOM HaaHO MPaBO 3axuULaTy NpaBa, CBOOOAM Ta iHTepecu iHWKX ocib, AKWo Ail
3aKOHHOrO NpeacTaBHMKa cynepeyatb iHTepecam ocobu, AKy BiH NpefcTaBnse. Takumy opraHamu, AK NpaBu-
110, € OpraHn onikn Ta NikNnyBaHHA, AKi, BIANOBIAHO A0 NOKNafeHWX Ha HMX 3aBAaHb Ta po3nogfiny NoBHOBa-
XeHb MiXK CTPYKTYPHUMK Nigpo3ainamun BiAnoBigHMX yrnpaseniHb i Bigdinis MicLeBol flepxaBHoOT agMiHicTpaui,
BXMBAOTb 3aX0AN WOAO 3aXUCTY 0COOUCTUX HEMANHOBYKX Ta MAaHOBMX NPaB AiTe, 6epyTb yuyacTb Y po3rnsgi
cygamu cnopis, NOB'A3aHUX i3 3axMcTom npas giter. OKpiM CyfoBKX opraHiB, 6aTbKu MatoTb NpaBoO 3BEPHY-
TMCA 3a 3aXMCTOM NpaB CBOET ANTUHU A0 OPraHiB AepaBHOI BNajan, OpraHis MiCLLeBOro caMoBpsayBaHHA Ta
rpoMafCbKux opraHisauin. Lle opraHm, ocHOBHOW0 QYHKLi€E AKNX € 30iNCHEHHA 3aX0fiB WOLO OXOPOHU K-

" CredpaHuyk P.O. Ocobucti HemaiHOBi npaBa ¢isnyHMX 0Ci6 y LMBINbHOMY MpPaBi(MOHATTA, 3MIiCT, cUCTeMa, OCO6NMBOCTI
3[iICHEHHA Ta 3ax1cTy) : MoHorpadis / Bign. peg. A.M. LLieBueHko. XmenbHuubKui : XYY, 2007. 626 c.

2 TpaxkpaHckoe npaBo : yuebHuK / nog peg. A.N. Cepreesa, t0.K. Tonctoro. Mockga : MpocnekTt, 2005. Y. 1. 784 c.
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TUHCTBa. baTbKM MaloTb NPaBO 3BEPHYTUCA 32 3aXMCTOM NPaB AUTVHM 10 BKa3aHUX OPraHiB LWAAXoM npea’siB-
NeHHA ckapru abo i3 3aaBoto.

Taknm UmMHOM, Mif 3aXUCTOM MpaB AUTUHW CAiJ PO3YMITU 3aCTOCYBaHHA IOPUCAUKLINHMMN OpraHamu
(KOMNETEHTHUMW [epXKaBHMMM OpraHamu, opraHaMu MiCLLleBOrO CamoBpPAdYyBaHHA), NocafoBUMU ocobamu
(HoTapiycom), maTip'to, 6aTbKOM Un AUTMHOLO NepeabdayeHnx 3akoHOM abo JOroBOPOM 3axXO0AiB, CMPAMOBAHNX
Ha NPUNMHEeHHA NpaB Ta 000B'A3KiIB, X BiHOBNEHHSA (BU3HAHHA), @ TAKOX YCYHEHHSA peasibHOI 3arpo3un Takoro
NopyLIeHHA 1 BNJIMB Ha MPaBOMNOpPYLUHUKA.

BucHOBOK. Po3rnajg 0CHOBHMX MONOXKEHb LOAO 3aXMCTy NpaBa AUTUHU Ha HanexHe 6aTbKiBCbKe BUXO-
BaHHA A€ 3MOry 3po0OUTY HU3KY BUCHOBKIB.

Mo-nepuue, 34iNCHEHHA NpaBa AUTUHN Ha HaNeXXHe 6aTbKiBCbKe BUXOBAHHA Nepeabayvace pisHOMaHiTHI gii
6aTbKiB, WO CNpAMOBaHi Ha AyXOBHWI Ta Gi3NYHUIA PO3BUTOK AUTUHK, GOPMYBaHHA il 0cobUCTOCTi, gornag Ta
TYyp6OTYy Npo ii CTaH 340POB’A, a TAKOX PO3BUTOK il 3AiIOHOCTEN Ta BNaWTyBaHHA A03Bins. To6TO 34iiCHEHHS
Takoro ocobMcToro HEMaMHOBOrO NpPaBa, AK NpPaBa AUTMHM Ha HanexHe 6aTbKiBCbKe BUXOBAHHA, BiOYBaETb-
CA'y pa3i akTUBHUX [in 060X CTOPiH NPABOBIAHOCUH: AK AUTUHW, TaK i Il KOHTpareHTa (6aTbKiB), y AKUX NpaBo
OfHI€l CTOPOHM KOpecnoHAYETbCA B 0O0B'A30K iHLOI.

Mo-apyre, 3axMCT NpaBa AUTUHUN HA HaneXXHe H6aTbKiBCbKe BUXOBAHHA CNPAMOBaHMWI Ha BigHOBAEHHSA NO-
PYLLEHOrO MpaBa, CTBOPEHHA YMOB, O KOMMEHCYOTb BTPATy MpaBa, YCYHEHHA MepeLlKkos Ha Wwnaxy horo
3[iNCHEHHA.

Mo-TpeTe, ANA 3axMUCTy NpaBa AUMTUHM Ha HanexHe 6aTbKiBCbKe BUXOBAHHA MoOXe OyTu 3aCTOCOBaHWIA
Cnocib 3axmcTy CiMenHNX NpaB Ta iHTepeciB AK NepefbayeHnii 3aKOHOM Y/ [OrOBOPOM, TaK i He nepepbave-
HUI HUMWK, ane 3a YMOBW, WO BiH BiAMOBIAA€ 3MiCTy NOPYLIEHOrO NPaBa, XapaKkTepy i HacNigKaM NopyLeHHs.

Vv

AHomauis

Y cTaTTi NpoaHanizoBaHO 0CcobAMBOCTI, GOPMM Ta CNOCOOY LMBINBHO-MPABOBOMO 3aXUCTY MpaBa AUTUHU Ha
HanexHe 6aTbKiBCbKe BMXOBaHHs. [poBeAeHO aHani3 HalioHaNbHOro 3aKOHOAABCTBA YKpaiHM Ta MiXKHapOaHUX
CTAHZAPTIB i3 NUTaHb 3aXUCTY HANBULLMX IHTEPECIB AUTMHU. A TaKOX BUABIIEHO NPOOEMHI MUTAHHA MPAKTUYHOT
peanisauii y LiboMy Hanpami.

Summary

The article analyzes the features, forms and methods of civil protection of the child's right to appropriate
parental upbringing. An analysis of the national legislation of Ukraine and international standards for the pro-
tection of the highest interests of the child. And also problematic issues of practical implementation in this
direction are revealed.
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'Conspiracy and complicity in crime:
the relationship of concepts

3moea i cnigyyacmb y 3/7104UHI: crlie@iOHOWEHHSI MOHSIMb

'Yaroslav Reznik
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coherence.
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3M08d, chigy4yacms y 3/104UHI, 2pyNnd 0cCi6, 3/I04UHHA Op2aHi3ayis, 63AEMOQis, CUMYamu8eHa 3MO8d, y3200XKeHiCMb.

Vv

CniByyacTb Yy 3104YMHI TPaAWLINHO HaNeXnTb [0 HAaMbINbL CKNaAHMX IHCTUTYTIB KpMMiHanbHOro npaea. Ha-
BiTb HasABHICTb 3HAYHOI KiNIbKOCTi HAyKOBMX JOCNiIAMXKEeHb He PO3B’A3ye Npobnem. 30Kpema, Malixe He JocnigKe-
HVM € MicLie 3MOBU AIK cepef, O3HaK CMiBYyYacTi, Tak i 3arasiom y cMcTemi KpMmiHanbHOro npasa YKkpaiHu. [NoHATTA
CNiByYacTi YaCTO acoLilOETbCA 3 MOHATTAM 3MOBU. OfiHaK 3/104MHHA 3MOBA € He JinLle efIeMeHTOM CMiBYYacTi y
3/10YMHI, ane 1 HaCKPi3HMM NOHATTAM YCi€l CUCTEMWN KPUMiIHANbHOIO Npasa.

3MOBa TaK UM iHaKLWe JochifxKysanacb y npauax Taknx BiTUM3HAHUX yueHux, AK MN.M1. Angpywko, M.l. ba-
»aHos, B.l. bopucos, J1.MN. bpuy, B.O. Mywkos, .M. Top6auos, B.K. Ipuwyk, H.O. TytopoBa, II1. »KapoBcbKa,
3.A. 3aruHen-3abonoteHko (3arnHen), O.0. Keawa, O.M. KocteHko, O.M. [lnteak, M.I. MenbHuk, B.A. Mucnusun,
.M. MuxanneHko, B.O. HaBpoubkuia, B.l. Ocagunin, M.I. MaHos, B.A Tauin, B.MN. Tuxun, A.H. TpanHin, MN.J1. Opic,
M.I. XaBpoHiok, [I.M. Xapko, C.[. llanyeHko, H.M. Apmunw, C.C. AueHKo Ta iHWwunx. Haronouwyto, Wo y npausax Lmx
HayKOBL|iB 3MOBa Hacamrepe[ po3riafacTbCa B MeXax iHCTUTYTY CNiByYacTi Y 3/I0UNHI.

3no4YrHHa 3MOBa Yy CBITOBIN LPUANYHIN Teopii Ta NPaKTULi BBaXKaeTbCA HaHebe3neyHiwow GopmMoio BUK-
HEeHHA 37104MHiB. B YKpaiHi BignoBiganbHICTb 3a CNifibHY 3N0UYNHHY JiANbHICTb PerynioeTbCca Hacamnepen y Hop-
Max IHCTUTYTY CMiByYacTi Y 3104MHI, i 3MOBa NepeBaXHO PO3MMALAETLCA AK KNIOYOBA O3HAKa LibOro iHCTUTYTY.
[poTe Hema€e €AHOCTI cepef yYeHUX Y PO3B'A3aHHI MUTAHHA LWOAO 3HaUeHHA (CTaTycy) 3MOBW y CTPYKTYpI CniBy-
yacTi. [lopeuHo HaragaTy, wo Bxxe B CobopHOMyY YnokeHHi 1649 poKy NaeTbCA NpOo HABMUCHUI XapaKTep QiAHHA
CMNiBYYaCHUKIB, a TAaKOX BUAINAIOTLCA BUAM CriByYacTi (CKon i 3MoBa) ... .

MpaBunbHO cTaBUTb NUTaHHA LA, KoniioBa: un € 3MoBa 06OB'A3KOBOK O3HAKOM CMiBYYacCTi, @ TaKOX uu
3aBX[M YYaCHUKIB 3MOBU Ha BUMHEHHSA 3/I04MHY MOXHa BM3HATM CNiByYyacHUKaMm. PO3B’A3aHHA LIbOro NuTaHHA
€ NPVHLMMNOBUM AN PO3YMIHHA 3MICTY NMOHATTA «3MOBa», AKE HE MaE HOPMaTMBHOrO 3akpinneHHs. .A. Konio-
Ba BUCJIOBJIIOE LWOAO LIbOro AOBOJI OpuriHanbHy no3uuito. BueHa BBarkag, 1O, HE3Ba)arum Ha Te, WO 3MOBa €
060B’A3KOBOID O3HAKOIO CMiBYYACTi, Y4aCHMKIB 3MOBM Ha BUMHEHHSA 3/I0UMHY HE 3aBXAM MOXHA BU3HATK Cri-
BYYaCHMKaMW, a NMPOMOHYE BUOKPEMJIIOBATU 3MOBY MiXK Cy6’'€KTamMM 3104MHY 3a BiICYTHOCTI O3HAaK CMiByYacTi
(3mMoBa AK BMJ roTyBaHHA [0 3/T0UMHY) | 3SMOBY Mi>K CNiByYacHMKaMu (CriByYacTb Y 3104MHI). BU3HaueHHA MOMeH-
TY BUHVKHEHHA 3MOBW MiX CMiBy4YaCH/MKaMM 3anexuTb Bif PO3B'A3aHHA MUTaHHA, 3 AKOTO MOMEHTY yYacCHMKa
3MOBW BapTO BM3HaTK BMKOHABLIEM, OpraHi3aTopom, nigbyproBayemM abo MOCOOHMKOM: a) 3 MOMEHTY JOCATHEHHA
3MOBV NPO BMKOHaHHA BigMnoBigHOT poni abo 6) 3 MOMeHTY il GakTMUYHOro BUKOHaHHA. Ha Hawy aymKy, Tpeba
NeBHOIO Mipoto 3MicTUTK NpiopuTeT. CNiByYacTb — Lie 3aBXX4M 3MOBa, BOAHOYAC 3MOBa Moxe 6yTu i BULOM roty-
BaHHA AK MOYATKOBOI CTafii BUMHEHHA 31104MHY. OTXKe, 3MOBa — MOHATTA OiNbLU LUMPOKE, HiXK CNiByYacTb.

He MOXHa OMWHYTK yBaroto Tol GakT, WO € N iHWWIA HAYKOBMWIA Nigxig, B OCHOBI AKOrO NeXNTb MPOTUCTAB-
NIeHHA cniByyacTi i 3MoBW. Tofi KOHCTATYEeTbCA, WO 3 NMUTAHHA NPO KPUMiHaNbHY BiANOBIfaNbHICTb 3a CNiNbHY
3MI04MHHY [iANbHICTb € JOKTPMHA «CNiByYacTi» i JOKTprHA «3moBm». C.A. Mo30onb HaBOAUTb AYMKY BifOMOro
dpaHuUy3bKkoro BueHoro-agmiHictpaTueicta K. Begena npo Te, Wwo 6e3neka Hacamnepep noes’A3aHa i3 3axX1McTom
0cobu, CycninbCTBa i AePKaBu Bif 3arpo3 BHYTPILIHbOro XapakTepy: «be3neka — Le AianbHicTb, cnpAMoBaHa Ha

! AbakymoBa l0.B. Teopis cniByyacTi B KprMiHanbHOMy MpaBi YKpaiHu : ANC. ... KaHA. lopug. Hayk. 3anopix»xs, 2013. C. 39-40.
2 KoniioBa |.A. 3MoBa Ha BUMHEHHS 3N104MHY Ak 060B'A3KOBa 03HaKa cnisyyacTi. Mpobnemu 3akoHHocTi. 2017. Bun. 137.C. 114-116.
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3anobiraHHA Hebe3neLi, Wo 3arpoxye KonekTuBy abo npmBaTHUM ocobam, NoymHatoum Bif 3anobiraHHA 3M08
npomu 6e3neku 0epxxasu 1 3aKiHUyouM 3anobiraHHAM HelacHM BrnagKam»®. OueBUIHO, L0 3MOBa Ha NPOTU-
Bary cniByyacTi 3a Takoro nigxoAy po3rnafaETbCa AK HAMBULLWNIA piBeHb Hebe3neKn 31I04MHHOCTI AiANbHOCTI ANA
HaNGiNbL LiHHMX CYCNiNbHUX BiAHOCKH.

MoHATTA cniByyacTi BU3HaueHO y cT. 26 KK YKpaiHu: «ymMrCHa cnifibHa y4YacTb AeKifIbKOX Cy0'eKTIB 3M0UNHY Y
BUMHEHHI YMUCHOTO 3/104MHY». TpaauLiHO BUOKPEMITIOITb 06'EKTMBHI Ta Cy0'eKTVBHI O3HaKW CriByyacTi y 3/10-
YuHi. O6’€KTUBHIIMM O3HAKaMM CMIBYYACTI € KifbKiCHa (y4acTb Y 3/104MHI LOHAMEHLUE BOX CYO'€KTIB 310UMHY) Ta
AKicHa (CninbHICTb IXHBOI YYacTi y 3n04mHi, Wo nepeabdayae 06’'egHaHHA 3yCuIb YYACHUKIB 3I0UMHY; CPUYUHEHHSA
CNiNbHOrO A1A BCIX YYaCHMKIB 3NOUYNHHOIO pe3ynbTaTy; MPUYMHHIWI 3B'A30K MiX JiAMUN KOXKHOTO i3 CNiByYaCHUKIB i
BUMHEHUM BUKOHABLIEM 3/104MHY). AKLIEHTYEMO yBary Ha O3HaLli CibHOCTI, PO AKY NTUMEeTbCA Aani.

Y KOHTEKCTi TeMU HayKOBOr0 JOCiAeHHSA 6inblLoro 3Ha4YeHHA BapTo HafjaBaTh came Cy6’eKTUBHUM O3Ha-
KaM. fIK BifoMo, criByyacTb y 3/104MHI cepef; 000B'A3KOBUX CY6'EKTUBHUX O3HaK Nepenbayae ChifbHICTb ymuchy.
MepeBaXHO HayKOBLi TPaKTYOTb GOPMYSIOBAHHA «BCi CMiBYYaCHUKNM 3I0UMHY Ail0Tb YMUCHO» AK Te, LLO MiXK yCima
CniByYyaCHMKaMMN Ma€ MicLie 3MOBa Ha BUMHEHHA KOHKPETHOIO 3/104MHY; YCBIAOMAEHHA KOXKHUM i3 CMiBYyYaCHU-
KiB CNiNbHOCTI BUMHIOBAHUX Al 3 iHLWOW 0C00010; CNiByYaCHUK NOIHPOPMOBaHMIA NPO 3NI0UNHHI Aiii BUKOHaBLS;
6akaHHA abo cBifoMe AonyLleHHA HacTaHHA EAMHOrO 3N0YMHHOIO pe3ynbTaTy (MPAMUIA Y HENPAMUIA yMmUcen).
OTXe, 3MOBa € 03HAKOIO CMNiSIbBHOrO YMUCIY.

BogHouac y BiTUM3HAHOMY KpUMiHaNbHOMY MpaBi HafABHE | MOHATTA NonepeHboi 3MOBM, Hacamnepes AK
KpuTepin noginy cnisyyacTi Ha popmu: rpyna ocib Ak cniByyactb 6e3 nonepeaHboi 3MoOBY, Ta iHLWi popmu cni-
BYYacCTi, Y AKMX iMNepaTrBHa nonepesHA 3MOBa — rpyna oci6 3a nonepeHbOI 3MOBOIO, OPraHi3oBaHa rpyna Ta
3/104MHHA opraHisauia (3rigHo i3 cT. 28 KK YkpaiHu). OTxe, 6€3 nonepenHbOi 3MOBY 3/104MH MOXe Oy TV BUMHEHO
y criByyYacTi, ane 4y Moxe MaTu Micle akacb popma cniBydacTi B3arani 6e3 3amosu? 0.0. KBalla BBaXag, Lo,
BPaxOBYIOUM BU3HAYEHHA CNiIbHOCTI AK CYTHICHOrO AApa CriBy4vacTi Ta 3MiCT NOHATTA B3aEMOAIT, B3aemogisa i
CMiNbHICTb A CNiBYYACHUKIB YHEMOXIUBIIOIOTb OQHOCTOPOHHIN 3B'A30K Mi>XK HUMU, AKNI BUKIIIOYAE HaBITb Mi-
HiMasibHY 3MOBY Ha CNiNbHY 3I0UMHHY AiANbHICTb i, 0TXe, — cniByyacTb®. MogibHa no3uuia i B .A. KoninoBoi: «3mo-
Ba € ANA CMiByYacTi BiANpPaBHO 03HaKO, TOBTO TaKolo, 38 HAABHOCTI AKOI 30UYNH HabyBa€e O3HaK ChiByYyacTi,
a OTXKe, € il 060B’'A3KOBOID O3HAKOH. 3a BiACYTHOCTI 3MOBW Ha BUMHEHHA 3MOYMHY Y CMiBYyYacTi Ma€e MicLe nuwe
OOHOCTOPOHHI Cy0'EKTUBHII 3B'A30K, L0 BMKITIOYAE CMiBYyYacTb»’. TOMY ABOCTOPOHHI Cy6'€EKTUBHUI 3B'A30K
€ 060B'AI3KOBOI0 03HaKOI0 CMiByYacTi. M 3HaxoAMMO TaKy aprymeHTaLilo 4OCUTb NepeKoHNNBO. ToMy Te, Lo
rpyna oci6, Bu3HauyeHHs AKoi 3akpinieHo B 4U. 1 cT. 28 KK YkpaiHu, nepenbayae yyacTb y 310UMHi AeKinbKox
(nBox abo 6inblue) BUKOHaBLiB 6€3 nonepefHbOT 3MOBM MiX COO010, He 03HaYaE€ BiACYTHICTb 3MOBW B3arali, a Bu-
KIIOYHO Te, WO KilbKa 0Cib gocarnm 3aMoBu BXKe B CaMOMy NMPOLECi BUMHEHHSA 3/I0UMHY. 3MOBA MiXK YYaCHMKaMM
rpynoBoOro 3/104MHY Ma€ MicLe, Xoua i BiibyBaeTbCA TOAi, KOMM OAUH i3 BUKOHABLB Y»e pO3noYyaB BUKOHYBATU
00’EKTMBHY CTOPOHY CKNagy KOHKPETHOMO 3/104MHY. TOMY MU NMOFOAXYEMOCD i3 TUM, WO CniByYacTb 6e3 3MoBMK
HeMo»KnMBa. Hegapma NOHATTA «KprMiHaibHa 3MOBa» B 3aKOHOAABCTBI 6araTbox 1epKaB € TOTOXHMUM MOHATTIO
«CniByYaCTb», BUKOPUCTOBYETHCA 3aKOHOABLIEM 3aMiCTb MOHATTA «CMiByYacTby, Hanpuknag, y CLUA, AHrniie.

B opmnanyHin Hayui YKpaiHu JOMiHY€E KOHUenuia «CniByyacTb = 3MOBa». [lonepeaHa 3mMoBa — nuwe ofuH
i3 i BUAiB, a came — 3MOBa, fiKa BiAOYBaETbCA Nepes NOUYaTKOM BUMHEHHSA 3M10UMHY. AfKe «rnonepeaHin» — Tow,
AKIN MiCTUTbCA Nepeq HWWM; AKWIA 34INCHIOETbCA Nepes YNMCb, NePeaye YOMYCb OCHOBHOMY; MiQroToBUMA’.
3MoBa — iMaHeHTHa (HeobxigHa, 060B’A3KOBA, KOHCTUTYTUBHA) BNACTUBICTb CMiBYYacTi. «IMaHEHTHUIA» O3HAYaE
BNACTVBUIA MPUPOAI camoro npeameta abo ABWLLA, BHYMPiWHb0 NPUTaMaHHWUI Tve,

Ocob6nuBICTIO KpMMiHaNIbHO-MPABOBOIO PerystoBaHHs BifMOBiAasIbHOCTI 33 3MOBY € Te, L0 3a MeXaMu iH-
CTUTYTY CMiBYYacCTi Y 3M04MHI BUKOPUCTOBYETHCA NMLLE MOHATTA «3MOBA, | HIKONN He «nonepefHA 3MoBa». 30-

3 Mo3zonb C.A. KpumiHonoriuHa 6e3neka B YKpaiHi: deHoMeH Ta HayKoBi 3acafiv 3abe3neyeHHs : AUC... A-pa. opud. Hayk. Xapkis,
2018. C. 59.

4 Keawa 0.0. CniByyacTb y 3N0UVMHi: CTPYKTYpa Ta BiANOBiAaNbHICTb : MOHOrpadia / IHCTUTYT aepxasu i npasa im. B.M. KopeLbkoro
HAH YkpaiHn. JlyraHcbk : PBB JIYBC im. E.O. linopeHka, 2013. C. 541.

5 Konioga |l.A. 3MoBa Ha BUMHEHHS 3JT0UMHY sIK 060B’I3KOBa O3HaKa cniByyacTi. [lpobnemu 3akoHHOCTI. 2017. Bun. 137.C. 114.

6 ManuHockuin A.A. CpaBHUTENbHOE NpaBoBefeHMe B chepe yronoBHoro npasa. Mocksa : MexxayHapogHble oTHowweHwus, 2002.
C. 108-109.

7 HoBwi TNIyMa4yHUIA CIOBHMK YKpaTHCbKOT MOBW : B 3-X TT./ yKnag.: B.B. fipemexko, O.M. Cninywko. 2-e Bug., Bunpas. Kuis : AKOHIT,
2008.T. 2: K-. C. 796.

8 HoBwii TIyMauyHUin CIOBHMK YKpaTHCbKOT MOBY : B 3-X TT./ yKnaa.: B.B. fipemenko, O.M. Cninywko. 2-e Bug., Bunpas. Kuis : AKOHIT,

2008.T. 1: A-K. C. 787.



Conspiracy and complicity in crime: the relationship of concepts ‘§

KpeMma, y 3aranbHin yactuHi KK YkpaiHu y po3gini «3nounH, ioro Buam ta ctagii» (4. 1 ct. 14), a Takox B Ocobnusin
YaCTUHI — «3/104YMHIN NPOTU OCHOB HaLlioHaNbHOI 6e3nekun YkpaiHu» (4. 1. cT. 109), «3nounHn y cdepi cnyx6080i
[iAnbHOCTI Ta NpodecinHOl AiANbHOCTI, NOB'A3aHOI 3 HagaHHAM Ny6niyHMX nocnyr» (4. 1 cT. 369-3), «3n0UnHM
npoTn M1py, 6e3neKkun NOACTBA Ta MiXkHapOoAHOro npaBonopsaky» (4. 1 ct. 437). e we pas nigkpecntoe «<macLu-
TabHiCTb» NOHATTA 3MOBW, AAKE OXOMJIIOE AK CMiBYYaCTb, TaK | OKPeMi iHCTUTYTI 3arabHOT YaCTUHW KPUMIHAJIbHO-
ro Npaea, a TakoX OKPeMi BUAM 3/10UMHIB, WO NepeadaveHi B Ocobnuain YyactuHi KK.

Y cyyacHin YkpaiHi NpiopuTeTHUM HanpAMOM KpMMiHanbHOI (30Kpema, KpUMiHanbHO-NPaBoBOi) MNONITUKM
€ NPOTMAIA KOPYNUiMHIN 3NOYNHHOCTI. He pa3 Hamu HaronowyBanocs, Wo HafaHHA 11 OfePXXaHHA HenpaBoMmip-
HOI BUTOAM € «KNaCUYHUM» MPOABOM KOPYMLiiHOT 3MOBM B KOHTEKCTI HeobXiAHOT cniByYacTi. Konu ngetbca npo
ofepKaHHA HenpPaBOMIPHOI BUro4M OfHiIE 0C06010 Bif iHWOT 0cobu, TO TaKi Ail MoXe 6yT BUMHEHO NMLLe 3a
HasBHOCTi 3MOBM, TOOTO ABOBIYHOIO Cy6'eEKTUBHOrO 3B'3KYy Mi>k ocobamu. Ha Hale nepekoHaHHs, 6inblocTi
baKTiB Kopynuii BnacTvBe NOEAHAHHA CNiNbHUX AiN KinbKox 0cib i HeObXigHUI PONbOBUIA PO3MNOAIN Ha KLTanT
«KJIACMYHOrO» NPOSBY KOPYMLUIi, KON OfepKaHHA HEMPaBOMIPHOT BUroAW CNy»K60BOK 0COO0I0 MOXe MaTh Mic-
Le nuwe 3a yMOBW i HagaHHA (npono3uuii, 06iLAHKK) iHWO 0coboto, @ HagaHHA HernpPaBOMIPHOI BUroaW ne-
penbavac il opepxKaHHA cny>k6oBoto ocoboto’. [1.I. MuxaiineHko Ta t0.0. YepHera y cBoix AncepTauiax BUCIOB-
NIOKTb TaKy No3uuito: «BkasiBkM geAknx aBTopiB Ha Te, WO xabap € HenpPaBOMIPHOK YroAow, NPOTUMPaABHUM
[JOrOBOPOM UMK LLO B KOPYNLIiT € efleMeHTN «KPUMiHaIbHOrO JOroBOPY», TAKOXK CBiJUaTh, WO AK OfAepP>KaHHA, TaK i
[aBaHHA xabapa € eanHNM ABULLEeM»'. Mix yyaCHUKaMM OSHOTO 3/104KHY ab0 > B3aEMOMOB’A3aHMX 3/T0YMHIB Ha
KLUTanT KopynuinHmx (Nigkyn, HagaHHA-o4epXaHHA HenpaBoOMipHOT BUrOAM) MaE MicLie 3MOBa AK TaEMHa yroga
LOHaMeHLe ABOX OCi6. Y TNyMauHUX CNOBHUKAX 3MOBa BM3HAYaeTbCA Tak: «TaEMHa yroga AnA AOCATHEHHS
AKOICb MeTW; 3roBip. B3a€EMHa AOMOBIEHICTb NPO CrifibHI Aii»'".

BiTuM3HAHI BUYeHi, po3rnsagatoumn npobnemy HeepeKTUBHOCTI y NpoTugii Kopynuii B YKpaiHi, 3aCTOCOBYIOTb
MOHATTA «iHTYITUBHA 3MOBa», KON NAETHCA NPO OCOONMBUI COLiANTbHUIA MeXaHi3M, O NOPOLXKEHWIA 0CO6Nn-
BOCTAMM CYCMISIBHOIO YCTPOLO, @ TAKOX JIIOACbKOI Ncuxikn'2 Konn B npoueci BUNHEHHS 3104MHY 06'€AHYIOTbCA
3yCWNA KilbKOX YYaCHUKIB 1A MONErieHHA Moro BUMHEHHS i 6inbl epeKTBHOro JOCArHEHHA 3/I0UNMHHOIO
pe3ynbTaty BiiOYBAETbCA 3MOBa YYaCHUKIB, AKY TaKOX YMOBHO MOKHa Ha3BaTU iHTYITMBHOK ab0 CMNOHTaHHOIO.
[HTYiLiA - Le 30aTHICTb NIOAUHN B AeAKNX BUNaAKax HECBIZOMO, YyTTAM YIOBIOBATY iCTUHY, Nnepenbayaty, Bra-
AyBaTU WO-Hebyab, CNMPAYKCh Ha NonepeaHi 4OCBIA, 3HAHHS; YyTTA, MPOHUKAUBICTL; NepeauyTTa'>. Moxe-
MO roBOPUTY NPO Cy6'eKTUBHICTb KaTeropii iHTyiuii. BogHouac oueBMAHO, WO 3MOBa, AKa He € NOMNepeaHbOIo,
BiiOYBA€ETLCA He NULLE iHTYITUBHO, afe 1 Nif BNAVBOM NEBHMX 30BHIiLIHiX (06'€KTUBHUX) 06CTaBWH, CUTYaLii, Wo
cknanaca. Cutyauia — CyKynHicTb yMOB i 06CTaBUH, LLO CTBOPIOOTb NEBHE CTAHOBULLE, BUKIMKAIOTb Ti UM iHLLI
B3aEMUHW NIOAEN; CTaH, MONOXKEHHS, 06CTaHOBKA'*. TOMy MPOMOHYEMO TaKy He nonepeaHto 3MOBY YMOBHO Ha-
3uBaTtu cumyamusHor. CATyaT1BHa 3MOBa 3a CriBy4acTi MAa€ MicLie, KONW AiANbHICTb O4HOro BUKOHABUA NPUER-
HYETbCA AO AiANbHOCTI iHWOrO (iHWKX) BUKOHABLA BXe B NPOoLeCi BUMHEHHA 3/10UMHY, afne A0 MOro 3akiHYeHHA
(4. 1 1. 28 KK YKpaiHu)'>.

Ha gymky C.[. LLlanyeHKa, KpuMiHanbHO-NPABOBUIA 3MICT APYroi cneundivyHoi 03HaKKU 3 ypaxyBaHHAM Mo-
noxeHb u. 2 cT. 28 KK YkpaiHu nepenbayac Take: a) 3M08a Ha CnifibHe BUMHEHHSA 3/104MHY Y CNiBBUKOHABLIB 8i0-
CYMH#A 83d2ai; e 03HaYaE, Wo AOMOBIEHICTb Mi>XK HMIW NMPO CMifibHe BUMHEHHA 3/I0UMHY AK OKPEMUN eNeMeHT
CniByyYacTi MicLiAA He Ma€ | Take BUMHeHHA BifOyBaeTbCA abo CMOHTaHHO, a0 LWIAXOM cUmyayitiHo20 y3200)KeHHSA
LifAHHA OQHOrO CNiBBMKOHABLA 3 AiAHHAM iHLWOrO; 6) 3M08a Ha CMiNbHE BUMHEHHA 3/I0UMHY HAABHA, aNne BOHa He
€ NnonepeAHbOoIo, Lie 03HAYAE, WO JOMOBIEHICTb MiXK CNiBBUKOHABLAMM NPO CNiflbHE BUNHEHHA 3/1I04NHY BUHN-

? Keawa O., Pe3Hik A. Kopynuis AK 3nounHHa 3moBa. Peanisauia fepaBHOT aHTUKOPYNUiNHOT MONITUKN B MiXXHAPOAHOMY BUMIPI :
mat-nm Il MixkHapog. HayK.-npaKT. KoH®., M. KuiB, 7 rpyaHa 2018 p.:y 2 u. Kuis : HABC, 2018. 4. 1. C. 71.

19 YepHera 0.0. BignosiganbHicTb 3a NiaKyn 3a KPUMiHaNbHUM NPaBoM YKpaiHu : AWC. ... KaHA. opua. Hayk. Jlbsis, 2019. C. 26;
Muxaiinenko [.I. KoHuenuia cniBBifgHOWEHHSA faBaHHA Ta ofepkaHHA xabapa. MpaBo YkpaiHu. 2010. N2 5 C. 123-128.

"' HoBui TNyMauHWin CNOBHMK YKpaiHCbKOT MoBW : B 3 TT. / yknag.: B.B. ApemeHko, O.M. Cninywiko. 2-e Bug., Bunpas. Knis : AKOHIT,
2008.T. 1: A-K. C. 769.

2 Bepesa O.[. [lepxaBHa aHTUKOpPYMUiliHa NoniTMKa: CYTHICTb Ta 0COBNMBOCTI peanisauii B MOCTiHAYCTPiaNbHOMY CyCninbCTai :
AWC. ... KaHA. HayK 3 AepX. ynpasniHHA. Knis, 2016. C. 75.

3" HoBuI TIyMayHWI CIOBHUK YKPaiHCbKOT MOBM : B 3-X TT./ yKnaga.: B.B. ApemeHko, O.M. CninyLuko. 2-e Bua., Bunpas. Kuis : AKOHIT,
2008.T. 1: A-K. C. 795.

' HoBMI TIyMayHWI CIOBHUK YKPaiHCbKOT MOBM : B 3-X TT./ yKnaga.: B.B. Apemenko, O.M. CninyLuko. 2-e Bua., Bunpas. Kuis : AKOHIT,
2008.T.3:M-A. C. 288.

> Pe3Hik A.A. 3MOBa AK KOHCTUTYTMBHA O3HaKa rpynoBOi Ta OpraHi3oBaHOI 3I0UMHHOI AiANbHOCTI. KprMiHonoriyHa Teopia i
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Ka€ nicnA Toro, AK NPUHANMHI OfVH i3 HUX y»Ke po3MnoyaB BUMHEHHSA JifHHA, AKke nepebayeHe Ak 060B'A3KOBUN
KOMMOHEHT 06’EKTVBHOI CTOPOHM BiANOBIZHOIO PUAMYHOIO CKAZY 3MI04UHY; NPK LibOMY peanisalia 3a3Have-
HOI JOMOBJIEHOCTI BifOyBa€TbCA, AK NPABWUIO, Y BUMMALI NPUEAHAHHA BiANOBIAHOrO AifAHHA OQHOrO CMiBBUKO-
HaBLA 10 AifHHA, AKE NPOAOBXKYETHCSA IHWMM CMiBBMKOHABLEM'® (KypcuB. — A. P.). He norofgyemoch i3 aBTopom,
aZke HasABHICTb 3MOBU € 060B’'A3KOBOIO 03HAKO Oyab-AKOI rpynu ocib, a oTke — BCix dopm cniByyacTi, cniBy-
YacTi 3aranom. 3anepeuyioun y BapiaHTi «a» 3moBy, HaToMicTb C.[. LlanueHKO BUCYBa€E NOHATTA cumMyayitiHo2o
y3200xeHHA. MogibHy no3uuito 3aimae A.B. CmmnpHOBa nif yac aHanisy o3Hak rpynu oci6: «[ina uboro Buay cni-
BYYacTi NprTamaHHe cumyamueHe, CNOHTaHHe 06'€AHaHHA 3yCuNb BOX ab60 GiNnblue BMKOHaBLiB 3/104VHY ANA
LOCATHEHHA 3/I04UHHOTO pe3ynbTaty. [pu LbOMY nonepedHs 3M08a Ha BUMHEHHSA 3104MHY abo BifCyTHA B3arani,
abo icHye nuwe MiHIManNbHUIN CMyniHb Y3200)eHOCMI MixK CiByYaCHMKaMW, O BCTAaHOBIIOETbCA BXe Nic/s no-
YaTKy BMKOHaHHA 06'€EKTUBHOI CTOPOHM 3104MHY» . TyT aBTOP rOBOPUTb He MPO BiACYTHICTb 3MOBW B3araJii, AK
ue mae micue B C.I1. LlanuyeHkKa, a npo BiACYTHICTb NonepefHbOI 3MOBHU, 3 YAM HE MOXHa He NOroAnTUCA.

OpHak cnif BU3HAUUTUCh, YN HE € Y3TOMKEHICTb BUABOM 3MOBM, UM MOXKIMBE Y3rofKeHHA i 6e3 ene-
MeHTapHoi 3moBun? B.K. MpuriyK BM3Hauae 06'€eKTUBHO-CY6'EKTUBHUI XapaKTep CMibHOCTI AK 30BHILLHIA Npo-
AB y3200)KeHOCMI Ta B3aEMO3B'A3KY'® (KypcuB. — A. P.). Tomy BaTpTO NOrOAUTUCD, LLO <y Byb-AKOMY pa3i 3MOBa,
B3aEMHa Y3rofpkeHiCTb — Lie 000B'A3KOBa O3HaKa CMiBy4acTi»; «3aCTOCYBaHHA CUCTEMHO-CTPYKTYPHOrO NiAXoay
[AE 3MOry KOHCTaTyBaTW, WO MPUUYMHOIO HACTaHHA LWKIANMBMX HACTIAKIB Y 3/1I04MHAX, CKOEHMX Y CMiBYYacTi 3
PO3MOAINOM ponen, € y3rogxKeHa cnifibHa AiANbHICTb KOXHOrO i3 CNiByYaCHMKIB HE3aNeXHO Bif BUKOHYBaHOI y
3710UMHI poni»'°.

Ta 1 y ncuxonorii cnifibHa AiANbHICTb BUMArae He CTUXINHOIO, a CYBOPO y3200)KeH020, KOOPAMHOBAHOIO BU-
KOHAHHS PO3MOAiNeHrX i B3aEMOMOB'A3aHMX Aill, 060B'A3KIBY. Y3rofxyBaTu y TNymMauHuX CIOBHMKax — 1) Haga-
BaTW BifNOBIZHOCTI 1O Yoro-Hebyab, EAHOCTI 3 UNM-HeOYb; BCTAHOBIOBATM BiANOBIAHICTb, EAHICTb MiXK UMMOCD;
NOrofKyBaTu, KOOPAUHYBaTK...2". Tomy cuTyaLiiHe y3rog»KeHHs 3a rpyrnoBOro BUMHEHHA 3/10UMHY 060B'A3KOBO
Ma€ MicLie, Lo i € 03HAKOI CNiNbHOCTI AK A, TaK | yMUCAY, @ OTXe — CMiBYYacTi y 3/104HI.

Cepep 03HaK CNiByYacTi YiTKO BUOKPEMIIIOIOTLCA 00'EKTUBHI | Cy6'eKTMBHI 03HaKu. CRiNbHICTb, AK BuLLe
3a3Havasnocb, TPAANLINHO HaNeXUTb [0 OO'EKTUBHMX O3HaK, MPOTE HE € TaKO «y YMCTOMY BUAi». CifbHICTb
yocobnto€ CyTHICTb, No cyTi, ineHTndiKye rpynosy (opraHizoBaHy) GopmMy BUMHEHHSA 3/I0MUHY cepef iHLIUX Npo-
ABIB 3N104YMHHOCTI. Cnig NOPIBHATK, CNIBCTaBUTK CRINIbHICTb AK CYTHICHY O3HaKy CMiBy4yacTi 3 MOHATTAM 3MOBW.
Mwu nigTPMMaEMO NONOMKEHHSA, WO CRiNbHICTb 3@ CBOEIO MPUPOLOID HE € 03HAKOIO CMiBYYacCTi Y 3/10UMHI, a ABNAE
cobolo i 06'€EKTNBHO-CY6'EKTVBHE CyTHiCHe fApo. CNifbHICTb 3a XapaKTePOM Ta CTYMEHeM BMJIMBY Ha 3MICT i
PO3yMiHHA chiByYacTi AK 0COBNNBOro KPUMiHaNbHO-NPaBOBOrO iIHCTUTYTY MA€ NepeBaXkHe 3HAUYEHHSs, TOMY He
MOXe CTOATN B O4HOMY pAAY 3 03HaKkamu cniByyacTi. CNinbHICTb € BHYTPIiLIHbO HEOOXiLHOK OCHOBOO CMiBYyYaCTi
AK KpMMiHaNbHO-MPaBOBOro ABULLA, MPOHU3YE BCi il CTPYKTYpPHi enemeHTr?.

PaHiwe Hamn 6yno BAOCKOHaNEHO MOHATTA «CTPYKTypa CMiByyacTi Y 3/I04MHI» — Lie cucTema ponboBUX,
bYHKUiOHaNbHMX i Cy6'eKTMBHUX 3B'A3KIB Mi>K CNiByYaCHUKaMW, AKi 8CMynusu y 3Mo8y i B3aEMOZIIOTb i3 MeTo
[OCATHEHHA EQNHOIO 3/I04MHHOIO pe3ynbTaTy i peanisaLii BnacHMX Linen y mexax rpynosux?. Takuii Haw nig-
Xif M€ NPUHLMNOBE 3HAYEHHA ANA PO3YMIHHA CYyTHOCTI «B3aEMOBIAHOCUHY», B3AEMO3B'A3KY MiX MOHATTAM 3MO-
BV Ta CMiBYYacTi y 3/I04MHI.

Y KapHomy Kopekci AnekcaHapy loaHa Ky3u, sBOMOBHOMY (YKpaiHCbKO-PyMYyHCbKOMY) BMAAHHI TEKCTY nep-
LIOTO KapHOro Kofekcy ob'eaHaHux 3emenb Mongasii Ta Banaxii 1864 p. Takox ineTbca npo 3moBy B Tutyni V
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Conspiracy and complicity in crime: the relationship of concepts ‘§

«CniByyacTb»: «Tux, XTO CBigomMo OyayTb fJonomaraTv abo acuMCTyBaTh BUKOHaBLIEBi abo BUKOHaBLAM AiAHHA Y
BUMHKaX, AKi NigroTyBanu Ue AiaHHA abo Nomy cnpuanm, abo y BUMHKAX, AKi NPU3BENN [0 MNOro 3aBepLUEHHS,
6e3 3BiNbHEHHA Bif NoKapaHb, NepeabayeHnx AnA BMKOHaBLIB 3M08 abo MpoBOKaLii NpOTU BHYTPILWHbOI abo
30BHiLWHbOI 6e3nekn [lepaBu, HaBiTb Y pasi, AKLLO 3/I04MH, AKUIA Manu Ha yBa3i 3SMOBHUKMN abo NpoBOKaTopu, He
6yB BUMHEHUIY; «Ti, XTO, 3HaIOUM NPO NPOTU3AKOHHY NOBEAIHKY NPaBONOPYLUHUKIB ¥ 3M08i 2pabexxy abo Hacusb-
cmea npomu 6e3neku [epxasu, npomu 2poMadcbkoz2o CNOKO, hpomu ocib abo npomu matiHa, 3BUKW AaBaTtu
3aBXAW NPUTYNOK, MicLe AnA yKpuTTa abo ana 36opis, 6yayTb NoKapaHi AK CNiNbHUKMN TUX NPaBOMOPYLLUHUKIB»?*,
OTXXe, MOXXHa NPUNYCTUTK, WO Y BCiIX 3aKOHOAABUYMX KOHCTPYKLIAX, e BUKOPUCTAHO TEPMIH «3MOBa», NAeTb-
CA NPO CRiNbHICTb Jill, NPO NOEAHAHHA 3yCWb LLOHAMMEHLLE ABOX OCi6 AnA AOCArHEHHA CMifIbHOI 3I0UNHHOT
MEeTN — Y/ TO Nif, Yac roTyBaHHA O 3/I04YMNHY, UM TO Nif Yac BUMHEHHA A, CNPAMOBaHUX Ha HACUSIbHULbKY 3MiHY
Yy NoBasIeHHA KOHCTUTYLiINHOro nagy abo Ha 3axonyieHHA AepaBHOT Bnaau, Yn LWoAo pesynbTaTiB odiuiiHoro
CMOPTMBHOIO 3MaraHHA 3 METO OfiePXKaHHA HEMPABOMIPHOT BUFOAM, Y Nif Yac niaHyBaHHS, NigrotoBky abo
pO3B’A3yBaHHA arpecrBHOI BiliHN Y/ BOEHHOTO KOHOIIKTY.

Tomy KaTeropuyHo He MOXHa NOroAMTUCH i3 LYMKOIO, WO Mig Gopmoto cniByyacTi Ciig po3ymMiTi TMM Chifb-
HOI AiANbHOCTI AeKiNbKOX 0Cib y NpoLeci BUMHEHHA 3/T0UVMHY, fiKa PO3PI3HAETbCA 3aNEXHO Bif CNOcoby iXHbOT
B3A€EMOZT | HaA8HOCMI 3M08U MiX HUMI?, AKOM BYNO 3a3HAYEHO «HAABHOCTI NONepPeaHbOT 3MOBU», TO LA MO3ULiA
6yna 6 o6rpyHTOBaHOI0, a y HaBeieHOMY GOPMY/tOBaHHI — He BifNOBIAAE PO3YMiIHHIO CNiBYYaCTi Y 3104MHI. A OT
BITUM3HAHI BUEHi BU3HayaloTb Gopmy cniByyacTi Ak cneundiky o6'eqHaHHA CNiByYaCHWKIB, AKa 3yMOBMIOETbCA
3MiCTOM OO’EKTUBHMX i CYO'EKTUBHUX O3HAK CMiIbHOT yYacTi KiNbKOX Cy6'€KTIB y BUMHEHHI 3104UHY. TaKUMUK 03-
HakaMu YaCTKOBO NpPaBWIbHO BU3HAYaloTb CMOCi6 B3aEMOAIT CNiByYaCHUKIB Ta HaABHICTb i XapaKTep 3MOBU MiX
HUMK?, Ha Hawy AyMKY, TakKuMK O3HakaMu € cnocib 83aemodil cnigydyacHUKie ma xapakmep 3mMo8U MiXX HUMU,
TEePMiH «HaABHICTb» TyT 3amBui. locnigHmua A.B. CMMpHOBa TakoX MepeKkoHaHa, Wo AN1A CNiBy4acTi XapakTepHa
3MoOBa. 3a Heto B CYAOBI MPaKTULi BCTAaHOBJIOIOTLCA CY6'EKTUBHI MeXi CniByyacTi, TO6TO BiANOBiAaNbHICTb Y pasi
CniByYacTi MOXNMBA NULLE B Mexax 3MoBU?’. fIKLLo 3MoBa He Bigbynacs, To cniByvacTi He byge.

To6T0 cniByyacTb 3aBKAN JOPIBHIOE 3MOBI, afe LA 3aneXHiCTb He Ma€ 3BOPOTHOrO 3B'A3KY, OCKIIbKM 3MOBa
€ 6iNbL LWWMPOKMM KPMMiHaNbHO-NPaBOBUM NOHATTAM. KOHCTUTYTMBHUMIK O3HaKaMm CriBy4YacTi € cnocib B3ae-
MOZIiT CNiBYYaCHUKIB i XapaKTep 3MOBU MiXK HAMU.

AHomauis

Y cTaTTi NpoaHani3oBaHO CniBBiAHOLEHHA NMOHATb 3MOBM Ta CNiBYYaCTi Y 3104MHi. O6r'pyHTOBAHO No3uLito,
Lo CMiBYYaCTb 3aBXKAM JOPIBHIOE 3MOBI, ane LA 3a1eXKHiCTb He Ma€ 3BOPOTHOTO 3B'A3KY, OCKINIbKIM 3MOBa € 6inbLu
LUNPOKUM KPUMiHaNbHO-MPaBOBUM NOHATTAM.

Vv

Summary

The article analyzes the relationship between the concepts of conspiracy and complicity in crime. The posi-
tion that complicity is always equal to conspiracy is justified, but this dependence has no feedback, as conspira-
cy is a broader criminal law concept.
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The correlation of polygraph examination with a test of integrity @

rl’he correlation of polygraph examination
with a test of integrity

CnissiOHOWeHHs ncuxoghi3ioso2iyHo20 onumyeaHHs i3 3acmocyeaHHAM
noniepagha 3 nepeeipkoro Ha 0obpoyecHicmb

P Olesia Rybak
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Knoyosi cnosa:

nepesipka Ha dobpoyecHicms, nosiepagosoziuHe mecmy8aHHsA, KOpyNnuyis, 0epxxasHi c1yx608yi, KaOposa nepesipka
Ha dobpouyecHicme.

Yce vacTiwe y ny6niyHOMy MpPOCTOPi MOXHa MOYYTM MPO HiBENOBAaHHA MepeBipk/M Ha [OOpPOYeCHICTb
y il aBTEHTUYHOMY, 3aM0YATKOBAHOMY HblO-IOPKCbKOI NoNiLi€to BUrNALi', Ta HAMaraHHA NOBEPHYTW 3aKOHOAA-
BYi cMMNaTii Ha KOPUCTb NCKMX0Pi3ioNOriYHOro ONUTYBaHHSA i3 3acTOCyBaHHAM nonirpada.

TakvM YMHOM, JOCHIAKEHHA NUTAHHA CMNiBBIAHOLWEHHA NepeBipKN Ha nonirpadi 3 TecTyBaHHAM Ha JO6pO-
YECHICTb € aKTyaJlbHUM Ta HaraJibHUM MUTaHHAM.

Tak, AifncHo, TepMiH «nepeBipKa Ha 4OOPOYECHICTb» YAaCTO BUKOPUCTOBYETLCA ANA NepeBipKM KaHAMAATIB
Ha iepKaBHi Nocagm fo NpuiiomMy Ha poboTy. Y LbOMYy KOHTEKCTi NAeTbCA NPO MeXaHi3Mu, AKi NOKaxyTb, un Oy-
AYTb KaHAMZAATN 4OCTAaTHbO MipOI0 AOTPMMYBATUCA €TUYHIKX NPaBWI Mif Yac BUKOHAHHA NOCaloBUX 060B'A3-
KiB Ha MabyTHiln poboTi.

Y pamkax TnoBoro KogeKkcy noBefiHKM Aep>cny60BuiB Pagn €Bponu Ana Takux BUNALKIB BUKOPUCTO-
BYETbCA TEPMIH «rnepeBipKa Ha foOpoUecHiCTb»*. OfHaK Y KOHTEKCTI NpaKTUKN HailMy nepcoHany «rnepe.ipka
Ha JOOPOYECHICTb» OXOMJIIOE Pi3HI IHCTPYMEHTH, TaKi AK aHKeTU, AUCKYCIii B rpynax 6e3 nigepa, iHCLeHoBaHi cy-
[OBi Npouecu, ponboBi irpy, iHTepB'to, Bi3UTK foaoMy, NepeBipkn 0cobncTnx dpiHaHCiB abo TecTn Ha nonirpadi°.
Takum 4ymHOM, y po3yMiHHi Pagn €Bponu TecTyBaHHA Ha nonirpadi € nuiLe ofHUM 3i CKNagHUKIB NepeBipkn Ha
nobpouecHicTb.

BogHouac B €C TecTyBaHHA JOOPOYECHOCTI 3a3BUYall BUKOPUCTOBYIOTLCA Mif YaC KPUMiHaNbHUX Po3chi-
AyBaHb, a He AnA 3anobiraHHs Kopynuii abo AK NOCTINHNIA 3axig MOHITOPUHTY. Taka nepeBipKa AO6POYECHOCTI
Mo»Ke 6y Tu 34iiCHeHa 3a JOMOMOTOI0 TaKUX METOAIB 3aN1€XXHO Bifj PiBHA BTOPrHEHHA B 0COOMCTE XKUTTA LiNbOBO-
ro odiuepa: 1) nepeipka 6e3neky NOTEHLiIMHMX NpaUiBHYIKIB: (Nosirpadivni TecTn (neTeKTop 6PEXHI)); MOHITO-
PUWHT NepCcoHanbHUX/KagpoBUX 3anunciB NOCaloBMX OCiO; TECTV Ha HAPKOTUKU Ta ankorosb; 2) MOHITOPYHT Cro-
Coby KNTTH, TOGTO MNOPIBHAHHA PO3KPUTOrO AOXOAY 3 BUTPaTaMu, OLiHKa 60proBrx 3060B'sA3aHb; 3) BUMNAAKOBI
abo uinboBi NepeBipKky poboUoro mMicua ym TPAHCMOPTHUX 3acobiB; 4) HaJaHHA xabapiB NpaLiBHMKaM opraHis
BMaaw, WO Aa€ MOXKNMBICTb OCTaHHIM AONYYNUTUCA [0 KOPYNUii, NPy LibOMY CyBOPO KOHTPOMIOETbCA BiACYTHICTb
nposoKaLii 3 60Ky nepesipAUKX.
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Te, wo 6inbLwicTb KpaiH — uneHiB €C Ha3MBaOTb TeCTamMy 4OOPOUYECHOCTI, — Lie fieTaNibHe 0OrpyHTyBaHHA abo
nepe.ipka 6e3nekun nepep npauesnawTyBaHHAM odilepiB. Y feaKknx KpaiHax-u/ieHax He iCHYye TpaaumLii BUKo-
pucTaHHA TecTiB Ha nonirpadax (OpaHuis, ECToHiA), Todi AK B iHWNX KpaiHax, Taknx AK HimeuunHa, Taki meTogu
3a60pOHeHi 3aKOHOM. YKa3aHe MOACHIETbCA HU3bKMM piBHEM KOpynUii, @ B iHWNX KpaiHax nonirpad nopyluye
[eAKi OCHOBHI iHAMBiAYyanbHi npaBa. Takox O6yno BUCNOBAEHO NPUMYLLEHHS, L0 TECTU Ha nofirpad He € NOBHi-
CTIO HAZIHUMMN.

Y neskunx KpaiHax — uneHax €C nonirpad BUKOPUCTOBYETLCA TiNIbKM B TOMY pa3i, AKLLO Nifo3ptoBaHi odilepm
NorofKyoTbcA Ha Le nobposinbHo (CnoBayvunHa, ITania, bonrapis, Jlatsis) abo AKLWO € nigcTaBm 4nA nNosigom-
NEeHHA Npo nigo3py®.

YnpasniHHA OOH i3 60poTb6u 3 HapKoMaHieto i 3104nHHIcTIo (YBH3 OOH) y «TexHiuHOMY KepiBHULTBI oo
peanizauii KonseHuii OOH npoTu kopynuii» BKIOUNIO LiNnboBY NepeBipKy Ha AOOPOUYECHICTb Y CMUCOK aHTu-
KOPYNUiNHUX IHCTPYMEHTIB | ONUCYE Ti AK «<METOA, AKNI € ePeKTUBHUM Y NaHI AK nonepemXeHHa Kopynuii, Tak
i KpUMiHaNbHOMO MepecnigyBaHHA KOPYNUIOHEpPIB i Haf3BMYaHO ePpeKTUBHMM Ta Pe3ynbTaTUBHMM 3aCO60M
CTPVIMYBaHHA Kopynuii»’.

OpHak ykaszaHui nigpo3ain OOH mae Ha yBasi nepeBipKy Ha JOH6poYeCHicTb Y il KnacUYyHOMY, Tak 3BaHOMY
«HbI0-MOPKCbKOMY» PO3YMiHHI®,

OTXXe, pO3rNAHEMO, UMM Bifpi3HAIOTbCA NepeBipKa Ha LOOPOYECHICTDb B i KIAaCMYHOMY PO3YMiHHI Bifi MCUXO-
¢izionoriyHoro onMTyBaHHA 3 BUKOPUCTAHHAM nonirpada 1a Ym MOXKINBO OTOTOXKHIOBATM Y/ BUKOPUCTOBYBATA
BKa3aHi NOHATTA AK CMHOHIMIYHI.

B YKpaiHi nonirpadun akTMBHO BMKOPUCTOBYIOTHCA: 1) noniyieto (IHCTPYKUiA Npo NopAfOK BUKOPUCTAHHA
nonirpadis y HauioHanbHi noniuii Ykpainu, 3atBepgkeHa Hakazom MBC YkpaiHu Big 13.11.2017 N2 920°); 2) op-
raHamu [lep>kaBHoOi GpicKanbHOT Cy»k6u YKpaiHu (IHCTPYKLUiA Wofo 3acTOCyBaHHA KOMN'IOTEPHUX nonirpadis y
po6oTi MiHicTepcTBa foxogis i 36opiB YKpaiHu, 3aTBepakeHa Hakazom MiHicTepcTBa fox0aiB i 360piB YKpaiHu
Big 02.08.2013 N2 329'%); 3) MiHicTepcTBOM 060pOHM YKpaiHu Ta 36ponHmNX cun YKpainu (IHCTpyKuis npo nops-
[OK opraHisadlii Ta npoBefeHHA ONUTYBaHHA NePCoHay 3 BUKOPUCTaHHAM nonirpada y MiHictepcTtsi 060poHM
YKpaiHnum Ta 36ponHnx cun YKpaiHu, 3aTeepaxeHa Hakazom MiHicTepcTBa 060poHM YKpaiHK Ta 30pOiHNX cun
YkpaiHu Big 14.04.2015 N2 164'"); 4) HauioHanbHUM aHTUKOPYNUiNHUM 610po YKpaiHu (IHCTpyKLia npo npose-
LeHHA ncnxodisionoriyHoro onuTyBaHHA 3 BMKOPUCTAHHAM nonirpada y pianbHocTi HauioHanbHOro aHTUKO-
pynuinHoro 6topo YkpaiHu, 3aTBepaxeHa Hakazom Jupektopa HauioHanbHoro 6topo Big 23.03.2017 N2 74-0'?);
5) NepxaBHuM Blopo po3cnigyBaHb (Mopaaok npoBeAeHHA NCMX0di3ionoriyHOro AOCNigKeHHs i3 3aCTOCyBaH-
HAM nonirpada y JepxaBHomMmy 610po po3cnigyBaHb, 3aTBepaxeHuii MoctaHoBow KabiHeTy MiHicTpis YKpaiHu
Bia 11.05.2017 N2 449'3, cT. 26 3akoHy YKpaiHu «[po [depkaBHe 6i0po po3cnigyBaHb»'?); 6) opraHamu Npokypa-
Typu (IHCTPYKLUiA Npo NopAAOK BUKOPUCTaHHA nonirpada B AiAnbHOCTI opraHiB NpokypaTypu YkpaiHu, 3aTsep-

¢ Integrity matters: An inspection of arrangements to ensure integrity and to provide the capability to tackle corruption in poli-
cing. Her Majesty's Inspectorate of Constabulary: 2016. URL : https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uplo-
ads/police-integrity-and-corruption-2015.pdf.

7 Technical Guide to the United Nations Convention against Corruption. United Nations Office on Drugs and Crime: 2009.
URL : https://www.unodc.org/documents/corruption/Technical_Guide_UNCAC.pdf.

8 Narelle Willingham.To Undertake Specialized Training in Integrity Testing. Canberra: 2014. The Winston Churchill Memorial Trust
of Australia. URL : https://www.churchilltrust.com.au/media/fellows/To_undertake_specialised_training_in_integrity_testing_N_
Beer_2013.pdf.

° IHCTpYyKUiA NMpo MopAfOK BMKOpPWCTaHHA nonirpadis y HauioHanbHin noniuii Ykpainn : Hakaz MBC Ykpainu Big 13.11.2017
N2 920. URL : https://zakon.rada.gov.ua/laws/show/z1472-17.

10 [HCTPYKLiA Woo 3acTocyBaHHA Komn'toTepHMx nonirpadis y poboti MiHicTepcTa goxopis i 36opis Ykpaitu : Hakas MiHictepcTtsa
noxopis i 36opis Ykpainu Big 02.08.2013 N2 329. URL : https://zakon.rada.gov.ua/laws/show/z1748-13.

" |HCTPYKLiA Npo NopAAoK opraHisauii Ta NpoBefeHHA ONUTYBaHHA NepcoHany 3 BMKOPWUCTaHHAM nonirpada y MiHictepcTsi
060pOoHM YKpaiHu Ta 36poiHux cun YkpaiHu : Hakas MiHictepcTBa 0o6opoHu YKpaiHu Ta 36poiiHux cun YkpaiHu Big 14.04.2015
N2 164. URL : https://zakon.rada.gov.ua/laws/show/z0477-15.

2 [HCTPYKLUiA Npo npoBefeHHA Ncrxodi3ionoriyHoro onuTyBaHHA 3 BUKOPUCTaHHAM nonirpada y AisnbHocTi HauioHanbHoro
aHTMKopynuiiHoro 6iopo YkpaiHu : Haka3s [npektopa HauioHanbHoro 6topo Big 23.03.2017 N2 74-0.

3 TopAagok npoBefeHHA ncmxodisionoriyHoro JOCNifXeHHsA i3 3acTocyBaHHAM nonirpada y [lepxaBHomy 6l0po po3chifyBaHb :
MocTtaHoBa KMY Bif 11.05.2017 N2 449. URL : https://zakon.rada.gov.ua/laws/show/449-2017-%D0%BF.

' Tpo JepxaBHe 6iopo po3cnigyBaHb : 3akoH Ykpainu N° 794-VIlI Big 12.11.2015. URL : https://zakon.rada.gov.ua/laws/card/794-19.
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IxeHa Hakaszom leHepanbHOT npoKypatypu YKkpainu Big 12.06.2017 N2 180"); 7) Haursapgaieto (IHcTpyKuia npo
NnopAAoK opraHisaLii Ta NpoBeAeHHs onuTyBaHHs 0coboBoro cknagy HauioHanbHOT rBapaii Ykpaitu 3 Bukopuc-
TaHHAM nonirpada, 3aTBepakeHa Hakasom MiHicTepcTBa BHYTpiWHiX cnpas Ykpainu Big 01.09.2017 N2 7499);
9) Cny601t0 6e3nekmn YKpaiHu (IHCTpYKLia Npo NOpsAOK NPOBeAeHH: CNyX60BMX PO3CAigyBaHb Ta CNy>KOOBUX
nepeBipOoK CTOCOBHO BilicbkoBocy»60BLiB Cryx6u 6e3nekn YKpaiHu, 3aTBepaxeHa Hakasom Cnyx6u 6e3neku
YKpainu Big 04.02.2016 N2 45'7),

MiHicTepctBoMm tocTuuii Ykpainm 27.07.2015 6yno sugaHo Haka3z N2 1350/5 «[po BHeCEHHA 3MiH Y HaKas
MiHictepctBa toctuuii Ykpainu Big 08.10.98 N2 53/5»'8, Akmm Oynu BHeCeHi 3MiHU B HayKOBO-METOAUYHI peKo-
MeHAaUil 3 NUTaHb NiAroTOBKM Ta MPU3HAUYEHHA CyAOBUX eKCNepTn3 i eKcnepTHUX gocnigeHo. Tak, Po3gin VI
«McrxonoriyHa ekcnepTtusa» 6yno JOMNOBHEHO HOBMM M. 6.8, BiANOBIAHO 4O AKOrO 3 METOK OTPVMMAHHA OpPIEH-
TyBaNbHOT iHpOpMaLlii MOXYTb NPOBOANTUCA ONMUTYBAHHSA i3 3aCTOCYBAHHAM CMeLiafibHOro TEXHIYHOMo 3acoby —
Komn'toTepHoro nonirpada.

HaTomicTb nepeBipka Ha fOOPOYECHICTb HMHI NMPOBOAMTHCA BUKNIOYHO HauioHanbHUM aHTUKOPYMLUiAHM
6t0po YKpaiHu (4. 2 cT. 27 3akoHy YkpaiHu «[po HauioHanbHe aHTUKOpynUiiHe 6i0po YKpaiHu»'®), nputomy Lo
Ha 3aKoHoAaBYOMY piBHi NepenbaueHa Takox ana [dep>kaBHoro 610po po3cnigyBaHb (4. 2 CT. 24 3akoHy YKpai-
HU «[po [depkaBHe 610po po3cnigyBaHb»®) Ta HalioHanbHOro areHTCTBa 3 NUTaHb 3anobiraHHs Kopynuii (4. 3
CT. 17" 3aKkoHy YKpaiHu «[1po 3anobiraHHA Kopynuii»?').

He3Ba)kaloumn Ha LWIMPOKe BUKOPUCTaHHA Ta HOPMATUBHE PerynioBaHHA, Clif 3a3HaumTy, Wwo iHdopmauia,
OTprIMaHa B pe3ynbTaTi BUKOPUCTaHHA nosirpada, € Cy6'eKTMBHOI AYMKOK KOHKPETHOro nonirpadonora BHac-
NiJOK OUIHKM Ta aHanisy 06'eKTUBHUX AaHNX, OTPMMAHMX Y pPe3ynbTaTi NPOBEAEHOrO ONUTYBaHHS, a TOMY Bif
piBHA KBanidikauii nonirpadonora 3anexuTb i piBeHb 06'EKTUBHOCTI TaKKX pe3ynbraTi?.

HemOoXnBO TaKoXK He 3BEPHYTW yBary Ha HU3KY YMHHUKIB, LLO BM/MBAKOTb Ha AOCTOBIPHICTb pe3ynbTaTie
nepeBipKn Ha AeTeKTopi 6pexHi, a came: 1) Gi3MUHMIA Ta NCUXIYHWIA CTAH BUMPOOOBYBAHOTO; 2) iICHYBaHHA Mcu-
XONaTUUYHMX 0COBUCTOCTEN, AKI He AEMOHCTPYIOTb 3MiH GOoHOBMX di3ionoriuHnx NapameTpis; 3) 3aCTOCYBaHHSA
TEXHIK, L0 JaloTb 3MOTY [OBINIbHO 3MiHIOBATN GOHOBI XapaKTepUCTUKK, AKI PeeCTPYOTbCA nonirpadom: Hanpyra
M'A3iB, MOKYCYBaHHA A3U1Ka, KaHLeNAPCbKa KHOMKa B YePeBMKOBI, HaaMipHe ¢i3nyHe HaBaHTaXXeHHsA, HeJoCu-
MaHHA, HeoIAAHHSA, NEPEOXONOLKEHHS, MPUINOM BENMKOT KiNbKOCTI PiANHY, KaBW, Yato Towo?,

BogHouac nepeBipka Ha 4OOPOYECHICTb NOBHICTIO NO36aBieHa Cy6’'EKTUBHOMO YMHHUKA Ta NONAra€ y CTBO-
PEHHI WTYYHNX YMOB, B AIKMX BUNPOOGOBYBaHa 0coba MoXe MNigaaTucsa CNoKyCi BUMHMTY MPABOMOpPYLUEHHSA, Ta
TiNbKW Big 1 BiNbHOro BONEBUABIIEHHS 3aieXKaTb pe3y/bTaT TECTYBaHHS Ta NoJarnblUe NMPOXOAXKEHHSA CITYKOu.

B YkpaiHi Ha 3aKoHOAaBUYOMY PiBHI BMKIOYHO Y 3aKoHi YKpaiHu «[po [epxaBHe 6lo0po po3cnigyBaHb»?*
(cT. 26) Ta 3akoHi YkpaiHu «[po HauioHanbHy noniuito»? (4. 2 ¢T. 50) 3aKpinneHo, Wo Jo BCTYNy Ha cnyoy, a
TaKOX He pifle ofAHOro pasy Ha piK Nig Yac NPOXOKeHH:A cyx6u (ana JepxaBHoMy 610po po3chifyBaHb) npa-
LiBHMKM NpoxoaaTb ncuxodisionoriyHe gocnigkeHHs i3 3actocyBaHHAM nonirpada.

> |HCTPYKLiA Mpo MOPAAOK BMKOPUCTaHHA nonirpada B AiANbHOCTI opraHiB npokypatypu YKpaiHu : Haka3 leHepanbHoi
npokKypaTypu Ykpainu Bif 12.06.2017 N 180. URL : https://zakon.rada.gov.ua/go/z0764-17.

6 |HCTPYKLiA Npo nopadoK opraHisauii Ta npoBefeHHA ONWUTYBaHHA 0cob6oBoro cknagy HauioHanbHoi reapgii YkpaiHu 3
BMKOPUCTaHHAM nonirpada : Haka3 MiHicTepcTBa BHYTpilHiX cnpaB YkpaiHu Big 01.09.2017 N 749. URL : https://zakon.rada.gov.
ua/go/z1169-17.

17 |HCTPYKLiA NPO NOPALOK MPOBEAEHHA CNyKO0BUX PO3CNifyBaHb Ta CNyX60BUX NEpeBipOK CTOCOBHO BilICbKOBOC/YK60BLiB
Cnyx6m 6e3nekn YkpaiHu : Hakasz Cny»x6u 6e3nekun YkpaiHu Big 04.02.2016 N2 45. URL : https://zakon.rada.gov.ua/go/z0328-16.

'® Tlpo BHeceHHA 3MiH B Haka3 MiHicTepcTBa tocTuuii YkpaiHu Big 08.10.98 poky N2 53/5 : Haka3 MiHicTepcTtBa tocTuuii YKpainu Big
27.07.2015 Ne 1350/5. URL : https://zakon.rada.gov.ua/laws/show/z0915-15#n2.

' Tpo HauioHanbHe aHTMKOpYMUiliHe 6i0po YKpaiHu : 3akoH YkpaiHu N2 1698-VII Big 14.10.2014. URL : https://zakon.rada.gov.ua/
laws/show/1698-18.

2 Mpo depxaBHe 6t0po po3cnigyBaHb : 3akoH Ykpainu N2 794-VIII Big 12.11.2015. URL : https://zakon.rada.gov.ua/laws/card/794-19.
21 Mpo 3anobiraHHA Kopynuii : 3akoH Ykpaitm N2 1700-VII Big 14.10.2014. URL : https://zakon.rada.gov.ua/laws/show/1700-18.

2 TlosAcHIOBaNbHa 3anucka [0 MPOEKTY 3akoHy YKpaiHu «Mpo nonirpadonoriuny gisnbHicte» N2 4094-1 Big 04.03.2016.
URL : http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=58326.

2 Bycon. O. MpaBoBi niacTaBy 3actocyBaHHs nonirpada B YkpaiHi. URL : http://www.nbuviap.gov.ua/index.php?option=com_
content&view=article&id=2097:pravovi-pidstavi-zastosuvannya-poligrafa-v-ukrajini&catid=8&Itemid=350.

2 Tpo [depaBHe 610po po3cnigyBaHb : 3akoH YkpaiHu N2 794-VIII Big 12.11.2015. URL : https://zakon.rada.gov.ua/laws/card/794-19.
% Mpo HauioHanbHy noniyito : 3akoH YkpaiHu Ne 580-VIII Big 02.07.2015. URL : https://zakon.rada.gov.ua/laws/show/580-19.
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Pesynbtat ncuxodisionorivHoro AocnigeHHs i3 3acTocyBaHHAM nonirpada He MOXyTb OyTu nigcTaBoto
ANA iHiLiloBaHHA KpYMiIHaIbHOrO NPoBaAXKeHHs abo NPoBaAKeEHHSA y CnpaBi MPo aAMiHICTpaTMBHE NpaBonopy-
LUEHHA.

HaTomicTb pe3ynbTaTi nepeBipKky Ha JOGPOYECHICTb € NiACTaBO ANA iHiLiloBaHHA AUCLMMAIHAPHOIO NPOo-
Ba>KeHHA LWOJ0 BMNPO6GOBYBAHOTO.

BogHouac 3akoHopaBelb Y 3akoHi YkpaiHu «[po JepkaBHe 610po po3cnigyBaHb»® (4. 2 €T. 24) YiTKO po3-
MEXOBYE TaKWIA 3axig afMiHICTPaTUBHOIO KOHTPOIIO 3 60Ky poboTofaBLs, K NepeBipKa Ha [OOPOUECHICTb Big
ncuxogizionoriyHoro JOCNiAXKeHHs i3 3acTocyBaHHAM nonirpada.

Po3ymiHHA ncrxodizionoriyHoro focnigKeHHa i3 3acTocyBaHHAM nosirpada y suLenepeniyeHnx opraHax
OflHAaKOBe — HeLKigAMBe AnA XUTTA | 310POB’A NIOANHN ONUTYBAHHSA 3 BUKOPUCTAHHAM KOMM'IOTEPHOrO TeXHIu-
HOro 3acoby, Npr3HaYeHoro ana peectpauii ncnxodisionoriuHnx peakuilt, Nig Yac AKOro NPOBOAUTLCA aHani3
OVIHAMIKM 3a3HauyeHmX peakuin cyb’ekTa QOCNigKEHHA Y BIANOBIAb HA NCUXONOTiIYHI CTUMYNW, NPeLCTaBNeHi Yy
¢dopmi BapiaHTiB Bignosigen, npeameris, cxem, ¢oTorpadiii TOLWO, WO AAE MOXKAUBICTL BUABUTU CUMYNALILO i
npeacTaBUTL 3aPeECTPOBAHI pe3ynbTaTi B aHaNOroBi Ta/abo undposin ¢opmi.

TakoX pe3ynbTaTvt JOCNIAPKEHHA He € MiACTaBO ANA NPUAHATTA PilUEHHS MPO BigMOBY 0CObi Y 3aMHATTI
nocaam, a BUKOPMUCTOBYIOTbCA CYy6'€EKTOM MPU3HAaUYeHHA Ha Mocady Nij Yac NpoBefeHHA cniBbecian 3 Takok 0co-
6010 nve AK iHbopMaLia MMOBIPHOIO XxapaKTepy, AKa CNpuAE il OLiHIOBaHHI0. TakM YMHOM, NcrxodisionoriyHe
ONUTYBaHHA i3 3aCTOCYBaHHAM nonirpada BUKOPUCTOBYETbCA AK [O MPUINOMY Ha pobOTY, TaK i B NpoLeci BUKO-
HaHHA CNy>K60BUX 060B’A3KIB.

CBOEI0 Ueproto, Nepesipka Ha 4OO6POUECHICTb B YKpaiHi NPOBOANTHCA BUKNOYHO NiC/A NPU3HavYeHHs ocobu
Ha nocaay, Npo Lo CBigYaTb NONOXKeHHA U. 2 ¢T. 13 3akoHy YKpaiHu «[po HauioHanbHe aHTUKopynuiiHe 6i0po
YkpaiHu»?, u. 2 cT. 15 3akoHy YKpaiHu «[po [JepaBHe 610po po3cnigyBaHb»? Ta n. 3 u. 3 ¢T. 17" 3akoHy YKpaiHu
«Mpo 3anobiraHHA Kopynuii»?®.

’KofHa nepesipkKa i3 3acTocyBaHHAM nosirpada He moxe 6yTv NpoBeaeHa 6e3 NMCbMOBOI 3aABU BUMPO6O-
BYBAHOrO, SIKOO HAfla€ETbCs JOOPOBINbHA 3rofa Ha NPoBeeHHA AOCSiAXKeHHS. BigmoBa Bif Takoi nepeBipKu He
MO>Ke TATHYTW 32 COBOI0 KOAHMX PUANYHUX HAaCNiAKIB AnA ocobu. Y foBigLi 3a pe3ynbTaTamu Takoi NepeBipKu
0060B’A3KOBO 3a3HAYAETHCH, WO BUCHOBKM HOCATb MMOBIPHWIA Ta OPIEHTYBANIbHUI XapaKTep i He MOXyTb OyTu
BMKOPWCTaHI AK AoKa3 y 6yab-AKOMY MPOBaAKeHHi, a NoTpebytoTb JOAATKOBOI MepPeBipKY Ta MOLLYKY AOKa3iB B
YCTaHOB/IEHOMY 3aKOHOAaBCTBOM NOPALAKY.

3p0o3yMino, WO 3a TakKUX YMOB MaTepiasibHi Ta iHLWi peCypCHi BUTPaTK Ha TaK1 [OPOroBapTiCHUI NpoLec, AK
ONUTYBaHHA i3 3aCTOCYBaHHAM AeTeKTopa 6pexHi, MoXKyTb cebe BUNpaBaaTh e Ak iHpopmadia ana dopmy-
BaHHA MCUXONOriYHOrO MNOPTPETY KaHAMAaTa Ha NeBHY nocagy Ta iHpopmauia OpieHTYBaIbHOrO XapaKkTepy, 3a
pe3ynbraTamu AKUX HEMOXKUBO NMPUNHATU XXOLHOTO IOPUANYHO 3HAUYLLOrO PilLeHHS.

Ha npoTtuBary Libomy iHCTPYMeHTY nepeBipka Ha JOOPOYECHICTb Ja€ 3MOry BUABUTU NPaBOMNOpPYLLUHKKA BCe-
peavHi BignoBigHoT opraHisadii, 0co651BO 3a YMOB, KON iCHYtOUi KpMiHanbHI MpoLecyasbHi, y ToMy Ynichi one-
paTVBHO-PO3LUYKOBI, Ta iHLWI 3aKOHOAABYI MeXaHi3mMu 6e3cunbHi, OCKiNbKN BUNpoboByBaHi Ha nNpodecitHomy
piBHi O3HaMoOMNeHi 3 meTofaMn JOKYMEHTYBaHHA NPOTUNPaBHOI [iANbHOCTI. [Jo TOro » came 3a pesynbratamm
nepeBipKn Ha 4OOPOYECHICTb MOXK/INBE NPUTATHEHHA 0CO6M A0 AUCLUMNIIHAPHOI BiANOBIAaNbHOCTI.

Okpim Toro, cnig 3BepHy TV yBary Ha Te, Lo nonirpadonoriyHe onuUTyBaHHA CNPAMOBaHe Ha 3'ACyBaHHA Bi-
AOMUX NOZIN, Wo Manu Micue B MUHYIIOMY, TOAi AK nepeBipKa Ha 4OOPOYECHICTb OPIEHTOBAHA BUK/IOYHO Ha
3'AICYyBaHHA TOro, UM € 0ocoba fOOPOUECHOI Ha faHWI Yac Ta € HeynepeaKeHoIo Woao il MUHYOoro.

CninbHYM Ans 060X IHCTPYMEHTIB aAMiHICTPATUBHOIO KOHTPOSO 3 60KY pob0oTOAaBLA € Te, WO pe3ynbTatu
nepe.ipKu € iHpopmalLli€to 3 0bmexxeHUM focTyrnom. Mpu LiboMy AaTa Ta yac NcnxodizioNoriyHoro JOCNigKeHHs,
a TaKOXK NUTaHHA, JOCNiXKYBaHi B NOro Xogi, Ha BiAMiHY Bif nepeBipKu Ha foOpoYecHiCcTb Bigomi BUNpoboByBa-
HOMy 3a3fganerifp.

% Tpo [depxaBHe 6to0po po3cnigyBaHb : 3akoH Ykpainu N2 794-VIII Big 12.11.2015. URL : https://zakon.rada.gov.ua/laws/card/794-19.

¥ TMpo HauioHanbHe aHTUKOpyMUiiHe 6lopo YKpaiHu : 3akoH YkpaiHu N2 1698-VII Big 14.10.2014. URL : https://zakon.rada.gov.ua/
laws/show/1698-18.

% Tpo [depxaBHe 610po po3cnigyBaHb : 3akoH Ykpainu N2 794-VIII Big 12.11.2015. URL : https://zakon.rada.gov.ua/laws/card/794-19.
2 Tpo 3anobiraHHA Kopynuii : 3akoH YkpaiHu N2 1700-VII Big 14.10.2014. URL : https://zakon.rada.gov.ua/laws/show/1700-18.
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OCHOBHVIMM 3aBAaHHAMM ONUTYBaHHA 3 BUKOPUCTaHHAM nonirpada e: 1) 3abe3neyeHHA Npo30opocTi, 06'ek-
TUBHOCTI Mif Yac NPUIHATTA KafpOBUX PilleHb: MPUXOBYBaHHS Y/ BUKPUBIIEHHA aHKETHUX AaHUX, OKpeMuX pak-
TiB 6iorpadii; BUMHEHHA Cy6’'€EKTOM ONUTYBAHHA 3NOYMHHUX AiAHb; 3/I0BXXMBAHHA afIKOroneM, Y>KUBaHHA HapKo-
TUYHUX Ta (@60) NCUXOTPOMHUX PEUYOBUH Be3 NPU3HAYEHHSA NiKaPSA; NPUXOBaHI MOTVBU NPU3HaYeHHA Ha Nocaau;
HaABHICTb KOHQNIKTY iHTepeciB; PO3rofioleHHA Cy6'eKTOM ONUTYBaHHA BiBOMOCTEN, WO CTAaHOBNATb AepXKaBHY
TAaEMHULIO, CNY>KO60BY 260 KOHPIAEHLIHY iHPOopMaLlito; cniBnpaLto 3 IHO3EMHMMU CnelianbHUMK Cly»k6amun Ta/
abo He nepepbayeHMU 3aKOHOM BO€EHI30BaHUMYK abo 36poiHMK GOPMYBaHHAMY; NPUXOBYBaHHA iHPOpMa-
LiT Npo CTaH 340pOB'A, AKLLO 3aKOHOAABCTBOM BM3HAUYEHi BMMOIM WOAO NPUAATHOCTI 3a CTaHOM 340pOB’'A A0
nesHOro Buay npodecinHoi AianbHOCTI; 2) nigBuLieHHA ebeKTUBHOCTI NpoBefeHHA cyX00BMX po3cnigyBaHb
(nepeBipoK) Ta 34iCHEeHHA JOCYAOBOro PO3C/ifyBaHHA: 3BY>KYyBaHHA KoJa Nifo3poBaHNX Ta MIMOBIPHO NpuyeT-
HUX 0Ci6 Ao Nogil, WO NepeBipAETLCS; OLiHIOBAHHA NPAaBANBOCTI CBiAYEHb, HaflaHNX 0cob0oto; ofeprKkaHHA iHdOop-
MaLii OpiEHTYBaNbHOro XxapaKktepy nNpo niagrotoBky abo BUMHEHHA NPaBONOPYLIEHb LWOAO HanpAMiB 3400yTTA
[0Ka3iB; OTPUMYBaHHSA NMOBIPHOI Ta OpieHTYBasbHOI iHbOpMaLii Npo MexaHi3Mm i cnoci6 3giicHeHHA npaBono-
pYLUEeHHSA; BU3HAYEeHHA onepaTUBHO-CNIJUYMX BePCiil Ta NPOBEAEHHA NepLLIOYeproBmnx ornepaTrBHO-PO3LLYKOBMUX
3ax0p[iB ANA BUABMIEHHSA, PO3KPUTTA Ta NPUMMHEHHA NPaBOMOpPYLUEHb.

lNepeBipka Ha fOOpOYECHICTb Nepecnifye Taki 3aBAaHHA: BU3HAUUTK, Y MOXe NEBHUIN NpaLiBHUK OyTu 3any-
YeHUM O KOPYNUIHOI NPaKTUKY; 36iNbLUNTY peanbHUI | NOTEHUIHUIA PU3KK 418 KOPYMMNOBaHMX YWHOBHUKIB Oy TI
BUKPUTAMMW, CTPUMYIOUM KOPYNLiNHY NOBEAIHKY | 320X0UYy0UN YNHOBHWKIB NOBIZOMAATY NPO BUMaAKM NPonosunLii
xabapa; BM3HauMTN NOCAA0BMIX OCI6, AKi NpaLtooTb y cdepax, AKi NoTepnatoTb Bif KOPYNLi, AK OCi6 YeCHUX | HAZIAHNX,
i TOMy, IMOBIPHO, MPUAATHUX ANA NPOCYBAHHSA i NPY3HAYEHHA Ha KepiBHI Nocaam y YyTnmBKMX [0 Kopynuii cdepax.

OTXKe, 3a pe3yfbTaTaMy JaHOMO AOCHIIKEHHA CNig QiATU BMCHOBKY, WO ncuxodisionoriyHe onutyBaHHA
i3 3acTocyBaHHAM nonirpady Ta nepe.ipka Ha AOOPOYECHICTb € aBCONOTHO PiI3HUMU IHCTPYMEHTAMM aAMiHi-
CTPaTUBHOIO KOHTPOJIIO NPaLiBHYMKIB Ta NOTEHLIMHMX NPaLiBHUKIB i3 60Ky poboTofaBus, BiaMiHHI 3a ¢opmoto
peanisauii, 3aBAaHHAMU, AKi nepe HUMK MOCTaBIeH|, a TAKOX IOPUANYHOIO 3HAUYLLICTIO pe3yNbTaTiB YKa3aHuX
npoueayp. laHi iHCTUTYTK He MOXYTb NiAMIHATA OAMH OAHOTO, MPY LbOMY CNif YpaxyBaTy, WO NepeBipKa Ha fo-
6poYeCHICTb € NpeAMeTOM peryioBaHHA BUKIIIOYHO aAMiHICTPaTMBHOIO NpaBa, TOAi AK NepeBipKa Ha AeTeKTopi
6pexHi — MixkranyseBe ABuLLe. EANHOK TOUKOIO JOTKKY, Ha Hally AYMKY, € MOXIIMBICTb BUKOPUCTaHHA pe3ynbTa-
TiB NcuxodisioNoriyHoro oNMTyBaHHsA i3 3acTocyBaHHAM nofirpada Ak iHpopmaLlito OpiEHTYBaNIbHOro XxapakKkTe-
py Ana Bigbopy noTeHUinHNX 06'eKTiB NepeBipKn Ha fOOPOYECHICTb.

4

AHomauis

Y cTaTTi PO3rNAHYTO NiAXoamM 3apybixKHMX KpaiH A0 PO3yMiHHA Ta 3aCTOCYBaHHA nonirpadonoriyHoi nepe-
BipPKM Ta nepeBipkn Ha OOpOUeCHiCTb. BUCBITNEHO yKpaiHCbKe 3aKOHOAABCTBO, WO PErysoe npeameT 4oChi-
IKeHHsA. [poBeeHO aHani3 CniBBiAHOLWEHHSA NepPeBIPKM Ha OOPOYECHICTb Ta NCUXOPi3ioNoriYHOro oNUTyBaH-
HA i3 3acToCcyBaHHAM nonirpada, BUOKPEMEHO CNifbHI Ta BigMiHHI pucu.

Summary

In the article the approaches of foreign countries to the understanding and application of polygraph exam-
ination and integrity testing are considered. The Ukrainian legislation regulating the subject of this research is
covered. The correlation between test of integrity and polygraph examination is analysed, common and distinc-
tive features are identified.
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Considering the systematization of legislation as an activity aimed at streamlining and improving regula-
tions, the legal literature traditionally distinguishes four types (or forms) of systematization of legislation: ac-
counting, incorporation, consolidation and codification. Legislation is accounted for by collecting, recording,
storing and maintaining up-to-date regulations (written — on cards, in special journals; automated - using com-
puter technology). The incorporation of legislation encompasses activities that integrate regulations by chron-
ological and/or subject criteria into various types of printed collections (“collections”).

Consolidation of the legislation is the unification of legal regulations relating to the same subject and of
equal legal force into one consolidated act without changing their content. Finally, the codification of legislation
is the creation of a new normative legal act (code), as a result of significant revisions to the content of the old
normative legal acts that have a common subject of legal regulations.

In researching these activities, scientists point out what is common and different between them. Thus, a signifi-
cant difference between certain types of systematization of legislation is that if the former two types are always carried
out outside of the process of rule-making, the latter two are usually within it'. In particular, O.l. Yushchyk writes that
by placing codification, consolidation and incorporation as forms of legislation systematization in one logical series,
researchers remain within the boundaries of traditional misconceptions. Incorporation is limited to classification pro-
cedures for processing information about the legislation only, its classification analysis, and does not reach the level
of system analysis and system processing (systematization) of regulatory material. Incorporation can be considered as
one of the prerequisites for the systematization of legislation, the preparatory auxiliary stage of its implementation

L.M. Dobrobog notes that such a feature of consolidation as merging current regulations without changes
into a new legal act (only certain editing is carried out) makes it similar to incorporation. The difference between
them is that incorporation is a way of organizational and methodological activity, and consolidation is a way of
law-making activity. The result of incorporation is a collection of regulations, and consolidation is a legal act?.
V.V. Kozhevnikov draws attention to the fact that consolidation has some features of both codification and in-
corporation. The consolidated act is integrated, which brings it closer to codification. The fact that consolidation
does not bring anything new to the regulation of social arrangements, brings it closer to the incorporation®.

In our opinion, it is first and foremost necessary to make a clear distinction between the activities that are
the object of the legislation, and the result of which is a new qualitative state of legislation (in terms of content
and / or form), and the activities whose object is information about legislation , and the result of which is a new
qualitative state of presentation of information on legislation.

! 3aranbHa Teopis AepaBu i MpaBa: MiAPYYHVK ANA CTYAEHTIB IOPUMAMYHMX BULMX HaBYanbHUX 3aknagis / M.B. LiBik,
O.B. MetpuwuH, J1.B. ABpameHKo Ta iH. ; 3a pea. A-pa opug. Hayk, npod., akaa. AlpH Ykpaiin M.B. Ligika, a-pa topug. Hayk, npod.,
akap. AlpH Ykpainn O.B. MeTpuwunHa. Xapkis : MNpaso, 2009. C. 315.

2 Kopndikauisa 3akoHopaBcTBa YKpaiHu: Teopis, metogonoria, TexHika / 10.C. WemwyyeHko, O.. HOwwuk, J1.M. TopbyHoBa,
M.O. Tenniok, J1.B. TynbueHko, B.I. PuHatok; 3a 3ar. pea. O.l. lOwwka. Kunis : MapnameHTtcbke Bua-so, 2007. C. 71.

3 [o6pobor J1.M. IHKkopnopaLis Ta KOHcosifaLia 3aKoHo~aBCTBa AK popMu oro crcTeMaTmsadii. Haykosi npaui HauioHanbHoro
yHiBepcuTeTy «OfecbKa topuanyHa akagemisa». 2014. T. 14. C. 368.

4 KoxeBHUKOB B.B. K npobneme KoHconuaaumy HOpMaTMBHbIX MPaBoOBbIX akToB B Poccuiickon Oepepaumu. BectHuk Omckoro
yHusepcuteta. Cepua «lpaso», 2019. Ne 1. C. 29-30.
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Therefore, it is inaccurate to consider the accounting and incorporation of legislation as the types (forms)
of systematization of legislation, because the legislation itself does not undergo any changes as a result of these
activities. Accounting and incorporation are the forms of ordering, systematization of information on legislation
(legal information) and should be studied separately.

Only consolidation and codification can be considered as types (forms) of systematization of legislation,
since the legislation changes (systematizes, organizes) as a result of these activities. What is common to the
consolidation and codification of legislation is that they are law-making activities (always of an official nature,
carried out exclusively by law-making entities); they result in the adoption of a new unified legal act (enlarged
or codified, respectively).

The difference between consolidation and codification is that if consolidation is the merging of regula-
tions that have the same subject matter without changing their content, the codification is about changing the
content of regulations. In determining the characteristics of consolidation of legislation, various authors point
out that it is carried out without changing the content of legal regulation, normative content of acts or without
introducing any novelties to the current legislation. The changes are of editorial nature, it is an external process-
ing of regulatory material; new rules of law do not appear; it is assumed that there will be no modification of
regulations, etc. Accordingly, when determining the features of codification of legislation, the opposite is point-
ed out. Namely, that as a result of codification the content of normative legal acts changes; the content of legal
regulation changes; legal norms are changed, abolished or supplemented; a significant novelty is introduced in
the regulation of society, a certain reform of legislation is carried out, and so on.

What is meant by the words “without change of content” and “with change of content”? We are talking
about the content of legislation (as a set of regulations). Therefore, in order to clearly define the difference be-
tween consolidation and codification, it is necessary to dwell on the characteristics of legislation as the object
of these activities.

Dialectics argues that every phenomenon or object is a unity of form and content. Content cannot be with-
out a form, just as a form cannot be meaningless. Content is a category that captures the formation of an object
as a whole system. The table of contents reflects the system of connections and relations between the elements,
with their inherent properties and qualitative certainty. That is, the content determines the structure of the ob-
ject. Form is a category that captures individual persistent manifestations of content. Form is a way of external
expression of content. For example, the content of the textbook is the material presented in it, and the form -
the way it is presented, the distribution of topics®.

Thus, legislation, like any other phenomenon, has its own meaning and form. If we consider the legislation
as a way of existence, the external expression of the rules of law in the sources of law (in particular, regulations),
the rules of law are the content of legislation, and regulations - its form. The content of the legislation deter-
mines the set of rules of law distributed by branches, subsectors and institutions of law (legal system). The form
of legislation is a set of regulations (system of legislation), as well as their structural elements (preambles, chap-
ters, sections, paragraphs, articles, paragraphs, sub-paragraphs, regulations) in which the relevant rules of law
are expressed.

In our opinion, to distinguish between consolidation and codification of legislation, it is necessary to indi-
cate more clearly that the consolidation of legislation changes only its form (i.e. regulations and their structural
elements), while the content of legislation (i.e. law) remains unchanged. Some authors also draw attention to
this sign of consolidation. In particular, it is noted that consolidation is a change of form with unchanged con-
tent®; in the process of consolidation the form of legal acts changes, but not their content’; when consolidating
“.. there is an external processing of regulatory material without changing it in essence”®. Accordingly, during
the codification of legislation, both its form (i.e. regulations and their structural elements) and content change
(i.e. new rules of law are created or old ones are changed). In particular, the concept of codification of legislation
is defined as a form of systematization of legislation carried out by authorized public authorities in the process

5 Oinocoois: nigpyuHuk / J1.T. OpoTtsaHko, O.A. MaTioxiHa, B.I. OHonpieHKo; 3a peg. J1.I. ApoTaHko, B.l. OHonpieHka, O.A. MaTtoxiHoT.
Knis : HAY, 2014. c. 228.

¢ KanuHuH C.A. Mpobnembl NCMOMb30BaHMA KOHCOMMAALMN NPW CUCTEMATM3aLMU HOPMATUBHbIX MPaBoOBbiX akToB. CyyacHi
npo6sieMun NpaBoBoi cuctemu YKpaiHu: 36. MaTepianis MiXKHap. HayKOBO-MPaKTUUYHOT KOHdepeHLii, 29 )OoBT. 1 nucT. 2009 p., AnyLuTa,
Kwuis. yH-T npaBsa. Kuis, 2009. C. 54.

7 CkakyH O.0. Teopisi geprkaBu i NpaBa (eHUUKIoONeANYHMIA Kypc) : Nigpy4YHuK. Xapkis : Ecnaga, 2006. c. 385.
8 MbaHoB H.A. KoHcynbTaLmm no Teopuy rocyfapcTea 1 npa.a : yuyebHoe nocobue. MpkyTck : VpKyT. roc. yH-T, 2010. C. 199.
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of lawmaking and bylaw regulation, resulting in the adoption of a new form and content of the codification act
(code, legal framework, regulations, statutes, rules etc)®.

During consolidation, multiple legal acts that have the same subject of legal regulation and the same legal force are
combined into a single, consolidated and integrated legal act. Once the consolidated regulations become effective, the
old (previous) numerous disparate regulations that were part of it are recognized as repealed. Relevant changes in the
texts of normative-legal acts have exclusively technical-legal character and do not change their content.

In the process of preparation of the consolidated act, all legal provisions of previous acts are arranged in
a certain logical sequence, the general structure of the future act is developed. Regulations are included in the
structure of the consolidated act in the form of separate chapters, articles, paragraphs. Some editorial editing
of normative and legal provisions is carried out in such a way that all of them acquire stylistic unity, so that ter-
minology is unified. Contradictions, repetitions, unjustified verbosity are eliminated, outdated terminology is
corrected, norms similar in content are combined into one article, paragraph, etc °.

In his dissertation research of the consolidation of legislation, S.G. Melenko notes that consolidation is one
of the important factors in the formation and development of:

- legal norms, their hypotheses, dispositions, sanctions (detection of repetitions of hypotheses, disposi-
tions and sanctions of legal norms in regulations);

- legal institutions (as the consolidation process is based on the formation of a certain center around which
the legal norms governing a certain area of homogeneous social relations are united (branches of law));

- branches of law can only be formed due to appropriate consolidation work, without which further codifi-
cation of regulatory material is impossible)'.

At the same time, today the consolidation of legislation is practically not applied in Ukraine. Accordingly, there
are very few examples of consolidation of legislation in the legal literature. Some scholars emphasize that the La-
bor Code of Ukraine and the Commercial Code of Ukraine is the result of consolidation, not codification >

In this regard, the question of distinguishing consolidation as an independent form of systematization of
legislation in jurisprudence is debatable. There is a school of thought that does not recognize the independent
nature of the consolidation of legislation, or does not mention it at all .

Consolidation is mainly seen as a component of codification of legislation. S.G. Melenko notes that consolidation
is the starting point of the codification process, without which it becomes impossible. In the first place, by forming
the so-called consolidation centers, consolidation groups the regulatory material on certain grounds, namely - on
the subject, method, object and subject of legal regulation of social relations. It substantially determines the structure
of the future codified act, indicates inconsistencies, inconsistencies, gaps and overlays in the array of legal material ™.

It is argued that modern legislation in the countries of continental law is too dynamic to use consolidation
merely as an instrument for mechanical combination to issue regulations. If we consider the systematization,
which includes editorial or substantive revisions, restructuring of legal material, repeal of obsolete legal regu-
lations and the inclusion of short stories by issuing a new regulation to replace the previous ones, this type of
systematization cannot be divided into consolidation and codification’®.
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In our opinion, given the state of national legislation, the formation of which occurs mainly as a chaotic
accumulation of regulations, the consolidation of legislation should become one of the important areas of law-
making. N. Kuderska writes “From the beginning of formation of Ukraine as a state, the legislation developed
unsystematically, chaotically, inconsistently, illogically, without taking into account priorities, and, as a result, a
legislative array was created rather than a legislative system. This not only negatively impacted the effective-
ness of legal regulation of society, but also made it unstable”’. T.S. Podorozhna continues: “Modern Ukrainian
legislation is not organized, has no internal coherence, develops unsystematically and chaotically, there is no
harmonious relationship between the acts of different levels. Current regulations really represent not so much
the harmonious development of the legal system, as a chaotic set of rules and acts that do not have clear struc-
tural logical and functional links between themselves and with the entire legal system at all levels (laws and
bylaws)" 8.

The purpose of consolidating the legislation is to integrate the “legislative blocks", to eliminate the multi-
plicity of legislation by uniting disparate provisions that are content related; eliminate repetitions and ambi-
guities; clear outdated and ineffective regulations that have actually expired and remove invalid legal provi-
sions. As a result of consolidation, the legislation becomes more compact, coherent, structured, which, in turn,
has a positive effect on both lawmaking and law enforcement, allows legal entities to better navigate the law.
L.M. Dobrobog emphasizes that by depriving it of excessive fragmentation, the consolidation of legislation helps
to increase the effectiveness of regulations, which, in turn, allows to develop the rule of law and, consequently,
to establish law and order in the relevant field . G.F. Shershenevich described the situation of disparity of leg-
islation as follows: “It is difficult to find the relevant law, there is no confidence in finding all the laws relating to
this subject, there is a possibility of contradiction between the laws and the difficulty of determining the correct
relationship between them”%.

In summary, we can conclude that the consolidation of legislation is a separate area of lawmaking in which
separate regulations that have the same subject of legal regulation and legal force, are combined into one
consolidated (integrated) act without changing the content of the law (changes the form of legislation with the
same content). Due to the significant number of normative legal acts in the legal system of Ukraine that have the
same subject of regulation, the consolidation of legislation as a separate direction of law-making activity should
become one of the priorities of legal policy in Ukraine.

4

Summary

The article considers the problem of determining the content of the concept of “consolidation of legisla-
tion”in comparison with other types (forms) of systematization of legislation, such as accounting, incorporation
and codification of legislation. The article substantiates the approach to understanding the consolidation of
legislation as a separate direction of law-making activity, in the process of which separate normative legal acts
having the same subject of legal regulation and legal force are combined into one consolidated (integrated) act
without changing the content of legal norms (invariability of its content).

AHomauis

Y cTaTTi po3rnsfaETbcsa Npobiema BU3HAUYEHHSA 3MICTY MOHATTA «KOHCONMiAaLiA 3aKOHO4ABCTBA» Y MOPiB-
HAHHI oro 3 iHWUMK1 dopmamn cncTeMaTmsalii 3akoHogaBcTBa (06MiKoM, iHKopropaLi€to Ta Kogudikauieto
3aKkoHogaBcTBa). OBrPYHTOBYETLCA NiAXig A0 PO3YMiHHA KOHCOMiAaLii 3aKOHOAABCTBa AK OKPEMOro Hamnpsimy
NPaBOTBOPYOI AiAIbHOCTI, Y MPOLIeCi AKOro po3pi3HeHi HOPMaTVMBHO-NPABOBI aKTK, LLO MaloTb OfHAKOBUI Npes-

7 Kypepcbka H. 3akoHoTBOpuYa AiAnbHicTb BepxoBHOT Pagu YkpaiHu: npobnemu Ta wnaxy ix po3s’A3aHHA. BicHuUk Axagemii
ynpasniHHa MBC. 2009. N¢ 2. C. 65.

'® TopopoxHa T.C. MpaBoBi 3acagu BNAMBY KOHCTUTYLIIHOrO 3aKOHOAABCTBA Ha MPABOBY CUCTEMY B KOHTEKCTi BHECEHHA 3MiH [0
KoHctutyuii Ykpainu. My6niuHe npaso. 2015. Ne 3. C. 89-90.

1 Nlobpobor J1.M. [HKopriopalia Ta KoHconigauis 3akoHoAaBcTBa AK dopmu Moro cuctematusalii. Haykosi npaui HauioHanbHoro
yHiBepcuTeTy «OfecbKa topuanyHa akagemisar». 2014.T. 14. C. 368.

20 No6pobor J1.M. CnctemaTmr3auis 3aKOHOAABCTBA sIK iIMaHEHTHICTb NpoLiecy YyTBOPeHHs ranysi npasa. Haykosi 3anucku [HcTutyTy

3aKoHofaBcTBa BepxoBHoi Pagn YkpaiHn. 2015. N2 3. C. 6-7.
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MeT MPaBOBOro PerysoBaHHA Ta PUANYHY CUNY, 06'€AHYIOTHCA B OANH YKPYNHEHMI (KOHCONiAOBaHWI) akT 6e3
3MiHW 3MiCTy HOPM NpaBa (3MiHI0ETbCA GOPMa 3aKOHOAABCTBA 3@ HE3MIHHOCTI 1Or0 3MICTY).
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'Case law as a phenomenon of social reality

lMpeuyedeHmHe npaeo sik ssuuie coyiasbHoI diticHocmi

'Oksana Rusavska

Key words:
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Knroyosi cnosa:

npeuyedeHmHe npaso, cydosull npeyedeHm, aomiHicmpamusgHul npeyedeHm, aHenilicbke 3d2asbHe nNpPaso,
cyodiscbKe npaso, 0xepesia npasd, 3aKoOHO0as4e Npaso, NPagomaopHicme.

CyvacHwuin nepiof po3BUTKY NpaBa XxapakTepusyeTbCA PO3BUTKOM MOro Ipkeper, a npouecy, Wo BigdysatoTb-
CA B JaHOMy HanpAMi, BUMaratoTb NoJasnbliOro HaykKoBOro OCMUCEHHA. BogHouac NpocnigKkoBy€ETbCA NeBHa
HenocNifOBHICTb Y 3aCTOCYBaHHI MOHATTA «NpeLefeHTHE NPaBo», 3MICT AKOro 3aneXnTb NeBHO MipOto Bifl KOH-
TEKCTY HayKOBUX NOrnaAfis gocnigHukis. lMpeleneHTHe npaBo AOCNIAXKYBaNOCA B KOHTEKCTi 3pa3koBOCTi pilleHb
CyqiB WOA0 pO3rnAfy aHanoriyHuX Crnpas, akUeHTYoumM yBary Ha JochifXeHHi Cy[0BOro pilleHHA AK fxepena
npaga';% y KOHTEKCTi 3arasibHOOB0B'A3KOBOCTI PilleHb MiXKHAPOAHUX CYAOBUX IHCTUTYLA®, akLeHTytoun yBary
Ha Mi>KHapOZHWX CY[OBMX NpeLeaeHTax; y KOHTEKCTi OCNigXeHHA NPaBOBOI CiM'i «3aranbHoOro npasax*, akLeH-
TYIOUM YBary Ha 0CO6/IMBOCTAX iCHYBaHHSA NEBHOI MPABOBOI CiM™T, e AOMIHYIOUMM APKEPESIOM MpaBa BU3HAETHCA
CYAOBWI NpeLefeHT.

3a CBOEI0 iICTOPMYHOIO JAaBHICTIO KOHKYPEHL o NpeLefeHTHOMY NpaBy MOKe CKIacTy TiNlbK/ MPaBOBUN 3BU-
yain. CouianbHa NPaKTUKA OpraHiyHO NoB'A3aHa 3 KOHIKTaMK, PiI3HOCNPAMOBAHMMU iHTEPECaMM YUYaCHUKIB
KOHKpEeTHIX NpaBoBigHoCcKH. Came Lmu 06CTaBUHaMM NOACHIOETbCA 3aTPebyBaHiCTb Ka3dyanbHOro iX perysno-
BaHHA. I3 NIMHOM yacy BOanuii Kasyc NOBTOPIOETHCA, TPAHCHOPMYETLCA Y 3BMYalA Ta HabyBa€ MEBHMX O3HaK
HOpMM MpaBa.

Tak o X Take npeLeneHTHe NpaBo?

Mpobnema BM3HaUYeHH:A NOHATTA Ta cneyndikn NpeLeieHTHOro NpaBa HEOLHOPA30BO CTaBasla NPeaAMEeTOM
[OCNiIOXKeHb BITYM3HAHUX Ta 3apyOiKHNUX yueHUX. [ocnigKeHHI0 JaHOro NTaHHA NpuceaYeHo npadi LA, bantok,
I.H0. BorgaHoBcbKoi, I.C. bowko, B.B. lyaueHko, B.l. 3aBugHska, b.B. Manuwesa, 10.10. MNonoea, O.0. CKaKyH Ta iH.

Cepep 3apybiPkHUX yUeHUX MOXKHa BiA3HAauUMTU HanpautoBaHHA KomnapaTtueicTie P. [laBnga, Kp. Ocakae,
K. oo pe-CniHosi Ta gocnigHKKiB NnpaBoBoi Cim'i 3aranbHoro npasa P. Kpoc, B. bnekcToH, E. [I>xeHKc, P. Bonkep.

OfHi€lo 3 HaMBaXXNUBILINX ANA XapaKTePUCTUKM HOPMATUBHOIO GOKY MpaBa B13HaBaNlacA i BU3HAETbCA Ka-
Teropisa «gxepeno npasa». OyHJamMeHTanbHi HayKuW, PO3KPMBaOUn NEBHI 3aKOHOMIPHOCTI 30BHILLUHbOTO CBITY,
LU0 MatoTb 00'EKTUBHUI XapaKTep, MOBVHHI NPeACTaBAATM CYTHICTb i 3aKOHOMIPHICTb ABWLL TAKUMU, AKUMU BOHU
€ B peasbHin JincHocTi. MpaBo € peHOMEeHOM 3aranbHOMOACLKOT KyNbTYpU, | XOUa KOXHil HauioHanbHi npa-
BOBIll cuCTeMi NpuUTamaHHi geAki 0CobNMBOCTI, 3yMOBJIEHi BCIM XOA0M iCcTOpI il CTaHOBNEHHA Ta PO3BUTKY, Nif
Yyac BMBYEHHA HalBaXXNMBILLIMX acNeKTiB PYHKLiOHYBaHHA NpaBa, Y TOMY YMCAi 1 MATaHHA NPO NOro xepena,
BBA’KAEMO He[OLUi/IbHNM 3aMMKaATUCA B paMKax KOHKPEeTHOI MPaBoOBOI CUCTEMMU.

lNpaBoBa AyMKa KpaiH «3arajibHOro npaBa» BCTAHOBJIIOE JTIOTIYHMI 3B'A30K MiXK MOHATTAMU «IxKepeso npa-
Ba» i «NpaBoBa Hopmav. I3 uboro npmeoay P. laBng 3a3HauaB: «[JymKa, WO NpaBo — Lie BULLNIA PO3YM, BUKJIMKAE

' Bantok .A. MpaBoBi acneKTy BU3HAYEHOCTi CyAOBOrO pilleHHsA AK JKepena npasa YKpaiHu. HaykoBuid BicHUK ny6niyHoro Ta
npueatHoro npasa. 2019.Bun. 1. T. 2. C. 3-8.

2 3aBnpHsK B.l. BnpoBaaeHHA CynoBOro npeLefeHTa y KprMiHanbHWiA npouec YkpaiHu : MoHorpadis. IpniHb : YHiBepcnteT JOC
YKpainu, 2019.410 c.

3 boriko I.C. CyyacHa Teopia cyTHOCTI Ta knacudikawii cynoBux npeLeeHTiB opraHis MixkHapofgHoro npaBocynAas. MopiBHANbHO-
aHaniTMYHe NpPaBo. YKropof : YKropoAcbKui HalioHanbHWi yHiBepcuTeT, 2019. C. 267-271.

4 NMywnsk O.B. fis y vaci cynosoro npeueneHTy: gocsig CLLUA. Teopin i npakTuka npaBo3HaBcTBa. Xapkis, 2019. C. 1-25.
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y 6puTaHLiB NeBHe BigvyTTA HafHALOHaNbHOCTI, U CKOpille no3aHalioHanbHOCTI Npasa. Hanprknag, TepmiH
«3arasibHe NpaBo» BUKOPUCTOBYETbCA, AK NPaBusio, 6e3 HalioHanbHOro enitety. Y 3aranbHomy npasi He Bbaya-
I0Tb CUCTEMY HaLlioHaNbHOTO MPaBa, a HaBMaKW, BOHO CTAaHOBUTb 3arasibHy ClafLMHy BCiX aHITOMOBHUX HaLlin»’.
3aranbHoBM3HaHKM € Tol daKT, WO 3arafnbHe NPaBo 3aCHOBaHe Ha NpeBastoBaHHiI CyA0BOro npeLeAeHTy cepeq
IHLWIWX gXKepen npasa, BOAHOYAC Lie He O3HavaE WO npeLefeHTHe NpaBo 3BOAUTLCA BUKITIOYHO A0 CUCTEMUN Npe-
Lle[eHTiB, WO CKanaca B aHrMTOMOBHUX KpaiHax.

Y KOHTEeKCTi fOC/iAKEHHA aHM0-aMepUKaHCbKOI MpaBoBOi CiM'T (CiM'T «3aranbHOro npaea») npeuegeHTHe
NpaBO BM3HAYAETbCA AK CUCTEMA, B AKIl pilleHHA OKPEMOro CyAAi, WO CTOCYETbCA NeBHMX OOKIB CnpaBu, Moxe
6yTV BUKOPUCTAHO fAK MpaBOBa KOHCTPYKLiA 3arasibHOI HOpMM NpaBa. BignosigHo fo HalbinbLW NoWMpPeHOro
BM3HaUeHHA JOCNIAHNKIB AHOMO acreKTy NpeLefeHTHOro NpaBa, BOHO CKNaJaeTbCA 3 MPAaBOBUX HOPM Ta MPUH-
LMNiB, CTBOPEHUX i 3aCTOCOBYBaHUX CyAAAMU B MPOLECi BUHECEHHA HUMW PiLlLIeHHSAS,

Ocob6nmBOCTI, WO XapaKTepHi Ana aHMINCbKOro npaBa, CKAafannca «iCTOPMYHO, a He Ha OCHOBI JIOTiKM»,
IcTOprYHO, aHMNiNCbKe NpaBo cnoyaTky ABNANO cO60t0 HemnrcaHe npaBo (lex non scripta), Benunka yacTka AKOro
36epernacs i CcborofHi B aHMIiNCbKil NpaBoBii cuctemi. [poTe Noro 3micT AeLo 3MiHUBCA. AKLLO B CAKCOHCbKUIA
nepiog HenmcaHe NPaBo 3BOAMNOCA O KaTeropii «npaBoBi 3BMYai», TO B NOJaNbLIOMY O L€l KaTeropii noyanu
BKJTIOYATY «MPABO, HOPMU AKOFO MICTATLCA Y 30epexXeHnX Ta LOCTYMHMX HaM i3 AaBHIX YaciB Cy[OBUX PilleHHAX
Ta NpauAx BU3HAYHUX YUEHUXY,

YpaxoBytoun fOMiHylOUe MOIOXKEHHA CY[OBOro npeLeneHTy, BaroMe micle B pO3BUTKY aHMINCbKOro npa-
Ba 3arManu KasyicTMUHi NnpaBoBi HOpMU. [1paBoBa HOPMa, LLO BMBOAMNACA i3 CYyAOBUX pilleHb, He Morna npe-
TEeHAYBaTX Ha BMCOKUN PiBEHb OXOMMIEHOCTi CoLianbHUX BiAHOCUH. Ka3yiCTMYHi HOPpMK He Jatl0Tb MOXINBOCTI
npoBOANTN MacLUTabHi NpaBoBi pedhopMU Ta PO3BMBATU OPUANYHY TEXHIKY. TOMy HeOOXigHICTb Y pO3po6eHHi
abCTPaKTHMX NPABOBMX HOPM TaKOX NMPOCiAKOBYETLCA Y KpaiHaXx, e NpeLeeHT BU3HAETbCA JOMIHYIOUMM [Ke-
penom npasa.

3 iHworo 60Ky, HeBipHO 6yno 6 3anepeuyBaTy NepeBary KasyicCTUYHMX NPaBOBUX HOPM, afKe Came BOHWY,
30KpeMa, 3abe3neuytoTb 6/IM3bKiCTb MO3UTMBHYMX NPABOBKX HOPM A0 COoLianbHUX 3anuTiB. Taki HOpMK, MMOBIp-
Ho, 6yayTb Ginblu NPUOAVMXKEHi A0 CUTYaLin Y peaibHOMY »KUTTi, OCKiNbKM BOHU 11 GopMytoTbca be3nocepefHbo
nig 4yac ix 3aiNCHeHHA.

Po3BUTOK abCTPAKTHMX HOPM B3aEMONMOB'sI3aHWI i3 PO3BUTKOM HOPM MMCAHOro npaBa. PO3BUTOK MNO3UTKB-
HOro npaBa B KpaiHax 3 BiAMIHHUMM MPABOBUMU KyNbTypamiu 34iCHIOBaBCA NapanenbHo 3 npouecom Gopmy-
BaHHA MEBHOrO CMiBBiAHOLWEHHA abCTPAKTHUX Ta Ka3yiCTUYHUX NPABOBUX HOPM. Y CydaCcHOMY npeLefeHTHO-
My Ta 3aKOHOJABUYOMY MpaBsi CMiBBiAHOLWEHHA abCTPAKTHUX Ta Ka3yiCTUUYHKX NPaBOBUX HOPM JOCATaE GanaHcy.
Y KpaiHax KOHTUHEeHTanbHOI EBPOMM COCTEPIraETbCA 3POCTAaHHA POSli KBTOPUHHUX NPABOBUX HOPMY», PO3PO-
6neHnx cynamu («CynoBoOro npasa»). BogHouac y KpaiHax «3arajibHOro npasa» NOpsAA i3 KasyicCTUYHMMU NpaBo-
BVIMW HOPMaMU NOCUITIOTbCA MNO3ULiT aBCTPaKTHUX MPaBOBKX HOPM («CTaTyTHOTO MpaBav).

BogHouac y npaBHWuiln niTepaTypi 3yCTpivaeTbCA NOHATTA aAMiHICTPAaTUBHOIO NpeLeaeHTY, AKUN € pe3ynbTa-
TOM AifANIbHOCTi OpraHiB fepr>kaBHOI BNaAM, WO He BifHOCATbCA A0 3aKoHodaBumx. OpraHu, Lo CTBOPIOKOTL NpeLie-
[EeHTK, BUAaloTb He HOPMATMBHO-NPABOBI, a iIHAVBIAYaNbHI akTK, afie MexaHi3m X peasibHOro BMAUBY NPUPIBHIO-
€TbCA 1O HOpMaTUBHOrO. [Mpu LiboMy CNlifi MaTV Ha yBasi Ty 0CO6NMBICTb, WO B 3aKOHOAABUMX MPABOBUX CUCTEMAX
(ne nomiHytoue micLe cepep fpkepen Npaga 3aliMae HOPMaTUBHO-NPABOBUI aKT, CTaTyT, 3aKOH TOLLO) Nifg Yac foCi-
I KeHHA npeLefeHTy, He MOXKHa FOBOPUTY NPO NPaBOTBOPYICTb Y MOBHOMY PO3YMiHHI JaHOrO MOHATTA.

LLlogo agMmiHicTpaTMBHOrO nNpeuefeHTy 3a3HavyaEMO, WO JaHe ABULLE 33 CBOIMM O3HaKamu TAXIE wenaLe
[0 3BMYAEBO-NPaBOBUX GOPM. 3BMYAT OpraHiB HalyacTile MaloTb «MPAKTUUYHY», @ He NMMCbMOBY Gpopmy. AKLLO
Ui 3B1Yal 1 OTPUMYIOTb fIOKYMEHTaNbHe 0GOPMIIEHHS, TO BOHO MaTUMe BUMMAL TOKANbHOMO aKTa, B AKOMY npa-
Buna 6ynyTb cGOpMysibOBaHi He B KasyasibHOMY, @ B abCTPakTHOMY GOpPMYsoBaHHI. TaKMM YMHOM, MOXKHa BiATI
BMCHOBKY, L0 NPaKTUKa iHLWNX, 32 BUHATKOM CY[OBMX OPraHiB, He la€ HaMm PO3YMiHHA MOHATTA Ta cneundiku
npeLegeHTHOro npasa.

> [asup P, Xodpdpe-CnrnHo3m K. OCHOBHbIe NpaBoOBble CUCTEMbI COBpeMeHHOCTH / nep. ¢ ¢paHu. B.A. TymaHoBa B.A ; 3-e n3pa.
Mocksa : MexxgyHapogHble oTHoweHuA. 1997. C. 142.

6 Sir Rupert Cross. Precedent in English Law / Sir Rupert Cross, J. W. Harris. (Clarendon Law Series). C. 75

7 Walters M. The Common Law Constitution in Canada: Return of lex non scripta. University of Toronto Law Journal. 2001. Spring.
P.93.
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Ha Hawy gymky, npeuefneHTHe npaBo GOpPMYETbCA B pe3ynbTaTi AiANbHOCTI 3giicHeHHA npaBocyaaa. OTxe,
BAPTO Bi3HAUMTN BENIVIKE 3HAYEHHS MOTMBYBAJSIbHOI YaCTUHW CY[OBOTO PillleHHS, B AKIl | opMyntooTbca NpuH-
LMy Ta LiHHOCTI NpaBa, AKi NPOrosiowyloTbCA NpeLefeHToM Ta npeuefeHTHUM NpaBoM 3aranom. AHanisyoun
MOTMBYBaJIbHY YaCTUHY PilLleHHS, MOXHa 6e3nocepefHbo abo LWAAXOM iHAYKTUBHOIO MipKyBaHHs BUBECTU Npa-
BOBY HOpMY, ika Oyna 3aCTOCOBaHa B XOAi JaHOr0 KOHKPETHOrOo npouecy. Takum YMHOM, i3 CYAOBMX PilleHb BU-
BOAUTBLCA Te, WO AOCNIAHNKM NpeLeaeHTHOro npaBa Ha3nBalTb «BMpPiLlanbHOW NigcTaBoo». Lia «BupiwanbHa
nigcTaBa» HepIAKO CNY>KUTb MOAEN0 ANA NOoAanbLINX NPoLeciB No iAeHTuYHMX abo nogdibHmx cnpasax. Buko-
PVCTOBYIOUYN TaK1IA METO, OPUCTN BUBOAATD 3i 3MICTY CYAOBUX PilleHb NOBHOLIHHI HOPMK MpaBa.

Bepyun yyacTb y BUpiLIeHHi KOHONIKTIB, CyA, 3aCHOBYOUYMCH Ha MPaBi, BiAHOBIIOE Or0 Y pasi NOpYLIeHHs,
3aMOBHIOE NOro y pasi, Konu po3KprBaloTbCA NPaBoOBi NporanvHu. Habinbl AckpaBo gaHa GyHKLUiA npoasna-
€TbCS B CMTYaLlil, NOB'A3aHili i3 3aNOBHEHHAM NPABOBOro NPoBiny, a TAaKOX KON CYA CKaCOBYE HEMpPaBOBY HOPMY
3aKOHY, OOI'PYHTOBYOUM, YOMY BOHa € TaKOH.

Cnig 3a3HaunTK, WO OCHOBHUM NPUHLMN AOKTPUHM NPeLefeHTHOro Nnpasa NosisArae y ToMy, LWo NpaBo CTBO-
PIOETLCA He Cyaaeto, BOHO — CpaBeasIMBICTb, AKa »KMBe B CYCMiNbCTBI, a Cyaas nuwe Gopmynioe icHytoui npa-
BWna. BiognosigHo Jo 3a3HayeHOro, AOMYCKAETbCA BIACTYN Bif nonepefHix npeueaeHTiB, AKWO CYA 3Hange ix
HenpaBWIbHUMK, ABCYpPAHUMIN abo HecnpaBeaInBMMMU.

Teopis i npakTnKa CyfoBOro npeueaeHTy € CKaloBOK YaCTUHOK PO3BUTKY OyAb-AKOT NpaBOBOI cuCcTeMH,
[le 3rafaHe J»Kepesno npasa 3HaXOL4WTb 3aCTOCYBaHHA. BUBUEHHA MUHYNOrO | cborogeHHA HeobxiaHO AnA GinbLu
rMMBOKOro Po3yMiHHA NPUPOAN CYAOBOrO NpeLeaeHTY, BU3SHAUEHHA NOro MOXIMBOCTEN NOPAL 3 iHLUUMN AKe-
penamu npaga, NigBuLLeHHA eGeKTUBHOCTI BUABNEHHA NepCrneKT!B NoJanbLIoro BUBYEHHA Npobnemu.

[ia cynoBoro npeuefeHTy Cknaganaca rno-pisHoOMY, 3a5eXHO Bif TOro, ke Aepeno npasa BM3HaBanocA
NPOBIAHUM Yy NPaBoBiN cucTemi (NpaBoBin ciM'i). Tak, y KpaiHax aHrno-aMepuKkaHCbKOi MpaBoBOi CiM'T CyaoBuUI
npeuefeHT MaEe nepliopagHe 3HaYeHHA, OCKINbKM HOPMY NpaBa CTBOPIOBANIMCA i CTBOPIOIOTbCA CyAAAMM Mif
Yyac BMHECEHHSA pilleHb. Y KpaiHax poMaHO-repMaHCbKOI MPaBOBOI CiM'T CyfoBa NpaKTuKa 3aMaEe apyropagHe
3HaueHHsA.

Hanpuknag, go Xlll cT. y 6araTbox €BponencbKux gepxaBax No3UTMBHE MPABO iCHYBano «hpopmManbHO»,
OCKiNbKW BUPILLEHHA TOro UM iHWOro NUTaHHSA (cnpaBu) 6e3nocepenHbO 3anexano Bif micueBoi Bnagn abo
CynoBuXx BUNpobyBaHb. Cyrnepeuky, Wo BUHUKAIM Mi>K 0CO6amU i coLlianbHMM rpynamiu, BUPILWYBanncs y Lien
nepio 3a 3aKOHaMu «CUJIbHOTO», YaCTO 3aCHOBYIOUNCH Ha JOBiNbHUX MOBHOBaXXeHHAX cyadi. bepyun yyactb
B apbiTpaXi, cyana nparHyB BUHECTU TaKe pilleHHs, Ake 36epeke CoNigapHiCTb MPOTMOOPUNX CTOPIH, 3a6e3-
neynTb MUPHE CNiBiCHYBaHHA KOHKYPYIOUMX CTOPIH i 3abe3neunTb Mup y cycninbcTsi. DakTMUHO Cyaaa cam
CBOIM pilleHHAM CTBOPIOBAB MpPaBo, CNMPAYNCb Ha BNAaCHi NepeKoHaHHA Npo cnpaBennBiCTb, MUNOCEPAA
i 6paTepcTBO.

TakoX AK NpuKNnag MoXHa HaBecTn npaBoBy cucTemy CLUA, KpaiHu, AKka nicna 3g06yTTA He3aneXKHOCTi Ha-
Marasiaca KapAnHanibHO NepernaHyTU CTaBNEeHHA A0 aHMINCbKOro npasa. Ha IXHo TepuTopito nepectany nowm-
ploBaTUCA aKTW aHMNICbKOro NapnameHTy Ta pileHHsa CyqoBoro KomiteTy. Y HM3Ui wTaTiB 6ynu BraaHi akTu, Wwo
3a00POHANMN LUMTYBaHHA aHMNINCbKUX NPeLeaeHTiB, yCTaHOBNEHUX MicnA 4 nunHA 1776 p., @ TaKOX NOCUNIaHHA
Ha aHMMiNCbKi KOMEHTapi, 3BepTaHHA A0 NeKUi aHricbKnx npodecopis Npasa abo iHWKX GopM TymMayeHHs
aHMINCbKOro 3arafbHOro rnpasa.

BogHouac CLUA cnpuiiHAnu Ta cTany po3BMBaTW CyAOBWUIA NMpeuefeHT AK AxKepeno npasa. BiH gonomir
nepepobUTV aHMINCbKe NPaBO ANA aMeprKaHLUiB, PO3pobuUTK AeTanbHUN CO03 MiXK aHTINCbKUM 3arajibHUM
npaBoM Ta YMOBaMM HOBOI KpaiHW. Mepuwa nonosrHa XIX cT. BBaXKaETbCA «30/10TOO €Moxoto» GOpPMyBaHHA ame-
PVKaHCbKOrO MpaBa, KON OCTaTOYHO BU3HAYMIAcA CBOEPIAHICTb aMepPMKaHCbKOrO MpaBa i NOro BiAMIHHICTb
Bil aHrnincbKkoro. CnonyveHi LWTatn BigmoBunucs Big TMx cdep aHMINCbKOro npa.a, AKi Hecnu BigbuUToK de-
opfanbHOro npa.a. Benvke 3HaueHHA Mano NPUAHATTA dpeaepanbHOT NMcaHoi KoHCTUTYLIT (1787 p.). BogHouac
y 1789 p. 6ynu npuiaHATI ogpa3sy 10 nonpasok fo KoHctutyuii CLUA, Tak 3BaHuUn «binnb npo npagax. WocTa,
CbOMa i BOCbMa MOMpPaBKK CTOCYIOTbCA nNpouedypu cygounHcTea. CboMa NonpaBKa 3akpinBana, Wo nig vac
No30BiB Ha MifCTaBi 3aranbHOro NpPaBga, ie PO3Mip BMMOT NepeBULLYE ABAALATb JoMapiB, 30epiraeTbCsA NpaBo Ha
cyn NPUCAXKHUX, i XoaeH GaKT, po3riAHYTUN CYAOM NPUCAXKHUX, HE MOBUHEH Nepernagatnca 6yab-AK1M iHLLUM
cynom CnonyyeHunx LUTaTiB iHaKwWwe, AK 3rigHO 3 HOpMamu 3aranbHOro npasa. Ha nigctasi BOCbMOI NonNpaBKu B
pi3HUX WTaTax gonyckanaca abo 3abopoHanaca cMepTHa Kapa 3anexHo Bifl TOro, U BifHOCUB Cyf faHOro WTaTy

CMEPTHY Kapy A0 «KOPCTOKUX 260 He3BMYANHUX NoKapaHb».
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BogHouac He MOXHa irHopyBaTV Mo3uuii AOCAIAHMKIB, BiANOBIAHO [0 AKX CyAAi HE MOXKYTb BUCTYNaTu
TBOPLAMM NpPaBa, OCKiNbKM He HafineHi NpaBoM NpefcTaBAATA iHTepecu Hapody B 3aKOHO4aBUYOMY npoueci.
Ha iXHI0 AyMKY, TaKUM YMHOM, OTPUMYETbCA CMTYaLlif, B AKill cnocTepiraeTbca 36ir cy6'eKTiB HOPMOTBOPYOI Ta
NpPaBO3aCcTOCOBYOI AiANbHOCTI, WO CynepeynTb NPUHLMUNY NOAINY BNaau, AKUA OyB BUCIIOBMIEHWI Lie 3a YaciB
k. NNokka i L. MoHTecK'e.

MpoTe, Ha Haly OYMKY, HeOOXiAHICTb B iCHyBaHHI NpeLeleHTHOro npaBa BUCTYMAE HaCNiAKOM TOro, Lo
BMKJIIOYHO 3a JOMOMOTOI 3aKOHOJABUMX aKTiB HEMOX/IMBO BPEerynoBaTh BCi Pi3HOMaHITHI cdepu XuTTa, Tm
6inbLe ii cneundiyHi BUAW. I3 L€l npnYnMHM 3aKOHOAABELb «LiIKOM CBifOMO» B MPOLIeCi CBOEI AiANbHOCTI, perna-
MEHTYIOUM BaXxNBi CyCniNbHi BIGHOCKMHNY, fienerye Ha po3cya CyAaiB YCi iHWIi HeBperynboBaHi MMTaHHA, O AKNX
MOXHa BiAHECTV BMPILLEHHA CMiPHMWX | TEPMIHOBUX, @ TAKOX KOHKPETHMX CNpPaB i BIGHOCUH.

3ayBarkMMO, LLO CYA AK 0COONMBUIN OpPraH MOXKe LWBMAKO i FOCTPO BifvyBaTu Ha cObi Hegonikn Ta npobnemn
YMHHOTO 3aKOHOAABCTBA Mif Yac 3hiNcHeHHA NpaBocyaan. Hepiaki Bunaaku, konv nicna HabpaHHA YMHHOCTI 3a-
KOHOM Cy[i0Ba NpaKTrKa BUABMAE HEOAHO3HAYHE PO3YMiHHA i 3aCTOCYBaHHA HOPM MPaBa, Lo MOXKe CMPUYNHN-
TW Pi3Hi NpaBOBi HaCNiAKN CTOCOBHO Cy6'eKTiB MpaBa. Yce yacTille Le CnoCcTepiraeTbCsA B Cy4acHOMY CBiTi, KONK
3aKOHOJABCTBO He MOXe BifMoBiAaT! BUCOKMM BMMOraM 4acy, WO NOCTiINHO OHOBOKTLCA.

BucTtynaioum ogHUM i3 KIOUYOBUX €NIeMeHTIB CTPYKTYPU OpraHiB AeprkaBHOI BNlagu, CygoBa Bnaga noknmka-
Ha 3abe3neuyBaTy NpaBa, CBOOOAM i 3aKOHHI iHTepecKn NANHW, EAHICTb CyA0BOI NPAKTVKM Ta OpraHi3oBaHOro
NpPaBOBOroO NPOCTOPY, CTabiNbHICTb B OpraHisalii Ta GyHKLiOHYBaHHI AePXKaBHUX i HEAEPKABHUX IHCTUTYTIB. AK
CKMaioBa YacTuHa Bifbl CKNagHOT cUCTeMM YNpaBiHHA CyfoBa Bflafa BUKOHYE GYHKLiO BMpPILIEHHA npaBo-
BUX KOHONIKTIB. YCKNagHeHWI NpoLec MexaHi3My NPUNHATTA pilleHb LWOAO BPErytoBaHHA KOHPIKTIB, a TaKOXK
noro odiliiHe HeBM3HAHHA CTBOPIOIOTb 3BOPOTHUI edeKT — AecTtabinizaliio opuanYHOT NPaKTUKN.

AK NprKnag 3HOBY X TaKM MOXKHa HaBeCTW Cy[OBY CUCTEMY KpaiH 3arasibHOro npasa. YBaXkaeTbCs, WO CYAn
KpaiH 3aranbHOro npaea 6inbl HabnWKeHi fo Npobnem, AKi NpeBanioTb Yy CYCninbCTBi, 60, 3BepTalUNCh A0
cyny, FPOMafAHN MOXYTb YCTaHOBUTY Te KOO CYCMifIbHUX BiHOCKH, iKi HEMOBHO abo HeafeKBaTHO Bigpery-
NbOBaHi B YNHHOMY 3aKOHOJABCTBI, OCKINIbKM CYyA i Y UMX KpaiHaxX MPU3HAYAOTbCA NepeBaXxHOo 3 YMcna yCriwHo
NPaKTUKYIOUNX IOPUCTIB Ta bapuctepis, AKi 33 CYMAIHHOIMO BUKOHAHHA CBOTX OOOB'A3KIB MOXYTb KOMMNETEHTHO
3HaXOANUTU NPUWHATHI WAAXU ANA KPUAUYHOIO BUPILLEHHA BUMHMKauux npotupiu. lNepen cygaamm CToitbh
3aBfaHHA 3abe3neyeHHA NPaBOCYAnA, CYyTb AKOrO y PO3YMiHHI JOKTPUHU aHI0-aMeprKaHCbKOro npasa nons-
ra€ y NpUAHATTI TAKOTO PilleHHs, AKe 3ab6e3neunTb OCATHEHHS COLianbHOT CNpaBeaIMBOCTI B CYCMiNbCTBI.

Hanpuknag, po3tawoBaHuin y JlToHaoHi CygoBuin KOMITET i Yac BUHECEHHA pilleHb BUXOAMB 3 aHIMin-
CbKOTO 3arajibHOro npasa. ¥ cBoix cnpaBax CyfoBuin KomiTeT TaEMHOI paan nparHyB NpPUBECTV NMpaBo KpaiH
CniBapYy>KHOCTI y BiANOBIAHICTb 3 aHMMINCbKUM NpaBoM. AHIINCHKI CYAN TaKOX yBaXkanu 3a Kpalle, o6 «npaBo
Ha MiBHOMI i NiBAHI Bif KOPAOHIB PO3BMBaNoCsa AKOMOra 0Of4HaKoBO»E,

CynoBui KOMITeT BiflirpaB BaxknuBy ponb y npoueci GopmyBaHHsA «3aranbHOro npaBa» AK NPaBoBOi CiM', B
AKIN npeLefeHTHe NPaBo 3aiMaE BaXNnBe MicLie cepef iHLWKX Axepen npasa. Y CBOIN NpakTuULi BiH NparHys By-
XOAUTM 3 TOTO, LLIO B OCHOBI MpaBa KpaiH «3arafibHOro npasa» fieXkaTtb 3arasbHi nigxoaun i npuHumnu. Len npouec
He TiNbKM NOPOAXKYBaB OHAKOBICTb, a 1 NPM3BOANB A0 aganTaLil eleMeHTiB NPaBOBOI KyNbTypy «3arafbHOro
npaBa» [0 JIOKaNIbHMX YMOB i MiCLLeBUX TPagULii.

Tum yacom, po3mipkoBytour Npo crneundiky npeLeeHTHOro Npasa B POMaHO-repMaHCbKi NpaBoBil CiM'i,
P. laBnpa 3a3Hauas, WO «Cyj0Ba NPaKTMKa Bifjirpae TBOPYUY Posib Y Till Mipi, B AKiN B KOXKHIN KpaiHi MO>KHa B LibOMY
npoLeci BigAanATUCA Bif MPOCTOro TymaueHHs»®. 3sepTatoumnch Ao npaktukm QpaHuii, HimeuumHu, LLsenuapii,
ITanii, YKpaiHu, MOXHa Bif3HauMTV 3pOCTaHHA 3 POKY B PiK Yncna 36ipHMKIB CyaoBOT NPaKTUKMX, WO NigKpecoe
3HauYMMICTb CyJOBOI HOPMOTBOPYOCTI AK [XKepena npasa.

CynoBun npeveneHT 6e3nocepeHbO BMIMBAE Ha 3MICT CTaTyTHMX HOPM, AKi 3aCTOCOBYIOTbCA abo nigna-
ratoTb 3aCTOCYBaHHIO B Till UM iHWIN Cy#oBin cnpasi. BapTo norogmtnca 3 Tum, WO Nif, Yac BMpPIiLLeHHA Crpasun
CyARA KepyeTbCA BYKBOIO | AYXOM 3aKOHY, a B pa3i HaABHOCTI MporanvHu abo cynepeusinBoCTi 3BepPTaETbCA [0
aKTiB BULWMX CYAAiB, B AKX MICTUTbCA TIYMaUYeHHA CKNagHUX IOPUANYHUX KOHCTPYKLIN. BupilleHHA BUHMKatO-
YMx couianbHKX NPOTMPIY Ta edpeKTUBHE 3aNOBHEHHA MPOrajnH y 3aKOHOAABCTBI MOXYTb OyT edbeKTUBHUMMU

8 Sir Rupert Cross. Precedent in English Law. (Clarendon Law Series). P. 90.

° [Hasug P, Xoddppe-CnnHo3m K. OCHOBHble MpaBOBble CUCTEMbI COBPEMEHHOCTM / nep. ¢ ¢paHu. B.A. TymaHoBa ; 3-e mn3pg.
Mocksa : MexxgyHapogHble oTHoweHuA. 1997. C. 97.
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3aBAAKM NPaKTULi CyAOBMX NpeLefeHTiB, 3aBAAKM TOMY, WO BULLi CY[OBi OPraHu MaloTb MOXK/MBICTb NPUIAMATK
pileHHA, B KX MOXe BYTN pO3'ACHEHO, KOHKPETM30BaHO 3MiCT HOPMM abo 3aKOH Y Winiomy. Y cuny Habnuxe-
HOCTi O daKTUUHUX 0OCTaBMH CNpaBu NpeLefeHTN TIYMaYeHHA MOXKYTb BUCTYMNUTU NPaBOBOK OCHOBOK AJiA
nepeBa)KHOI BiNbLIOCTI pilleHb, NPUNHATKX Pi3HUMYK CyaamMm

Cnig, oKpeMo NigKpecnnTy, Wo Ha CyYacHOMY eTani KOpuUryBaHHA 3aKOHOAABCTBa B YaCTUHI NiABMLLEHHA
noro eeKTMBHOCTI, NOJONAHHA NPOranvH i NigBuLeHHA ebeKTMBHOCTI 3a6e3neunTn NpaBa i 3aKOHHI iHTepecn
Cy6'eKTiB NpaBa BOAYAETbCA MOXKIIMBUM JINLLE 3@ HASBHOCTI CYOBUX NpeLeAeHTiB AK ABMLIA coLiaibHOI iiCHO-
CTi, Ha OCHOBI AKUX MOXYTb BMPOONATUCA pekoMeHAaaLii wopo pedopm 3akoHodaBcTBa. CyyacHUI CTaH peyent
YKa3y€e Ha 0cobnnBY HEOOXIAHICTb OMpaLioBaHHA MeXaHi3MiB Ha KOPUCTb HOPMOTBOPYOrO XapaKTepy CyAoBOi
LIANbHOCTI y BUPILLEHHI CMOpiB.

OTXKe, NpeLefeHTHe NPaBO MOXKHA BM3HAUUTY AK CYKYMHICTb MPaBOBUX NPUHLMMIB Ta LiHHOCTEN, Lo dop-
MYJIOIOTbCA Y BUMNALI pe3ynbTaTy 34iMCHeHHA NPaBoCyAanA Wo[o KasyiCTUYHUX CUTYyaLil Ta WAAXOM NOBTOPIO-
BAHOCTI 1 neriTumalii cycninbCcTBoM HabyBaloTb CTATyCy AXKepena npasa.

AHomauis

CraTTioO NPUCBAYEHO AOCIIKEHHIO NPOGEMUN BU3HAUEHHSA MOHATTA Ta Creumdikn npeLeneHTHOro npasa. Yka-
3y€ETbCA Ha Te, Lo NpeLieeHTHe NPaBo JOCTIAXKYBaNoca B KOHTEKCTI 3pa3KOBOCTI pillieHb CyAiB LOAO PO3rAgy aHa-
NOFYHKX CNpPaB, akLEHTYIOUM yBary Ha CyloBOMY MpeLeAeHTi; Y KOHTEKCTi 3arajibHOOO0B'A3KOBOCTI pillieHb MiXHa-
POOHMX CYyQOBUX IHCTUTYLIN, aKLEHTYIoUN YBary Ha MidKHapOAHUX CyQOBUX NpeLefeHTax; Y KOHTEKCTI AOCNigKeHHSA
NpPaBOBOI CiMT «3arasibHOroO NpaBa», aKLEHTYIOUM YBary Ha 0COBIMBOCTAX iCHYBAaHHA NeBHOI MPaBOBOI CiM'i, e AoMi-
HYIOUMM JXKepenom NpaBa BU3HAETbCA CyAoBUI npeLeaeHT. OCMUCNIOETbCA CYTHICTb NpeLefeHTHOro Npasa, 4ocnia-
XKYHOTbCA HayKOBI NO3ULIiT LLOJO NOro po3yMiHHA. Jocnig,y€eTbca ponb MOTVBYBaIbHOI YaCTVHU CYA0BOIO PilLEHHS, 3
AKOI BUBOAMTbCA NMPaBOBa HOPMA. HaronoLyetbcsa Ha TOMY, LLIO NPUHLMM MPABOBOI AOKTPUHY NpeLieeHTHOro rnpaBsa
nonsArae y Tomy, Lo NpaBo CTBOPIOETbCA He CYAAet0, BOHO — CMPaBeA/IUBICTb, AKa »KMBe B CYCMiNbCTBi, a Cyaaa nuLue
dopmyntoe cpopMoBaHi Npasmsia. 3a3HauaETHCA, WO B 3arasibHOMY Npasi He B6ayatoTb cMCTeMY HaLlioHaNbHOrO npa-
Ba, @ HaBMaKM, BOHO CTaHOBMTb 3arasibHy CMaALLMHY BCiX aHITOMOBHMX HaLili; BOGHOYAC Lie He 03HAYaE, Lo npeLie-
[EeHTHe NPaBo 3BOANTLCA BUKIOYHO O CUCTEMU NPELIeEHTIB, L0 CKlanaca B aHIMOMOBHYX KpaiHax.

v

Summary

The article is devoted to the study of the problem of defining the concept and specifics of case law. It is
pointed out that case law has been examined in the context of the exemplary nature of court decisions in simi-
lar cases, with an emphasis on judicial precedent; in the context of the universality of decisions of international
judicial institutions, focusing on international judicial precedents; in the context of the study of the legal family
of "common law", focusing on the peculiarities of the existence of a particular legal family, where the dominant
source of law is judicial precedent. The essence of case law is comprehended, scientific positions on its under-
standing are investigated. The role of the motivating part of the court decision, from which the legal norm is
derived, is investigated. It is emphasized that the principle of the legal doctrine of case law is that the law is
not created by a judge, it is justice that lives in society, and the judge only formulates the established rules. It is
noted that common law does not see a system of national law, but on the contrary, it constitutes the common
heritage of all English-speaking nations, but this does not mean that case law is reduced exclusively to the sys-
tem of precedents in English-speaking countries.
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'Modern directions of research of administrative
and legal mechanism of realization of citizens’ rights
and freedoms in the field of local government

CyuacHi Hanpsimu docnidxeHb aOMiHiCMpamueHO-NPaso8020 MexaHi3My
peanizauii npae i ce0600 epomMadsiHuUHa 8 cghepi Micueeo20 caMoepsiOy8aHHS
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4

MocTtaHoBKa npo6nemu. HalioHanbHe agMiHiCTpaTVBHE 3aKOHOAABCTBO MiCTUTb OKPeMi MexaHi3Mu pearni-
3auii npaB i ceobog rpomagaH B chepi MicLLleBoro camoBpsagyBaHHA. BogHouyac epeKTUBHICTb LibOro 3aKOHOAAB-
CTBa Ta PO3pPO6Ka TAaKTUYHMX i CTPATEriYHUX HAMPAMKIB NOro BAOCKOHANIEHHA 3aNeXNTb Bif HayKOBOro OCMUC-
NeHHA HayKO afMiHICTpaTMBHOIO NpaBsa BCiX icHytounx y ui cdepi npobnem. Came TeopeTryHE OCMUCIEHHA
NONOXeHb YNHHOrO 3aKOHOJABCTBA Ta pe3ysnbTaTiB MPaBOTBOPYUOI AiANbHOCTI OpraHiB MicLLeBOro camoynpas-
NiHHA Wofo peanisauii npae i cBo6oa rpomMasH Aa€ MOXKMBICTb BUABUTK, MO-MepLUe, NPorannHn B agMiHicTpa-
TUBHO-NPaBOBOMY perystoBaHHi AaHoi cdepun CycnifibHUX BiGHOCKH, NO-ApYyre, HefoNiKM B AiANIbHOCTI opraHis
ny6nivYHOro agMiHICTPYBaHHA WOAO peani3auii NoKnafeHNX Ha HUX MOBHOBAaXEHb, MO-TPETE, XMOHI ABMLLA Y npa-
BOCBIZAOMOCTi rpoMagsaH YKpaiHv Ta NpaBoBiil KynbTypi nybniuHnx cny00BLUiB, WO HeraTmeBHO BifobpaxKaeTbcaA
Ha AKOCTI peani3auii npas i ceoboa NoanHY i rpoMagAHHa B chepi MiCLLEBOro CamMoBPSsiAYBaHHS.

BapTo 3a3HaumnTy, Wo LeHTp 6e3nocepeaHboi peanisauii npas i cB0604 rpoMagaH YKpaiHM NOCTynoBo 3Mi-
LLYETbCA 3 3araibHOAEPXXaBHOrO Ta PerioHaIbHOrO PiBHIB Ha MiCLIEBMI PiBEHb | CaMe OpraHn MiCLLleBOro camo-
BPAAYBaHHA € CbOrofHi TIEIO MEPBUHHOLO JTAHKOIO, AIKa foNoMarae GpisuyHUM Ta LPUANYHUM 0Ccobam peani3oBy-
BaTW CBOI KOHCTUTYLiMHI Ta iHWIi, NnepeabayeHi 3aKkoHOAaBCTBOM, NpaBa i coboam.

Y 3B’A3KY 3 LM aKTyaJlbHMM € BU3HAYEHHA CyYaCHUX HaNpPAMKIB JOCTiAKeHb afMiHICTPAaTUBHO-MPaBOBOroO
MeXxaHi3My peanisauii npas i ceobog rpomagsiH1Ha B cdhepi MicLLeBOro caMoBpAayBaHHs.

AHani3 ocTtaHHix gocnig»KeHb i ny6nikauin. Micue micLeBoro camoBpsagyBaHHA B CMCTeMi Ny61ivHOI BNa-
OV JOCTaTHbOIO MipOI0 JOCNIAXKEHO B NpauaX Takmx yuyeHux, Ak B.b. Asep’aHos, M.O. banmypatos, O.B. bataHos,
M.0. binenuyk, B.l. BopaeHtok, B.MN. fop6aTeHko, A.A. KoBaneHko B.B. KpaBueHko, IN.M. JliobueHko, M.B. Migmo-
runbHuiA, B.O. Moropinko, M.IN. Op3ix, [B. Yanana, O.0. OprLbKuii Ta iHWNX KOHCTUTYLOHaNICTIB i agmiHicTpa-
TUBICTIB YKpaiHu.

3aranbHi nigxoan WOAO NpaBOBOro 3abesneuyeHHs, peanisaii, OXOPOHN Ta 3aXUCTy MpaB i cBobopn nto-
OVIHV Ta rpoMafsHuHa gocnigkysanucb y npauax PI. AsgioriHa, €.B. binosboposa, B.O. Beknuy, E.B. TopsH,
M.M. TypeHKo, LJ1. lutBrHeHKo, I./. MarHoscbkoro, T.I. Mawyk, M.M. TMpiHOI Ta iHIWMX BITYN3HAHNX HAYKOBLiB.

OcobnmBocTi  3abe3neyeHHs peanisauii Nnpas i ceo60a NoANHN Ta FrPoMagAHHa 3acobammn agmiHicTpa-
TUBHOrO Npasa gocnigxysanumca B npauax |.J1. bopogina, J1.M. JaBuaeHka, |.0. lepycanimosoi, T.I. Kop-Ikaesoi,
A.C. KpaBLoBa, A.B. KybaeHka, C.O. Maraw, f1.B. Jlasyp, E.O. OnedipeHko, O.B. MNMabata, O.B. CnaBHoi Ta 6aratbox
iHLIMX agMiHiCTpaTuMBICTIB.

BoaHouac BigcyTHi KOMMIEKCHI HAayKoBIi Npaui, AKi 6 ogHo4YacHO 06’egHyBany B CO6i CUCTEMHI 3HaHHA NPO
NOHATTA Ta CTPYKTYPY agMiHICTPaTUBHO-NPABOBOr0 MexaHi3My AK KaTeropil agMiHiCTpaTUBHOro npasa, npo
3MICT NOHATTA «pearni3auia npas i cBobog 0cobU» Ta afMiHICTPATUBHO-NPaBOBI CNOCO6M Takoi peanisadii, Npo
pOsib Ta 3HaUYEHHA MiCLLEBOro CaMOBPsAYBaHHA B MexaHi3Mi peanisauii npas i ceobop nognHM Ta rpoMagaHHa.
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Mera cTaTTi — Ha nigcTaBi aHanisy cyyacHUX JOCATHEHD IOPUAMYHOT HayKM BU3HAUUTLX Ta OXapaKTepur3yBa-
TW OCHOBHI HAaNPAMN CyYaCHUX JOCNiAKEHb aaMiHICTPATUBHO-NPaBOBOro MexaHi3My peasisauii npas i cBo6og
rpomagsaHuHa B cdepi MicLLleBOro caMoBpAgyBaHHs.

Buknag ocHoBHOro martepiany. AHani3 HayKoBUX Jxkepern, AKi 6ynv HanrcaHi 3a OCTaHHI N'ATHaAUATb Po-
KiB i BUCBITNIOBaNM pi3Hi acnekTu peanisauii npas i cBo60 NOAVHNY Ta rpoMaisHMHa B chepi MicLLeBOro camo-
BPAQYBAHHA, A€ MOXIIBICTb BUAINTU TPU OCHOBHI HanpAMM AOCAIAXKeHb aAMiHICTPaTMBHO-NPAaBOBOro Mexa-
Hi3My peani3auii npaB i cBO604 rpoMagsHMHa B cdepi MiCLLEBOrO CaMOBPAAYBaHHS, KOXEH 3 AKX 3aC/yroBye
Ha yBary.

Mepwuli HanpAm 00C/1i0xeHb NOB'A3aHWUIA i3 BUCBITNIEHHAM, NO-NepLUe, KOHCTUTYLiIMHO-NPABOBMX acMeKTiB
3abe3neyeHHA nNpaB i ceoboA NOAVHN Ta FPOMaAAHMHA, No-Apyre, GyHKUiOHanbHOro NPr3HaYeHHA MicLieBOro
camoBpAZyBaHHA B cucTemi nybniuHoi Bnagu. Hanpuknag, .M. KoBanbos po3rnagae micLieBe camoBpAgyBaHHSA
AK IHCTUTYT CyYaCHOrO BITYM3HAHOIO KOHCTUTYLiOHani3my'. BianoBigHo, BUEHMIN ieTaflbHO PO3KPUBAE MicLieBe
CaMOBpPAZYBaHHA y CyYacHil BITUM3HAHIN HayLi Ta HaUiOHaIbHOMY 3aKOHOAABCTBI Ta 3yNMUHAETbCA Ha Npobe-
Max feLeHTpanisauii nybniuHoi Bnagu. Pazom 3 TMM, B HAyKOBO-AOCAIAHIN po6OTi BiACyTHi BUCHOBKM LLIOAO CUC-
TeMu NpaB Ta cBo6og Gi3NUHMX | PUANYHKX OCIO, peani3auito AKNX 3abe3neyvyioTb OpraHu MiCLLEBOro CaMOBpS-
AYBaHHA, a TakoX aBTop dparmeHTapHoO 3raflye Npo Taky chepy ix JiANbHOCTI AK HaAaHHA MNOCYT HaCeNEeHHIO.
KoHCTuTYUiiHO-NpaBoBUIi acnekT 3abe3neyeHHsA npas i cBoboa ocib y AiANbHOCTI OpraHiB MiCLLeBOro camoBps-
AyBaHHA PO3KpMBaETbCA y npausax I.J1. JiutBnHeHKo? Lia poboTa € AcKpaBrM B3ipLiemM HeBMPILLEHOT Y OPUANYHIN
HayLi Npo6aieMmn YiTKOro Po3MeXKyBaHHA KOHCTUTYLINHO-MPaBOBOrO Ta agMiHICTPaTUBHO-MPaBOBOrO pPerysio-
BaHHA. |HOAI Ba)KKO BM3HAUYUTUCb A& 3aKiHUYETbCA KOHCTUTYLIMHO-NPaBOBe Ta NOUYMHAETbCA agMiHICTpaTmB-
HO-MpaBOBe peryoBaHHA CYCMiNbHUX BiGHOCKH y chepi 3aX1CTy KOHCTUTYLINHNX nNpaB i cBobop NiogMHU Ta
rpomagaHuHa. lNepekoHaHi B TOMy, O aAMiHICTPaTMBHO-MPaBOBE € MPOAOBXKEHHAM KOHCTUTYLIIHO-NPaBOBOroO
perynioBaHHA y chepi 3abe3neyeHHs Ta 3axnCTy Npas i cBO60A NOAMHN Ta rpoMagaHUHA. JinCHO KOHCTUTYLiiHe
npaBo BM3HAYaE i AeKnapye OCHOBHI NpaBsa NofnHN Ta rpomagaHiHa. CTOCOBHO OKpeMUxX NpaB Ta CBOOOA, KOH-
CTUTYUiNHe NpaBo nepepbavac i mexaHiamu ix peanisauii. BogHouac 6inblWicTe KOHCTUTYLIMHKX NPaB MOXYTb
peanisyBaTuUCb BUKJTIOUYHO 3aBAAKN ICHYIOUMM afMiHICTPaTVBHO-NPaBoOBUM MexaHizmam. Tomy LJ1. JINTBMHEHKO i
He 30CcepeKyBanach B CBOIN poboTi Ha Npoueaypax i MexaHizmMax peanisauii 6inblOCTi KOHCTUTYLINHNX NpasB,
0OMEXMBLUMCh JIMLLE 3arafbHO XapaKTePUCTMKOI NOBHOBa)eHb OpraHiB MicLIeBOro camoBpAfyBaHHA Y cdepi
3abe3neyeHHA KOHCTUTYLINHMX NpaB Ta cBOOOA NIOAMHM | FpOMagaHMHA.

MeBHY AMCrapMOHito Yy MpoLiec HayKOBOrO Mi3HaHHA MexaHi3My peani3auii npas i cBo6oa rpomMagAH BHOCATb
i TaKi NOHATTA AK «3abe3rneyeHHA Npa. i cBOO6OA», «3abe3neueHHA peanizauii npas i ceoboa» Ta «BUKOPUCTAHHA
npas i cBo6oA». 3a 3MICTOM BOHU € BAN3bKNMY 1O MOHATTA «peanizalin npa. i cBo6oa», ane MoXyTb HabyBaTH i
iHLLIOro 3HAYeHHSA B 3aNeXHOCTI Bifl NpeiMeTa HayKOBO-AOCNiAHOT poboTy. AK NpaBusio, B OPUANYHIN NiTepaTypi
NOHATTA «peani3auia npas i cBobog» NOB'A3YeTbCA 3 GAaKTMUHOK peani3ali€o npas i cobos ocobu Ta BU3Ha-
YaeTbCA AK BTiIEHa Y peanbHe XUTTA NpaBoMipHa noBefiHka ocobu. Hanpuknag, .M. Anmalui, gocnigxyoun
0Cob6NMBOCTI pearnisauii NpaB HaLioHaNbHVX MeHLWH B YKpaiHi, KOHCTATYE, WO peanisauis npaBa — Le Taka npa-
BOMipHa noBefiiHKa cy6’'eKTiB NPaBOBIAHOCUH, B AKili BTINOIOTLCA NPUNUCK YMHHUX HOPM NpaBa’. Cxoxi oymKu
BMCMOBNIOIOTD i iHWIi HayKoBLi. 30kpeMa, B.M. Cupux nig peanisauieto npaBa po3ymie BTiNeHHA B fiAx cy6’exkTiB
npasa NpuUnuciB gitoumx Hopm npasa‘, a A.b. BeHrepoB nig peanizali€lo npaBa po3ymie couianbHy NoBefaiHKY
cy6’eKTiB NpaBa, B AKil BTINOTHCA NPUNNCKA NPABOBUX HOPM.

MoHATTA «peani3auia NpaB i CBOOOA» MOXe MaTU B OPUANYHIN NiTepaTypi i 6inbll WKpPOKe TpaKTyBaHHA. Ha-
npuknag, M.H. MapueHko TepMiH «peanisauis npaBa» po3rnaaace B 06’'eKTBHOMY Ta Cy6'€EKTUBHOMY 3HAUYEHHI.
B 06’ekTIBHOMY 3HaueHHi peani3auif npasa — Lie 30iNCHEHHSI MEBHUMW 3ac06aMK Y BM3HAYEHi NOCNiAOBHOCTI,
B YCTAHOBJIEHI CTPOKM i Y BU3HAYEHOMY MicLii MpaBOMipHUX i, nepenbayeHNX HOpMamMu MpaBa, a B Cy6'ek-
TUBHOMY 3HaueHHi — ue $akThyHi gii ocobu, aki obymosneHi il BigHOWeEHHAM JO BMMOT MNpaBga, il MOTUBaMu Ta

' Koanbos .M. MicueBe camoBpAfyBaHHA AK iHCTUTYT CyYaCHOrO BITYM3HAHOIO KOHCTUTYLIIOHANi3My : AWC. ...KaHL. OPUA. HayK :
12.00.02 - KOHCTUTYLiNHE NPaBo; MyHiuMnanbHe NpaBo; MapiynonbCbKuii gepaBHum yHiBepcuTeT. Mapiynonb, 2012. 226 c.

2 JlutBuHeHko LJ1. [ianbHicTb opraHiB MicLLeBOro caMoBpsayBaHHA Mo 3abe3rneyeHHI0 KOHCTUTYLiHMX NpaB Ta CBO6OA NoAVHN
i rpOMagAHVHa @ ANC. ...KaHA. topugd. Hayk: 12.00.02 — KOHCTUTYLiNHe NpaBo; KMIBCbKMI HauioHanbHWUIA YHiBepcuTeT imeHi Tapaca
LlleBueHka. Knig, 2002. 234 c.

3 Anmauwi .M. Peanisauin npaB HaLioOHaNbHUX MEHLUMH B YKPATHi : AWC. ... KaHA. opua. Hayk : 12.00.02. — KOHCTUTYLi/iHE NPaBo;
IHcTUTYT Aepxasu i Nnpasa im. B.M.Kopeubkoro HAH YkpaiHu. Kuis, 2006. C. 12.

4 Cobipbix B.M. Teopus rocygapcTsa 1 npasa: yuyebHUK gna By30B. Mocksa : BbinvHa, 1998. C. 254.
> BeHrepos A.b. Teopusa rocygapcTsa 1 npaBa: yuebHUK Ans opugmueckmx By3o. Mocksa : lOpucnpyaeHuumsa, 2000. C. 428.
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BOJIEI0 HA MOMEHT BUMHEHHA BU3HAUYeHUX Aii°. TO6TO BUEHWIA aKLEHTYE yBary Ha NpaBoOBOMY 3abe3neyeHHi pe-
anisauii npaB Ta cBo6oa 0cobm (MpaBOTBOPYA AiANbHICTb BRAgHUX Cy6'eKTIB) i Ha GaKTUYHIN peanisauii npas i
cBob6og y piax ocobu. Cxoxki gymkm sucnosntooTb A.M. Konogin ta A.l0. OniinHuK, AKi 3a3HavyatoTb, Wo peanisauis
npas i cB060A — Lie NpoLec nepeBefieHHA coLianbHMX bnar, AKi nepefbdayeHi YNHHMM 3aKOHOAABCTBOM, B CTaH iX
MOXJTMBOTO i AiICHOrO BMKOPUCTaHHA 0CO6010 3 METO 3aJ0BOJIEHHS CBOIX Pi3HOMAHITHUX NoTpeb i iHTepecis’.
OTXe, NOHATTSA «peanisaLina npas i CBOGOA» HE OXOMIOE COBOI0 OXOPOHY Ta 3aXMCT NPABOBIAHOCUH, O BUHMKA-
I0Tb B MeXax peaizaLii Cy6’eKTMBHUX NpaB.

BogHouac 3aranbHi KOHCTUTYLiIIHO-MPABOBI MiAXOAM [0 BM3HAaUYeHHA npas i cB060 NoanHM Ta rpomaga-
HWHa, 1O PONi MiCLLEBOro CaMOBPAAYBaHHSA B 3arajibHiii cuctemi nyoniyHoi Bnagm Ta 4O NPAaBOBOrO MexaHi3my
peanizauii npas i ceobop € 6a30BMMY, B TOMY UNCAI, | ANA JOCNiAKEHb aAMiHICTPaTVBHO-MPaBOBOro MexaHiamy
peanizauii npas i cB060 rpoMagAHVHa B chepi MicLLeBOro camoBpsAayBaHHA.

Apyauli Hanpam docnidxeHb NOB'A3aHWUI i3 BUCBITNEHHAM aAMiHICTPATVBHO-NPaBOBMX acMeKTiB AK BHYTpILU-
HbOI, TaK i 30BHILUHbOI AiAIbHOCTI OPraHiB MiCLLleBOro caMoBpAgdyBaHHsA. [Tpryomy B geakmx npausax, Wo npucsaYe-
Hi opraHam MiCLIeBOro CaMoBpPAAYBaAHHSA AK Cy6’'eKTaM aaMiHICTpaTMBHOrO Npasa, abo B3arani He Po3rnsAAaloTbCA
NUTaHHA peanisauii Npas i cBobog rpoMagaH abo X JocnigKyloTbcA nuwe dparmeHTapHo 6e3 HanexHoro o6-
IPYHTYBaHHA Ta BUCHOBKIB. Hanpuknag, MN.[. MaTBieHKO BU3HaE opraHn MicLLeBOro caMoBpsiAyBaHHA Cy6'eKTamu
aAMIHICTPATMBHOIO NMPaBa, ane Po3rnAfac ix AK 06'€KTU Aep)KaBHOMO Ta FPOMALCbKOro KOHTPOoso®, Takni nigxig,
[O03BOJIAE KpaLle 3p0o3yMiTU CUCTeMy CYO'eKTIB KOHTPOSIO Ta iIX MOBHOBAXXEHHS MO BifHOLIEHHIO O OpraHiB Mic-
LileBOro CaMOBPAAYBaHHSA, ane He Aa€ MOXMBICTb PO3KPUTU POsib MiCLIEBOro CaMOBpPALYBaHHA Y 3abe3neyeHHi
npas i cBO60A Gi3nUHKIX Ta LPUANYHMUX OCib. Te came CTOCYETbCA | KOMNeKcHoro gocnigkeHHs O.l. begHoro, akui
30CepemKYETbCA Ha XapaKTePUCTUL Cry>K60BKX BIZHOCUH B OpraHam MicLLeBOro camoBpaayBaHHs’. TO6To aBTop
PO3KpMBAE MNPABOBUIA CTaTyC MyHILMNaNbHOIO CNYX60BLA, 0COBNMBOCTI peanisadii HUM CBOIX NpaB Ta 060B'A3KIB
Y BHYTPILUHbO-YNPaBNiHCbKMX BiAHOCMHAX i B3arani OMVHaE B HAyKOBO-AOCNiAHI poOOTi NMTaHHA agMiHiCTpaTuB-
HO-MPaBOBOro MexaHi3my pearizaLii npas i cBo6o rpomasaH y chepi MicLLleBOro caMoBpsayBaHHs.

BogHouac € npadi, B AKUX JOCTaTHbOK MipOoto ByNo BXe AOCTiAXeHO OKpeMi acneKkTy BMMBY AeLeHTpani-
3auii ny6nivyHoi BNagmn Ha po3LWrpPeHHs Nnpas MiCLLeBOro CaMmoBpPAAYBaHHSA, B TOMY UNCi, i y cdepi 3abe3neyeHHs
npas Ta cBOOOZ NoAMHU | rpomagaHnHa. Hanpuknag, A.B. XKypaBenb, po3rnagatoum ocobnmBocTi agmiHicTpa-
TUBHO-MPaBOBOro CTaTyCy OpraHiB MiCLLeBOro CaMOBPAAYBAHHA, BULINAE ceper YCboro 3arany QyHKLin mic-
LeBux pag GyHKLUIi, AKi 6e3nocepeaHbOo MoB'A3aHi 3 3a6e3neyeHHsAM Ta 3aXUCTOM MpaB i cBo6oA rpomMaaaHUHa
(HopmoOTBOpPYA, KOHTPOJIbHA, COLliaNnbHa, KYJIbTYPHa, EKOOTiYHa, NOMiTUYHA GYHKLIT Ta pyHKLiA 3abe3neyeHHsn
i OXOpPOHM NpaB, cBOOOL i 3aKOHHKX iHTepPeCiB NOAUHN | rpOMaaaHNHA)'%. XapaKTepucTrKa Lmx GyHKL i f03BO-
Nna BYEHOMY PO3KPUTK YaCTKOBO i NepenbayeHi HalioHanbHMM 3aKOHOAABCTBOM afiMiHiCTPATUBHO-NPaBOBI
MexaHi3Mu peanisauii npaBs i cBob6og rpomagsaH.

AamiHicTpaTuBHI Npoueaypu, AK Gopma 30BHiLHbO-OpPraHi3aliiHOT fiANbHOCTI OpraHiB MicLLeBOro camo-
BpAAYyBaHHs, aHani3ytoTbcA y npadi A.B. LLlep6u. Hanprknag, BueHa noginae agmiHicTpaTMBHI Npoueaypw opra-
HiB MiCLLIeBOro camoBpAAYBaHHA Ha IOPUCAUKLIMHI Ta HEIPUCAMKLUINHI, @ TaKOXK XapaKTepur3ye 0cobnmBoCTi ix
NpaBOBOro 3abe3neyeHHs Ta cneyundiky ix peanisauii opraHamm MicLLEeBOro camoBpsAayBaHHA'".

KomnnekcHe pocnigKeHHA afMiHiCTpaTUBHMX NOCAyr B cucTteMi QYHKLIA opraHiB MicCLLeBOro camoBpAay-
BaHHA 6yno 3gincHeHo [0.M. InbHMLbKO. BueHa 30cepeKyeTbCcA Ha XapaKTePUCTULLi MOBHOBa)KeHb OpraHiB

¢ MapueHko M.H. NMpobnembl Teopu rocynapcTsa v npaga : yuebHuk. Mockaa : MpocnekT, 2001. C. 682.

7 Konogin A.M., OniitHuk A.lO. MpaBa noguHu i rpomMagaHnHa B YKpaiHi : HaBYanbHMiA NocibHMK. Kuis : KOpiHKom IHTep, 2003.
C.218.

8 MartsieHko [.[. KoHTponb 3a HisnbHICTIO OpraHiB MiCLLleBOro camoBpsfyBaHHA fAK Cy0'eKTiB afMiHICTpaTMBHOro npasa
YKpaiHu : guc. ... KaHa. lopua. Hayk : 12.00.07 - agmiHicTpaTMBHe npaBo i npouec; dpiHaHCOBe MpaBo; iHPopMaLiiHe NpaBso;
3anopi3bKunii HalioHanbHNUIA yHiBepcuTeT. 3anopixeka, 2011. 221 c.

° bBegHui O.l. OpraHi3auiliHo-NpaBoOBi OCHOBU CNYXXOM B OpraHax MiCLLeBOro camoBpAfyBaHHA B YKpaiHi : AuC. ... KaHA. lopu.
Hayk : 12.00.07 - Teopia ynpaBniHHA; agMiHiCTpaTMBHe NpaBo i npouec; ¢iHaHcoBe npaBo; Oaecbka HauioHanbHa lopUANYHA
akagemis. Opeca, 2003. 175 c.

19 Mypasenb A.B. AgMiHiCTpaTMBHO-NPaBOBUIA CTAaTyC OpraHiB MICLLEBOro CaMOBPAAYBaHHA : AUC. ... KaHA. IOpWA. HayK :
12.00.07 - agmiHicTpaTMBHE NMpaBo i npouec; GpiHaHCOBe NpaBo; iHpopmaLiiHe NpaBo. IHCTUTYT 3akoHOLaBCTBa BepxoBHoi Paan
YkpaiHun. Kuis, 2007. C. 106.

" llepb6ba A.B. AgmiHicTpaTiBHI npoueaypu B opraHax MiCLLeBOro camoBpsAyBaHHA B YKpaiHi : AWC. ... KaHA. opui. Hayk:
12.00.07 - agmiHicTpaTBHe NpaBo i npouec; ¢diHaHCOBe NpaBo; iHPpopMaLiiHe NpaBo. XapKiBCbKMI HaUiOHANbHWI YHiBepcUTeT

BHYTPILWHiX cnpas. Xapkis, 2011. C. 113-135.
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MicLIeBOro caMoBpAfyBaHHs, AKi 6e3nocepeHbO NoB’'A3aHi 3 3abe3neueHHAM peanisadii npas i ceobog diznu-
HUX Ta PUANYHNX 0Cib. 30Kpema, FO.M. InbHMUbKa nigkpecnioe: «doTprMMaHHA NpaB Ta iIHTEPECiB OKpPeMIX OcCio
CTaBNATLCA B LEHTP yBarv opraHiB MiCLLeBOro camoBpAfyBaHHA i MaloTb pearnizoByBaTUCb He BCynepey BONi
[leprkaBu, a 3aBAAKM i1 i 3a iT gonomoroto»'? [7, c. 3].

OTXe, ApyrMin HanpAM OOCNIgKeHb XapaKTEPU3YETbCA TWUM, WO HAYKOBLi PO3KPMBalOTb OCOOANBOCTI
aAMiHICTPaTMBHO-NPaBOBOro MexaHi3My peanisauii npas rpoMaasaH B chepi MmicLLeBoro camoBpsAayBaHHA yepes
aHani3 GpyHKLUiN MicLLeBOro camoBpsAyBaHHA, JOCNIIKEHHS aAMiHICTPaTUBHUX NpoLeayp Ta BU3HAUYEHHA agMi-
HICTPATUBHKX MOCAYT, WO peasi3yloTbCA OpraHaMy MiCLLeBOro CamoBpPAAYBaHHA. Takni Miaxif He Ja€ MOBHOIo
YABJIEHHS NPO CaM agMiHICTPaTUBHO-NPaBOBUIA MeXaHi3M peanisauii npas i ceobop rpomaasH B cdepi micue-
BOro CaMOBpPSAAYBaHHA, afie JO3BOJAE BU3HAYMTNCD 3 POJUIIO0 OPraHiB MiCLLeBOrO CaMOYyNpaB/liHHA B NpoLeci
peanisauii npas i ceob6oa rpoMagsAH.

Tpemili Hanpsam 0oc/1i0xeHb NOB'A3aHNI 3 aHaN30M aAMiHICTPaTMBHO-MPABOBOIo MeXaHi3my siK ABULLA Npa-
BOBOI AicHOCTI. HayKa agMiHiCTpaTMBHOIO Npaga i NpoLecy nepeBaHTa)keHa NOHATTAMM, AKi, 3 O4HOro BOKY, €
3arasibHOBIZOMUMM Ta PO3MOBCIOAMKEHVMM B HAYKOBMX [XKepenax, a 3 iHLWOro — no36aseHi YiTKoro 3micTy, LWo
BMMarae Bif JOCNigHMKA JOAATKOBUX MOACHEHb, AKi KOPeTbCA 3 NpeaMeTOM MOro AoCNigXeHHa (Hanpu-
Knag, agMiHiCTpaTUBHO-NPaBOBI rapaHTil, agMiHiCTpaTMBHO-NPABOBi 3ac06, aAMiHICTPaTMBHO-NPABOBUIA BIINB
i iH.). MofibHNUM NOHATTAM B AOKTPWUHI aAMiHICTPaTMBHOIO NpaBa € i NOHATTA «aAMiHICTPaTUBHO-MPABOBUIA MeXa-
Hi3m». Jlnlle npeaMeT HayKOBO-AOCiAHOI pOo60TU AO3BOJISAE, NO-MNepLue, KOHKPETM3YBaATW 3MICT faHOT KaTeropi,
no-Apyre, BU3HaYMTK ii MiCLle B CUCTEMI iHLLIMX NPaBOBMX KaTeropin Ta, No-TPeTe, PO3KPUTK ii 3HAYEHHA Y NpaK-
TUYHIN cdepi — NPaBOTBOPYI UM NPABO3aCTOCOBHIN.

B ymoBax nobynoBu feMOKPaTUYHOI, CcoLiafibHOI Ta NPaBOBOI Aep»KaBu 06'EKTUBHE MPaBO BUCTYMAE NPO-
BiAHUM 3aCO60M BMANBY Ha PO3BUTOK CYCMifIbHUX BiLHOCKH. He € BUKNOUEHHAM B LbOMY CEHCi i agMiHicTpa-
TUBHe npaBo. BOHO, AK i BCi iHWIi ranysi npasa, 3AiNCHIOE OpraHi3auiiHO-yNopALKOBaHUI BMAWB Ha CYCMiNbHI
BiAHOCMHW, 3a6e3neuye HanexHy NoBefiHKy Ccy6’ekTiB NpaBa B YNpPaBRiHCbKi, Ny6niyHO-cepBICHi Ta NpaBo-
OXOPOHHIN chepax. Pasom 3 TUM, yNopALKYBaHHA MOBeAiIHKM Nofel 3aBKAWN BifbyBa€TbCA 3a NEBHUM anro-
PUTMOM — afMiHICTPAaTUBHO-NPABOBUM MEXaHi3MOM, AKMI XapaKTePU3YETbCA [BOMA BaXKMMBUMM O3HAKaMMU:
1) HaABHICTb CYKYMHOCTI eneMeHTIB, Lo CKIaAaloTb 3MICT aAMiHICTPaTMBHO-MPaBOBOro MexaHi3mMy; 2) MOCnifoB-
HiCTb (NOEeTaNHICTb) BXUTTA eNeMeHTIB Nig Yac peanisauii aaMiHicTpaTMBHO-NPaBOBOro MexaHiamy. Hanpurknag,
A.M. [leHncoBa, pO3KpUBaloUM efleMeHTHUI CKNag MeXaHi3My NpaBoOBOro BM/IMBY, CTOCOBHO LbOrO 3a3HauJaE:
«YnopagKyBaHHA MOBefiHKN Ntoden 34iNCHI0ETbCA 3a JOMOMOrOK NEBHOrO, YiTKO BCTAHOBIEHOMO afiroOPUTMY,
O XapaKTepn3ye MexaHi3M NPaBOBOro BMUBY AK CTafiliHy cucteMy. TakMin NPaBOBUIN anroputm Moxke OyTu
Ai€BUM, AKLLO B HbOMY 3aflisiHi NPaBOBi €/1eMEHTU 3a JOMOMOTO0 AKX BiH peanisyeTbcsx» '3, To6To 6yab-aKuni ag-
MiHICTPaTUBHO-NPaBOBUIA MeXaHi3M (3abe3neyeHHs NpaB rpoMajsaH, OXOPOHU NPABOBIAHOCKH, 3aXUCTY MaiHa,
peanizauii npas i cobog, TOLO0) € NOCNIAOBHNM NePETBOPEHHSM NPABOBUX NPUMNIKCIB B peanbHe XUTTA. Camy X
NOCNiIAOBHICTb MOXKNVBO BUABUTY | OXapaKTepusyBaTy fivLle Npu BU3HAYEHHI eneMeHTiB aAMiHiCTpaTUBHO-MNpa-
BOBOrO MeXaHi3my.

Y 3B'A3KY 3 TMM, LLIO aAMiHICTPaTUBHO-NPABOBUI MeXaHi3M peanisaLii npas i cBo6oA rpomaasH B chepi Mic-
LleBOro CamoBpAdYBaHHA € OQHUM i3 UNCENIbHMX BUAIB aAMiHICTPaTMBHO-NPaBOBMX MEXaHI3MIB, MOMY TeX Mpu-
TaMaHHi TaKi 03HaKW AK eNeMeHTHUI CKNag Ta NoeTanHiCTb peanisadil.

Y HayKoBil niTepaTypi npeacTaBneHi pi3Hi AyMKM WOAO0 efleMeHTHOro CKnagy agMiHiCTpaTBHO-NPaBOBOro
MexaHi3My B3arasi Ta afMiHiCTpaTUBHO-NPaBOBOro MexaHi3My peanisauii npas i ceoboa rpomagsH B coepi mic-
LileBOro caMoBpAayBaHHs, 30KpemMa. Hanpuknag, K.I. BonvHKa BM3Hava€ B MexaHi3mi 3a6e3neyeHHs npas nogu-
HU | FPOMaZAHMHA HACTYMHI enemeHT: 1) HOPMaTMBHO-MPABOBI NepeayMOBY; 2) PUANYHI 3acobu (rapaHTii);
3) 3arafnbHO-couianibHi yMoBUK'™. flk 6auMO, aBTOP He Ha3MBAE cepeq eNeMeHTIB aAMiHiCTPaTVBHO-MPABOBOIo
MexaHi3My HoOpMy NpaBa Ta NPaB0O3aCTOCOBHY AiANbHICTb Cy6'eKTIB BNafHUX MOBHOBaXKEHb (fep»KaBHVX OpraHis
Ta OpraHiB MiCLLIeBOro caMOBpPAAYBaHHS).

2 InbHuUbKa KO.M. AgmiHicTpaTVBHI nocnyrn B cucTemi GYHKUIN opraHiB MiCLLEBOrO CaMOBPAAYBAHHA : AWC. ... KaHg. opua.
Hayk:12.00.07 — agmiHicTpaTBHe NpaBo i npoLec; piHaHcoBe NpaBo; iHbopmaLiiHe NpaBo. MixperioHanbHa Akagemisa ynpasniHHA
nepcoHanom. Kuis, 2011. C. 3.

13 NeHncoBa A.M. MexaHi3m i 3acobu NpaBOBOro BMIMBY (TEOPETUMKO-NMPABOBE OOCNIIXKEHHS) @ AWC. ... KaHI. OpVA. HayK :
12.00.01 - TeopiA Ta icTopia AepaBu i NpaBa; iCTopiA NOAITUYHUX | NPaBOBMX YYeHb. HauioHanbHa akagemMia BHYTPILLHIX Cripas.
Kwuis, 2013. C. 140-141.

' BonuHka K.I. MexaHi3m 3abe3neyeHHs npaB i cBO6OA 0COOW: MUTAHHA TEOPii i MPaKTWKM : AWUC. ... KaHO. OpUg. Hayk :
12.00.01 - Teopisa Ta icTopia gepasu i NpaBa; icTopia NONITUYHUX | NPaBOBKX y4eHb. Kunis, 2000. C. 27.
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10.0. lWmaTtoBa BBaxag, L0 B MexaHi3Mi aiMiHICTPaTMBHO-NPABOBOro 3abe3neyeHHs Npas NoaNHU B YMO-
Bax HaA3BMYaNHUX CUTYaUill HEOOXigHO BUAINATA ABI rpynu enemMeHTiB — BiAHOCHO-CTATUYHI Ta BiZHOCHO-AN-
HaMiyHi. Ha gyMKy BUYeHOi, HOpMa NpaBa, Aep>kaBHi OpraHyN Ta opraHy MiCLLeBOro caMoBpAAYyBaHHA € BiAHOC-
HO-CTaTUYHUMWN efleMeHTaMK, a PeanisaLis, OXOpoHa Ta 3aXUCT — BilHOCHO-AMHAMIYHUMIN enlemeHTamKn . AKLo
nofibHWM Nigxig BUKOPUCTaTU NPU XapaKTepucTmLi aiMiHiCTPaTMBHO-NPABOBOrO MexaHi3my peanisauii npas i
cB0O6O[ rpoMagsaH B chepi MicLLEBOro caMoBpAAYBaHHS, TO BUSBUTBCS, WO A0 BiZHOCHO-CTaTUYHUX €fIEMEHTIB
MeXaHi3My cnifi BKIIOUUTN HOPMY MpaBa Ta OpraHu MicLLleBOro camoBpAyBaHHA, @ 4O BiAHOCHO-ANHAMIYHUX —
OOTPVIMaHHA, BUKOHAHHSA, BUKOPUCTaHHA Ta 3aCTOCYBaHHA HOpMU rnpaBa. [ToACHIOETbCA Hall BUCHOBOK HacTyn-
HUMW OB6CTaBMHAMU:

- no-nepue, 3abe3neyeHHA Npas NOAUHN B YMOBAX HaA3BMYANHUX CUTYaUil 3QiACHIOETbCA CbOrOAHI AK
opraHamu fepaBHOI Bfagw, Tak i opraHamm MiCLLeBOro camoBpAfdyBaHHA, TOAI AK peani3auia npas
i cBobop rpomagsaH B cdepi MicLLEBOro camoBpAQYyBaHHA MOXJMBA BUKIIOYHO 3a Y4acTiO OpraHis
MiCLLeBOro caMoBpAAyBaHHS;

- no-gpyre, 3abesneyeHHA NpaB JIIOAUHN B YMOBAX HaA3BMYaNHUX CMTYaLil MOXe 3[iiICHIOBATUCh Y TPbOX
dopmax — peanisauin, OXOpOHa Ta 3aXUCT, TOAi AK KOXHa i3 BKazaHUX Gopm MOXKe MaTu CBOI CaMOCTIliHi
bopmu peanisauii. Hanpuknag, ®.0. lpurop’es 1a O.[. Yepkacos BnginAwTb yotvpu dopmu peanisauii
npaBa — 4OTPVMAHHS, BUKOHaHHS, BUKOPUCTAHHSA Ta 3aCTOCYBaHHA HOPMU npaBsa’s.

A.M. [leHncoBa Tex BUAINAE ABi rpyny eleMeHTiB y MeXaHi3Mi MpaBoBOro BNMBY — 06’€KTUBHI Ta Cyb'ek-
T1BHI. O6'eKTVBHI enemeHTM 3ab6e3neuyloTb Ai€BICTb MPaABOBOro pPeryioBaHHA Ta BKIOYAOTb JO CBOrO CKNagy
HOPMM MpaBa, HOPMaTNBHO-MPABOBI akTW, MPaBOBi CTUMYNW, MPaBOBI OOMEXEeHHA, NPaBoBi NPMHLUMMK, popmu
peanizauii npasa. Cy6’eKTVBHI X eneMeHTV MexaHi3My MpaBoOBOro BMAUBY 3abe3neyyoTb B OCHOBHOMY pe3yJib-
TaTUBHICTb 00'EKTUBHIKX €IeMeHTIB Ta BK/OYaloTb A0 CBOrO CKMlagy MpaBOBY CBIAOMICTb, MPaBOBY KYNbTypy,
NnpaBoBY ifeonorito, NpaBoBe BUXOBaHHA'’. CxOXWIA NigXia Tex MOXXHA BUKOPUCTATU Mif Yac XapaKTepuCTUKM
aAMiHICTPaTMBHO-NPaBOBOrO MexaHi3My peanisauii npas i ceobop rpomagaH B chepi MicLeBoro camoBpaay-
BaHHSA, afke BeNIMKY ponb Y peanisauii npas i ceobof rpoMasH BifirpatoTb, no-rneplue, piseHb NpaBoCBifoMO-
CTi rpOMafsH, WO 3BepTaloTbCA A0 OPraHiB MiCLLIeBOro caMoBpAAYyBaHHSA, NO-Apyre, piBeHb NPaBOBOI KybTypHu
nyonivyHMX Cy>K60BLiB, LLIO NPaLooTh B OpraHax MicLLeBOro camoBpaayBaHHA. [POMafAHVH i3 HU3bKNM PiBHEM
NpPaBoOBOI KyNbTYpW, HaMiIMOBIPHiILLe, BIAMOBUTLCA Bif, peani3auil CBOro rnpasa Ha 3BEPHEHHA B OpraHu micue-
BOr0 CaMOBPAAYBaHHA Y BiAMNOBIAHOCTI O BUMOT 3aKoHY YKpaiHu «[1po 3BepHeHHA rpoMagaH»'8, a nyoniuHuim
cnyx60BeLb 3 HU3bKMM PiBHEM NPaBOBOI KyNbTypU He 3MOXe AKICHO Ta epeKTUBHO HafaTy ocobi nepepbayeHi
3aKOHOZABCTBOM afAMiHICTpaTMBHI nocnyru. Tomy fieBicTb Ta ebeKTUBHICTb aAMiHICTPaTMBHO-MPABOBOro Mexa-
Hi3My peani3aLii npas i cBo60f rpomaasH B chepi MicLLleBOro caMoBpAAYBaHHA 3a/1eXaTb Bif HaABHOCTI B LLbOMY
MeXxaHi3Mi AK 00’€EKTUBHMX, TaK i CY6'EKTUBHUX eNeMeHTIB.

LocnigkeHHA agMiHICTpaTUBHO-NPABOBOro MexaHi3my peanisalii npaB i cBO60 rpoMagsaHHa B cdepi Mic-
LileBOro CaMoBpPsAAYBaHHA He 0OMEXYETbCA TifIbKN YTOYHEHHAM NOro 3MiCTY Ta 1eMEHTIB, WO BXOAATb 0 NOro
CTPYKTYypW. Baxxnnemm ana po3ymiHHA agMiHICTpaTMBHO-NPaBOBOro MexaHi3my, K ABMULLA NPaBOBOI AiNCHOCTI,
€ TAaKOX BM3HAUYEHHA MNOro LinboBoro Ta ¢yHKLiOHasIbHOro NpusHayeHHs. To6To aAMiHICTPaTUBHO-NPABOBUI
MexaHi3M peanisauii npas i cBobof rpomagsaH B chepi MicLLeBOro camoBpAgyBaHHA MaE€ YiTKi Lini Ta 3a6e3neuye
neBHi HANPAMKM aAMiHICTPaTUBHO-NPABOBOroO perynBaHHA Ta NpaBopeanisadil. Llinnto agmiHicTpaTtuBHoO-npa-
BOBOrO MeXaHi3my B JaHOMY BMMaAKy BUCTYMNA€E pe3ynbTrat, AKOro cfig JOCArTW Mif vyac hnoro peanisadii, — CTBO-
peHHA YMOB AnA 6e3nepelukoHol i akTUUHOI peanizauii ¢iznuyHmMm ocobamu npas i ceobop B cdepi MicLeBoro
caMoBpsAfyBaHHA, a GYHKLIAMM aMiHiCTPATUBHO-MPaBOBOIro MEXaHi3My BUCTYMAlOTb OCHOBHI HaNpAMKK Oro
BM/IMBY Ha BiANOBIAHY rpyny CycnifibHMX BiAHOCKMH. BogHouac y HayKoBil nitepatypi BiACYTHA €AMHa no3uuin
wopno PpyHKUIN aaMiHiCTPaTUBHO-NPaBOBOro MexaHi3my. MNoACHIOETbCA Lie TUM, WO, No-nepLe, NOHATTA «PyHK-
Liifi» He Ma€ YiTKOro 3MiCTOBHOIO HarMoOBHEHHA, @ TOMY B HayKOBI NliTepaTypi BUKOPUCTOBYETbCA Y Pi3HUX 3Ha-
YeHHSAX, HanpuKnag, AnA BU3HAYEHHA POJli AKOroCb eNeMeHTy B 3arajibHill cucteMi NogibHMX enemeHTiB, ona

> llmatoBa t0.0. MexaHi3m aAMiHICTPaTMBHO-NPABOBOro 3abe3neyeHHa MpaB OAVHU B YMOBAX HaA3BUMYANHUX CUTYaUild :
AVUC. ... KaHA. 1opyA. Hayk : 12.00.07 — agMiHicTpaTMBHe NpaBo i npouec; ¢iHaHCOBe NpaBo; iHGopMaLiiHe nNpaso. [epkaBHUI
BULLMI HaBYaNbHUI 3aKnag «KMiBCbKMI HaLiOHaNbHMI €eKOHOMIYHWI YHiBepcuTeT imeHi Bagrnma letbmaHar. Kuis, 2012. C. 65-67.
¢ Teopus rocygapcTtea v npa.a : Kypc nekuuii / M.M. bantux, B.B. Bopucos, ®.A. Mpuropbes, .M. 3aiiues n ap.; nog peg.
H./. Maty3oBa, A.B. Manbko. 2-e n3a., nepepab. n gon. Mockaa : KOpuctb, 2001. C. 454,

7" NeHncoBa A.M. MexaHi3m i 3acoby nNpaBOBOro BMMBY (TEOPETUMKO-NPABOBE HOCHIOXKEHHS) @ OWC. ... KaHA. IOPVA. HayK :
12.00.01 — Teopina Ta icTopia gepxaBu i NpaBa; iCTOPiA NONITUYHUX | NPAaBOBUX y4eHb. HalioHanbHa akagemia BHYTPILLHIX CNpas.
Kwuig, 2013. C. 165.

' [Mpo 3BepHeEHHSA FPOMagAH : 3aKoH YKpaiHu Bif 2 »0BTHA 1996 p. BinomocTi BepxoBHOT Pagu Ykpaitu. 1996. Ne 47. Ct. 256.
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po3KkpuUTTA cneumndiky AianbHOCTI cy6’'eKTa NPaBOBIGHOCKH, ANA BM3HAYEHHA OCHOBHUX OPIEHTUPIB BMIVBY
un AiANbHOCTI AepaBHO-NPaBoOBOro ABKMLA, Towo. No-gpyre, agMiHICTPaTUBHO-NPABOBUIA MeXaHi3m pearni3a-
uii npas i cBo6og rpomagaH B chepi MicLLleBOro caMoBpaAfyBaHHA Lie He po3rnAfaBcA B HayKoOBil NiTepatypi
AK LinicHe gep»kaBHO-NpaBOBe ABNLLE, @ TOMY M03a YBarol AOCAIAHWUKIB 3aNUWNANCD He TifIbKU Noro GyHKLii,
a  CTPYKTYpa, 03HaKK, 0CO6NMBOCTI peanisaLii Ta eGeKTUBHICTD.

Hanpuknag, A.M. leHncoBa, DoCnigytoum Ha 3arajibHOTEOPETUYHOMY PiBHI MeXaHi3M NPaBoOBOro BJIUBY,
CTBEPIKYE, WO TaKUIM BMIMB MAE HACTYMHI HaNpPAMKKX: @) HOPMATUBHWIA BMANB NpaBa Ha CYCMiNbHY AiNCHICTb;
6) UiHHiCHO-MoTUMBALiNHMIA BNNMB; 6) iHdopMaLiiHo-NcuxonoriyHmin Bname'®. Ha gyMKy BUEHOI, KOXeH i3 Ha-
NpsAMKiB Ail NpaBa Ma€ BNAaCHU 3MIiCT Ta 3HaUYEHH#, @ TaKOX Ma€ 0co6nmBocTi. CNpobyemo uepes npr3my 3anpo-
NoHoBaHMX GYHKLi NPaBOBOro BIJIMBY OXapaKTepu3yBaTu GYHKLUIN, AKI npuTaMaHHi agMiHiCTpaTUBHO-NpaBo-
BOMY MexaHi3My peanisaLii npas i ceobog rpomaasH B chepi MicLLleBOro camoBpAayBaHHs.

Hopmu npaBa, AKi BCTaHOBNIOOTbL NpaBa i cBoboan rpomagaH y chepi MicLLleBOro camoBpAayBaHHSA, a TaKoX
3aKpinoTb YMOBU, popMU Ta NpoLeaypy peanisauii uix npas i cBOOOA, € OfHWM i3 eleMeHTIB CTPYKTYpU ag-
MiHICTPaTUBHO-NPaBOBOro MexaHi3My peanisaLii npas i cBO60A rpoMagaH y cdepi MicLLeBOro camoBpsAayBaHHA.
Lle nae 3mory Buginut HopMaTnBHY GYHKLIO MexaHi3my peanisauii npas i ceobog rpomaasaH B chepi micuesoro
camoBpAagyBaHHA. Lia dyHKUiA nepefbavae CTBOPEHHA TaKoro afMiHiCTPaTUBHO-MPAaBOBOro PEXUMY, MPU AKO-
My npaBsa i ceoboam rpomagAaH Mornu 6 makcmanbHO ebeKTMBHO peasni3oByBaTHCh. Lie 03Hauag, LWo He JoCnTb Y
YMHHOMY 3aKOHOLABCTBI Nepen6aunTn Nepenik Npas i CBO60A rPOMaAH, AKi BOHN MOXYTb peanizyBaTtu B cdepi
MicLieBOro camoBpAayBaHHA. HeoOXigHO TakoX 3aKpinuTu i NOpALOoK peanisauii Takux npae i ceoboa. AckpaBrum
NpuKnagomM HefoNikKiB HOPMaTMBHOIO PerynoBaHHA MexaHi3My peanisadii npas i ceobof NoANHM Ta rpoMaas-
HUHA € 3aKOHOAABCTBO YKpPaiHU Apyrol NonoBmHM 90-X POKiB MUHYNOrO CTONITTA. KOHCTUTYUIA YKpaiHu Aekna-
pyBana 6araTo BaXxnuBUx Npas JIIOAUHN Ta FTPOMaAAHUHa, afie B HaLioHanbHOMY 3aKOHOAABCTBI, B TOMY YMCHi i B
agmiHicTpaTBHOMY, Oynn BigCyTHI MexaHi3mm peanisauii nporonolweHrx npas (Hanpuknag, NpaBo Ha BiNlbHUN
[OCTYN Ao ny6niyHoi iHpopmaLii, NpaBO Ha OCKAPXKEeHHA B CYLOBOMY MOPAAKY pilleHb, Aill Ta 6e34ianbHOCTI
OpraHiB MiCcLLeBOro caMoBpAZYyBaHHA TOLLO).

BogHouac, Ha Hally IyMKy, HOpMaTVBHE perynioBaHHA Npas i cBOOOA rpoMafsH, a TakoX Nopaaky ix pe-
anisauii, € HegocTaTHIM ana GpakTUYHOI peanizauii BignoBigHNX NpaB i cB0604. TOMy He MOXXEMO NOroANTUCH 3
ayMmkamu A.M. [1eHNCOBOI, AKa BBaXaE, O HOPMATUBHA GYHKLiA MPaBOBOro BMJIVBY MOJIATAE He TiNbKWU B 3aKpi-
nJeHHi B HauioHanbHOMY 3aKOHOAABCTBI BiAMOBIAHNX HOPM MPaBa, a 'y BUKOPUCTaHHI LIX HOPM nepeciuHmMm
rpomagaHamu Ta y ix 3aCTOCyBaHHi KOMNETEeHTHUMIM opraHamu (y HaloMy BMNagKy opraHamuy MicLLleBOro camo-
BpALYyBaHHA)?. BBarkaeMo, Lo NaeTbcA Npo oKkpemy dyHKLio, a came, NPO MOTMBaLiIHO-3aCTOCOBHY GYHKLit0
aAMiHICTPaTUBHO-NPaBOBOro MeXaHi3My peanisaLii npas i cBo6oa rpoMagaH B cdepi MicLLeBOro caMoBpAAYyBaH-
HA. OcobnuBicTb i€l yHKLIT NpoABNAETLCA B TaKOMY:

— no-neplue, iCHyIOUYUN aaMiHICTPaTMBHO-NPABOBUI MexaHi3M MOBUHeEH ¢opmyBaTV y rpoMaasaHUHA
OYMKM, YCTAaHOBKWU Ta TBEPLKEHHA MPO HeoOXigHICTb peanisalii cBOro Cy6’'€KTMBHOrO MpaBa, sike
nepefnbayeHe HauiOHaNbHUM 3aKOHOAABCTBOM. TOOTO MOTUBALiNHO-3acTOCOBHA YHKLiA Jonomarae
cbopmyBaTh y iHAMBIAA NpaBOBY MOTMBALIO (MOTPeby) AOTPUMYBATUCH, BUKOHYBATU, BUKOPUCTOBYBATH
Yy 3aCTOCOBYBATV HOPMMU NpPaBa, AKi NepenbavaioTb NOPAJOK peanisadii npas i cBO60A rpoMagsHUHa B
chepi micueBoro camoBpaAgyBaHHA. B LiboMy ceHCi NOBHICTIO norogxkyemoca 3 gymkoto A.M. [leHncoBoi,
AKa 3a3Hayae: «... AKWO CyO'eKT He YCBIAOMIOE LiHHOCTI Cy6'€EKTMBHOrO Mpaga, BiH He CNpUAMAE i
LiiHHiCTb 06’EKTUBHOrO MpaBa, OCHOBHKM 3MiCTOM IKOTO € CY6'EKTUBHI MpaBa Ta 060B'A3KM»?';

— no-gpyre, MOTMBALiNHO-3aCTOCOBHA YHKLiA MoB’A3aHa 3 peanbHMM BUKOPUCTaHHAM rpomaasaHamu
CBOIX MpaB i cBOOOA, a TAaKOX 3 MPaBO3aCTOCOBHO AiANbHICTIO OpraHiB MiCLLEBOrO CaMOBpPAAYBaHHSA
wono 3abesneyeHHA peanisauii umx npa. i cB060A. AK yxe 3a3Hauanocs, B LLbOMy BUMALKY MOXINBUM
€ BMKOPWCTaHHA HaCcTynHMX popm peanizauii HOpM NpaBa — JOTPMMAHHSA, BUKOHAHHSA, BUKOPUCTAHHA Ta
3acTocyBaHHA. [loTpUMaHHA HOPM MpaBa Ma€ Micue B TUX BUMNAZKax, Konu cyb’'ekTy agMiHICTpaTUBHMX

1 NeHncoBa A.M. MexaHi3m i 3acoby nNpaBOBOro BMMBY (TEOPETUKO-NPaBOBe HOCNIOXKEHHS) @ OWC. ... KaHO. IOPVA. HayK :
12.00.01 — Teopia Ta icTopia Agepxasu i NpaBsa; icTOpiA NONITUYHUX | NPAaBOBUX y4eHb. HalioHanbHa akagemia BHYTPILLHIX Crpas.
Kwuig, 2013. C. 166.

2 NleHncoBa A.M. MexaHi3m i 3acoby MpaBOBOro BMAUBY (TEOPETMKO-NMPaBOBE AOCHIAMKEHHA) : AWC. ...KaHA. IOPUA. HayK :
12.00.01 - Teopia Ta icTopiA AepxaBu i NpaBa; iCTOpiA NONITUYHUX | NPaBOBUX yyeHb. HalioHanbHa akaemia BHYTPILLHIX Cnpas.
Kwuis, 2013. C. 176-177.

21 NeHncoBa A.M. MexaHi3m i 3acoby MpaBOBOro BM/IMBY (TEOPETMKO-MPaBOBE AOCMILKEHHA) @ OUC. ... KaHA. OPUA. Hayk :
12.00.01 - TeopiA Ta icTopia AepXaBu i NpaBa; iCTopiA NOAITUYHUX | NPaBOBMX YYeHb. HalioHanbHa akagemMia BHYTPILLHIX Cripas.
Kwuis, 2013. C. 173-174.
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NpaBOBIAHOCKH CNif yTPUMATWUCb Bif [N, WO 3abopoHeHi 3aKoHOAABCTBOM. Y BifHOCUHAX LWWOAO
peanizauii npae i cBo6og rpoMagaH y cdepi mMicLeBOro caMoBpAdyBaHHS «AOTPUMAHHA» € GpopMOto
peanisauii HOpMK NpaBga, AKa BUKOPUCTOBYETbCA B OCHOBHOMY OpraHaMy MiCLLeBOro CaMoBpPAAYBaHHS.
Hanpuknag, 4. 2 cT. 2 3akoHy YkpaiHu «[po micueBe camoBpAfyBaHHA» nepepbayae, Wo «Oyab-skKi
obMexeHHsA npaBa rpoMafaH YKpaiH/ Ha yyacTb y MiCLLleBOMY CaMOBPAAYBaHHI 3aneXHo Bif iX pacy,
KONbopy WKipKX, NOAITUYHUX, PEnirinHMX Ta iHWWX MepeKOoHaHb, CTaTi, eTHIYHOro Ta couianbHOro
NMOXOAXEHHSA, MallHOBOIO CTaHy, TEPMiHY MPOXMBAHHA Ha BIAMOBIAHIN TepUTOPIi, 338 MOBHUMM YN iHLIVMK
O3HaKaMW 3ab60pOHATbCA»*, BMKOHaHHSA HOPM MpaBa BigbyBa€eTbCA, KOMN CYO'€KTU MPaBOBIAHOCKH
BMKOHYIOTb MOKNaAeHi Ha HMX 060B'A3KN. OpraHn mMicLeBOro camoBpAayBaHHA MNif Yac 3abesneyeHHs
peanizauii npaB Ta cBo60A rpoMagAH BMKOHYIOTb NMOBHOBAXEHHS, sIKi OfHOYACHO BifirpatoTb posb iX
npas Ta 060B'A3KiB. Hanpuknag, BMKOHaBYi opraHu MicbKMX paj Brnpasi Ta 3060B’A3aHi 3abe3neunTn
peani3auito BUMOT 3aKOHOZABCTBA LWOAO POo3rnady 3BepHeHb rpoMagaAH (cT. 38 3akoHy YkpaiHu «[1po
MicLeBe camoBpAdyBaHHA B YKpaiHi»)®. BukopuctaHHA HOpM NpaBa BigbyBa€eTbcA ToAi, konu cyb’ekTu
aAMIHICTPATMBHUX MPABOBIAHOCUH HA BMIACHMI PO3CYA Ta 3a BAACHUM Oa)kaHHAM BUKOPUCTOBYIOTb
Ccy6’ekTBHI npaBa, nepeabayveHi YMHHUM 3aKOHOZABCTBOM. Y LIbOMY BWMAAKy FPOMAAAHWUH, AKWNA
3BEPHYBCA B OpraH MiCLLleBOro CaMoBpAAYBaHHA 3 NPOMNO3uLi€lo, peasisyBaB CBOE Cy6'eKTUBHE MPaBo,
nepenb6aueHe cT.40KoHcTuTyLiiYKkpaiHmTa 3akoHomMYKpaiHn «[1po 3BepHeHHA rpomaaH»?*.3acTocyBaHHA
HOPM MpaBa 34iNCHIETLCA AK NPaBUIO Cy0'eKTaMu 3 BMAAHUMM MOBHOBaXKeHHAMM. Hanpurknag, CinbCbKi,
CeNINLWHI Ta MICbKi pafy BMNOBHOBaKeHi BUPIiLLyBaTN MUTAHHA WOAO HaflaHHA AO3BONIB Ha cneuianbHe
BUKOPUCTAHHA NPUPOAHUX PecypcCiB MiCLLeBOro 3HaUYEHHs, a TakoXK MPO CKacyBaHHA TaKMX [O3BONIB
(cT. 26 3aKkoHy YKkpaiHu «[1po micLeBe camoBpAAyBaHHA B YKpaiHi»)®.

A.M. [leHncoBa BBakae€, Wo iHPOPMaLiNHO-NCUXONOrIYHMI HanpPAM NPaBOBOro BMAMBY HabyBa€ CBOro
NpoABY B «LifiecnpsAMOBaHOMY CTBOPEHHI Ta MOLIMPEHHI chnewianbHol iHbopmauii, Wwo 3ailicHIoe 6e3nocepes-
Hill BNAMB (NO3MTUBHWIA abo HeraTMBHWIA) Ha GOPMyBaHHA Ta 3QINCHEHHA NOBefiHKM 0COOM Yy PiI3HOMaHITHNX
chepax cycninbHOro XuUTTaA»%, [lo TOro » yuyeHa nigkpecnioe, Wo iHGopMaLiiHO-NCMXONOrIYHUI BB Malixe
HeMOKNMBO No6aunTK Um Oyab-AKUM iHLIMM YMHOM BiuyTW, afgke BiH BigOyBaeTbCA Ha iHPOpMaLinHOMY PiBHI.
BBaxaemo, o iHpopmaLiiHO-ncuxonoriyHa GyHKLiA npuTamaHHa i aAMiHICTPaTMBHO-MPABOBOMY MexaHi3my
peanizauii npas i cBo6oa rpomagaH B cdepi MicLLeBOro camoBpsAayBaHHA. Afpke AnA Toro Wwob peanizoByBaTtu
CBOI Cy6'eKTUBHI NpaBa, 0coba NOBMHHA MPO HUX 3HATU. [lepKaBa Ta NpaBo, SK OAVH i3 3acobiB peanizaLii gep-
»KaBHOI BnaZy, NOBUHHI CTBOPIOBATM YMOBW 11 CBOEYACHOTO iHGOPMyBaHHSA 0Ci6 He TinbKy NPo 060B'A3KN, AKi
Ti MOBMHHI BUKOHYBATK, a 1 NPO Cy6'eKTVBHI NpaBa, AKUMI 0COOU MOXKYTb KOPUCTYBATUCh Y MOBCAKAEHHOMY
XWTTI. 3aBAAKK peanisauii iHbopmaLinHo-ncmxonoriyHoi GyHKLUiT nepeciuHi rpoMagaHu peanisyoTb CBOE NPaBo
Ha OTPUMaHHSA iHbopMaLii Woao BRacHKX Npas Ta ceobopa y coepi micLileBoro camoBpsgyBaHHA. Mpu Lbomy, ncu-
xosoriyHa Ta iHpopmaLiliHa CKnagoBi € HEPO3PUBHUMM YacTUHAMM AaHOT GYHKLIT aaMiHICTPaTBHO-NPaBOBOro
MexaHi3My peanizauii npas i ceobof rpoMaasaH B cdhepi MiCLLeBOro camoBpsiAyBaHHA. B LLbOMy CeHCi cylwHUMM
€ cnosa A.B. ManbKa, AKUI akLeHTYE yBary Ha Tomy, Lo iHbopMaLiHWIA acNeKT HEMOXKIMBO BiJOKPEMUTH Bif
NCUXONOriYHOro NPU XapakKTepUCTULi NPaBOBOro BM/IMBY, af»Ke NPaBO CMPOMOKHE perynioBaTi NOBefiHKY Jto-
[en TinbKu Togi, Konu iHbopmauis, Wo agpecyeTbca, CNPUNHATA CBiOMICTIO ocobu | TpaHcpopmyBanacb y Mo-
TUB ii giaHHAY. Tomy iHPOopMaLinHO-NcKxonoriyHa ¢yHKLiA agMiHICTPAaTUBHO-NPaBOBOrO MexaHi3My peanisauii
npas i cBo6of rpomazaH B chepi MicLleBOro caMoBpAfyBaHHA nepeabavac, no-nepiue, 060B’A3KOBY HAABHICTb
iHbopMmaLii, Lo MiCTUTbCA B AKepesnax npasa, Npo npaea Ta cBo6oAn 0cobu, a TaKoXK NPo NopAAOK iX peanizauil,
no-gpyre, HaABHICTb GaKTy foBefeHHA iHbopMaLil 10 rpoMagAHMHA (HanpuKnag, WisXoM ONpPUIIOLHEHHA UK
pOo3’ACHeHHs). AOMIHICTPaTMBHO-NMPABOBUIA MeXaHi3M pearisauii npas i cBoboa rpomagsaH B chepi miceBoro
caMoBpAZYBaHHA HiKonM He 6yae ebeKTUBHMM AKLLO OpraHu Aep>KaBHOI Baam Yv MiCLLeBOro caMoBpsAYyBaHHsA
He 6yayTb iHpOpMyBaTV FpOoMagAH NPo cam GaKT HAABHOCTI BIANOBIAHMX NpaB i cBO60A Ta NPO iCHYytoYi NPaBoBi

2 po micueBe camoBpaAdyBaHHsA B YKpaiHi : 3aKoH YKkpaiHu Big 21 TpaBHa 1997 p. BigomocTi BepxoBHoi Pagu Ykpainu. 1997. Ne 24.
Cr.170.

2 Tpo micueBe camoBpAAyBaHHA B YKpaiHi : 3akoH YkpaiHu Big 21 TpaBHA 1997 p. BinomocTi BepxoBHoi Pagmn YkpaiHu. 1997. N 24.
Cr.170.

24 Tlpo 3BepHeHHA rpoMafaAH : 3aKoH YKpaiHu Bif 2 »oBTHA 1996 p. BinomocTi BepxosHoi Pagu Ykpainu. 1996. N2 47. Ct. 256.

% Mpo micueBe camoBpAdyBaHHA B YKpaiHi : 3akoH YKpaiHu Big 21 TpaBHA 1997 p. BigomocTi BepxoBHoi Pagun YkpaiHn. 1997.
Ne 24. Ct. 170.

% leHmncoBa A.M. MexaHi3m i 3acoby nMpaBoBOro BMAUBY (TEOPETUKO-MPABOBE AOCHIAKEHHA) : AUC. ... KaHA. lOpui. HayK :
12.00.01 — Teopina Ta icTopia gepxaBu i NpaBa; iCTOPiA NONITUYHUX | NPAaBOBUX y4eHb. HalioHanbHa akagemia BHYTPILLHIX CNpas.
Kwuis, 2013. C. 166-167.

¥ Teopwus rocypapcTtsa v npasa / nog peg. H.M. Maty3osa, A.B. Manbko. Mocksa, 2000. C. 734.
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npolenypw LWOoAOo ixX peanisauii, a TakoxK He 6yyTb MOTUBYBATW FPOMaZAH aKTMBHO KOPUCTYBATUCA LMK Npa-
BaMu. OTXKe HopMmaTMBHA YHKLiA Xoua i € roNOBHOW cepef GYHKUI agMiHICTPAaTUBHO-NPABOBOrO MexaHi3my
peanizauii npas i ceobop rpomagsH B cdhepi MicLleBOro camoBpaayBaHHA No3baBneHa ceHcy 6e3 icHyBaHHA Ta
peanizauii MOTVBaLiiHO-3aCTOCOBHOI Ta iIHPOPMALLINHO-NCUXONOTIYHOT GYHKLU.

MigcymoBytoun y3aranbHeHUN ornag cyvyacHMX HanpAMiB AoCNigXeHb aAMiHICTPaTUBHO-MPaBOBOro Mexa-
Hi3My peanisauii npaB i cBo6oa rpomagsaHuHa B cdepi MicLLleBOro camoBpAAyBaHHSA, Big3HauMMO, O B Opu-
OVYHIN niTepaTypi BigCYTHIi KOMMNNEKCHI HayKoBi NpaLi, ski 6 ogHoYacHO 06'egHYyBanun B CO6i CUCTEMHI 3HAHHSA
NPO NOHATTA Ta CTPYKTYPY aAMiHICTPAaTBHO-MPAaBOBOrO MeXaHi3My AK KaTeropii agMiHiCTPaTMBHOrO npasa, Npo
3MICT NOHATTA «pearisauia npas i cBob6og 0cobu» Ta aAMIHICTPATUBHO-NPABOBI CNOCo6K Takoi peanisadii, Npo
POb Ta 3HAYEHHA MiCLLEBOrO CaMoBpAZYBaHHA B MexaHi3Mmi peanisauii npas i cBO60A NOAMHM Ta FpOMagsaHMHA.

AHani3 HayKoBUX axkepen, AKi 6ynun HanucaHi 3a OCTaHHI M'ATHAALUATb POKIB Ta BUCBITNIOBaNM Pi3Hi acnekTu
peanizauii npas i cBO60A NOANHN Ta rPOMaAsHUHa B chepi MiCLLeBOro caMoBpAAYBaHHSA, fa€ MOXKIMBICTb BU-
LiNATU TPX OCHOBHI HaNpAMKW JOCNigXeHb agMiHICTPAaTUBHO-MPABOBOro MexaHi3My peanisadii npas i ceobon
rpoMagsaHuHa B chepi MicLIeBOro caMoBpAAyBaHHSA, KOXEH 3 AKX 3aC/TyroBYE Ha yBary.

Mepwuli Hanpam 00c1i0xeHb NOB'A3aHUI i3 BUCBITIEHHAM KOHCTUTYLINHO-NPaBOBUX acMNeKTiB 3abe3neyeH-
HA NpaB i cBO60[ NOANHY Ta TPOMAAAHNHA, @ TAKOX 3 BU3HaUYeHHAM GYHKLIOHaNbHOro NpU3HaYeHHA MiCLLeBOroO
caMoBpAZYBaHHA B cucteMi Ny6aiuHol BNaau. 3aranbHi KOHCTUTYLIHO-NPaBOBI MiAXOAN A0 BU3HAUYEHHA Mpas. i
cBO6OJ NIOAVHN Ta FPOMAZAHVIHA, 10 PO MiCLIEBOro CaMoBPAAYBaHHSA B 3arasibHili cucTemi ny6sivyHoi Bnagy Ta
[0 NPaBOBOroO MexaHi3my peanisadii npas i ceobop € 6a30BMMU, B TOMY YKCI, | A1A AOCNIAXKEHb agMiHICTpaTUB-
HO-MPABOBOrO MEXaHi3My peani3auii npas i cBo6oA rpomagsaHmHa B chepi MicLLeBOro camoBpAayBaHHS.

Apyauli Hanpam 0ocsioxeHb NOB’A3aHUI i3 BUCBITIEHHAM aAMiHiCTPaTVBHO-MPABOBYX ACMEKTIB K BHYTPILU-
HbOI, TaK i 30BHILIHbOI AiANbHOCTI OpraHiB MicLLleBOro caMoBpAyBaHHA. HayKoBUi po3KprBaloTb 0COOANBOCTI
aAMiHICTPaTUBHO-NPaBOBOro MexaHi3My peanisauii npaB rpomagaH B chepi micLleBOro caMoBpAayBaHHA yepes
aHani3 GpyHKLUiN MicLLeBOro camoBpsayBaHHA, JOCNIIKEHHA aAMiHICTPaTUBHMX NpoLueayp Ta BU3HAYeHHA agMi-
HICTPaTUBHMX NOCAYT, WO peani3yioTbCA OpraHamMmm MiCLIeBOro caMoBpagyBaHHA. Taknin Niaxig He Ja€ NOBHOro
YABJIEHHA NPO CaM agMiHICTPaTUBHO-NPaBOBUIA MeXaHi3M peanisauii npas i ceobop rpomaasaH B cdepi micue-
BOro CaMOBpPAAYBaHHA, ane A03BONAE BU3HAUNTUCD 3 POJIIKO OPraHiB MiCLLEBOro Camoyrnpas/iHHA B npoueci
peanisauii npaB i ceoboa rpoMagaH.

Tpemili Hanpam 0oc/i0xeHb NOB'A3aHUI 3 aHaNi30M aAMiHICTPaTMBHO-MPABOBOIo MeXaHi3my sk ABULLA Npa-
BOBOI AiicHOCTI. [0fI0BHa Npobnema Takux AOCAIgKEHb MONAraE B TOMY, WO MOHATTA «afgMiHiCTpaTUBHO-Npa-
BOBUI MeXxaHi3M» € 3arasibHOBIAOMUM Ta JOCTaTHbO PO3MOBCIOAXKEHVM B HAYKOBUX AXKepesax, ane Le NoHATTA
no36aB/eHe YiTKOro 3MicTy, Lo BUMarae Bi 4OCNiAHKA AOAATKOBUX MOACHEHb, AKi KOPENIOTbCA 3 MPeAMeTOM
noro gocnigxeHHs. Jlvwe npegmeT HayKOBO-AOCAIAHOI pobOTN A03BONIAE, NO-NepLle, KOHKPEeTU3yBaTH 3MICT
JaHoI KaTteropii, no-gpyre, BU3HaUNTK ii MicLie B CUCTEMI iHLUMX MPaBOBUX KaTeropin Ta, NO-TPeTE, PO3KPUTH i
3HauyeHHA y NpPaKkTUYHi cdepi (NpPaBOTBOPYIl UM MPAaBO3aCTOCOBHI).

AHomauis

Y cTaTTi foCnigXeHo Ta OXxapakTepn3oBaHO OCHOBHI HaNPAMU AOCAIAXeHb aAMiHICTPaTUBHO-NPaBOBOro
MexaHi3My peanisauii npas i cBo6of rpomagaHvHa Y chepi MicLLeBOro caMoBpsAfyBaHHA. KOHCTaTyeTbcA, WO
B IOPVANYHIN niTepaTypi BiACYTHI KOMMMEKCHI HayKoBi npaui, AKi 6 ogHoyacHo o6'eaHyBany B cObi CUCTEMHI
3HaHHA, No-nepLue, MPO NOHATTA Ta CTPYKTYPY aAMIiHICTPATMBHO-MPaBOBOro MeXaHi3My K KaTeropii agmiHicTpa-
TUBHOrO MpaBa, No-ApYyre, NPO 3MICT NOHATTA «peanisalia npas i ceobos 0cobu» Ta aaMiHICTPATUBHO-NPABOBI
cnocobu Takoi peanisauii, NO-TPeTe, NPO POsib Ta 3HAUYEHHSA MICLLEBOro CaMoOBpPAAYBaHHA B MeXaHi3Mi peanisauii
npas i ceo60 NoAMHM Ta rpoMaasHUHa. Ha nigctasi aHanisy HayKoBuUX Axepen 3pobieHo BUCHOBOK, WO B Hay-
KOBUX JOPOOKaXx, MPUCBAYEHMX aAMiHICTPaTMBHO-NPABOBOMY MEXaHi3My peani3auii npas i ceobog rpomagaHun-
Ha B cpepi MmicLLeBOro camoBpsAayBaHHA, MOXKHa BULITY TPY OCHOBHI HanpsaMK Jocnig»eHb. MNeplumin Hanpam
LOCNigXKeHb MOB'A3aHUN i3 BUCBITNIEHHAM KOHCTUTYLINHO-MPABOBUX acnekTiB 3abe3neuyeHHA npas i ceobon
NIOAMHUN Ta TPOMAAAHMHA, @ TaKOX i3 BM3HAYEHHAM GYHKLIOHaNIbHOrO Mpu3HaYeHHA MiCLLeBOro camoBpsay-
BaHHA B cucTeMi nybniyHoi Bnagu. Opyruii HanpAMm Jocnig»keHb MNOB’A3aHNIA i3 BUCBITIEHHAM aAMiHiCTpaTuB-
HO-MPaBOBUX aCMeKTiB AK BHYTPILLHbOI, TaK i 30BHILIHbOI JiANIbHOCTI OpraHiB MicLLleBOro camoBpAgyBaHHsA. Ha-
YKOBL,i pO3KpUBaloTb 0COOMMBOCTI aAMiHICTPaTMBHO-NPAaBOBOro MeXaHi3My peanisauii npas rpomagaH B chepi
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MiCLIeBOro caMoBpAZYyBaHHA Yepes aHani3 QyHKLi MicLLeBOro caMoBpsAyBaHHA, OCNIAKEHHA aaMiHiCTpaThB-
HUX Npouenyp Ta BU3HAYEHHA agMiHICTPaTUBHMX NOCAYT, WO peani3ylTbCA opraHamu MicLieBOro caMoBpAay-
BaHHA. TpeTin HanpAM JocnigXeHb NOB'A3aHNN 3 aHaNi30M agMiHICTPAaTMBHO-MPABOBOIO MeXaHi3my fAK ABMLIA
npaBoBOi AiNcHOCTI. [010BHA Npobrema Takux JOCNigKeHb NONAra€e y TOMy, WO MOHATTA «aAMiHiCTpaTMBHO-
NPaBOBWI MeXaHi3M» € 3arajibHOBIJOMVM Ta [OCTaTHbO PO3MOBCIOAXKEHMM B HAYKOBUX [pKepenax, ane Le no-
HATTA No36aBfieHe YiTKOro 3MicTy, Lo BUMarae Bif AOCNiAHMKA OAATKOBMX NOACHEHD, AKI KOPEnioTbCA 3 npes-
METOM Oro gocnigxeHHs. Jlviwe npegmeT HayKOBO-AOCNIAHOI po6OTH 103BONAE, NO-NepLIe, KOHKPEeTN3yBaTu
3MICT JaHoI KaTeropil, No-gpyre, BU3IHaAYNTH Ti MiCLie B CUCTEMI iHLIMX MPABOBUX KaTeropin Ta, NO-TPeTE, PO3Kpu-
TW i 3HaYEHHA Y NPaKTUYHi cdepi (NpaBOTBOPYIl UM MPAaBO3aCTOCOBHIN).

4

Summary

The article investigates and characterizes the main directions of research of the administrative and legal
mechanism of realization of the rights and freedoms of the citizen in the sphere of local self-government. It
is stated that in the legal literature there are no comprehensive scientific works that would simultaneously
combine systematic knowledge, firstly, about the concept and structure of the administrative-legal mechanism
as a category of administrative law, and secondly, about the meaning of “realization of rights and freedoms of
the person” and administrative and legal methods of such implementation, thirdly, on the role and importance
of local self-government in the mechanism of realization of human and civil rights and freedoms. Based on
the analysis of scientific sources, it is concluded that in the scientific works devoted to the administrative and
legal mechanism of realization of the rights and freedoms of citizens in the field of local self-government, there
are three main areas of research. The first area of research is related to the coverage of constitutional and legal
aspects of ensuring human and civil rights and freedoms, as well as to determine the functional purpose of
local self-government in the system of public authority. The second area of research is related to the coverage
of administrative and legal aspects of both internal and external activities of local governments. Researchers
reveal the features of the administrative and legal mechanism for the realization of citizens' rights in the field
of local self-government through the analysis of local self-government functions, research of administrative
procedures and definition of administrative services provided by local self-government bodies. The third area
of research is related to the analysis of the administrative-legal mechanism as a phenomenon of legal reality.
The main problem of such research is that the concept of “administrative-legal mechanism”is well known and
quite common in scientific sources, but this concept is devoid of clear meaning, which requires the researcher
additional explanations that correlate with the subject of his research. Only the subject of research allows, firstly,
to specify the content of this category, secondly, to determine its place in the system of other legal categories
and, thirdly, to reveal its significance in practice (law-making or law enforcement).
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P Ukrainian legal system’s branches’ function research:
constitutional dimension

HocnidxeHHsi hyHKUili 2any3eli cucmeMu npaea YKpaiHu:
KoHcmumyuyitiHo-2any3esuti aUMip

'OIena Sinkevych

Key words:
functions of the branch of constitutional law, branch functions, functions of law, definition of branch functions,
classification of branch functions.

Knroyosi cnosa:

yHKUIT 2any3i KoHcmumyuyitiHo2o npasa, 2anysesi yHKuii, yHKUIl npasa, 8u3HaYeHHsa 2asy3esux yHKYil,
Knacugpikayis 2anyzesux yHKyid.

MocTtaHoBKa npo6nemu. Ha cyyacHomy eTani po3BUTKY HaYK/ KOHCTUTYLIMHOIO npasa BinbLicTb yueHux
HaJa€ nepeBary JOCNIAKEHHAM IHCTUTYTIB fep»KaBy Ta CYCNinbCTBa, SKi Oy pXnnBo po36yaoBYyOTbCA Ta PO3BUBA-
I0TbCA (HanpyKnag, iHCTUTYTY MicLleBOro camoBpaayBaHHsA'; 2). BogHouac foBoni He3HayHa yBara NnpuainAaeTbca
PO3BUTKY TeOpil KOHCTUTYLIIMHOIO NpaBa, Cy4aCcHOro YKPaiHCbKOro KOHCTUTYLiOHai3My, LLO HaBPAZ UM MOXKHA
BM3HATK CnpaBefnuBuM. AKe, 3a BNYYHUM BUCNIOBOBAaHHAM J1. BonbuMaHa, «<HeMa€e Hiyoro 6inblu npakTny-
HOrO, HiXk fobpa Teopiar. JocnigkeHHA rany3eBux QYHKLiA HE € BUHATKOM, KON MAETHCA MPO HEOOXiAHICTb
aKTKMBI3aLil KOHCTUTYLINHO-NPaBOBMNX [OCNIAKEHb TEOPETUUYHOIO CNPAMYBaHHA.

CTaH HayKoBUX AochifKeHb. BpaxoByoun He3HauHWI (MOKK LWO) iHTepec cyyacHUx daxiBUiB i3 KOHCTU-
TyUiliHOro npaBa YKpaiHu 4o AoChigKeHHA GYHKLi rany3i KOHCTUTYLiNHOro Npaea, Tpeba BU3HaTK AoLiNbHM
3BEPHEHHA A0 BiANOBiAHMX Po3poboK daxiBuUiB 3 iHWMX rany3eli npasa. Hanbinblie yBary y HaBYanbHil i Ha-
BYaSIbHO-METOANYHIN, @ TAaKOXK Y HAYKOBI NiTepaTypi NnuTaHHAM GyHKLiN ranysi npaBa NpuainAawTb LUBINICTA.
BapTto BuginuTty HKU3Ky npaub A.f. PxKeHKOBa, NPUCBAYEHNX KOMMEHCaUinHil GyHKUIT LMBiNbHOro Npaea, AkKi
BUILLAM APYKOM 32 PagsHCbKIX YaciB (30Kpema, 3; 4 °), moHorpadito B.A. Pubakosa «Teopist GyHKLi LMBINIbHOTO
npasa (MeToLOMOriYHI Ta BUXOBHI acneKkTn)», AKa nepesuaaBanach Kinbka pasis®, a Takox npadi yuHis i nocni-
LOOBHMKIB LbOro BUeHOro (gmBuncb, Hanpuknag, npaui F0.C. XaputoHosoi’, B.[l. Py3aHoBoi®, A.C. [pilunHoi®).

Mera cTaTTi nonsrae B Tomy, Wo6 NpoAeMOHCTPYBATH, AK LOCNIAKEHHSA rany3eBumx GpyHKLUiN daxiBuis 3 iH-
LUMX, HIXK KOHCTUTYLiiHEe NPaBo, rajly3ei MoXyTb OyTV 3aCTOCOBaHI B KOHCTUTYLiIIHO-NPaBOBUX PO3PO6Kax Libo-
ro NUTaHHA.

Buknag ocHoBHOro marepiany. Baromy yBary nutaHHAM rany3eBux OyHKUi npuginaoTb i gaxisui 3
TpyzoBoro npaga. Y 1987 poui O.€. Cyxapeum 6yno 3axuiieHo gucepTauito Ha 3406yTTA HayKOBOrO CTyneHs

' MiwwuHa H.B. MyHiuvnanbHa pedpopma B YKpaiHi: cTaH i nepcnektusu. Mpaso YkpaiHn. 2018. N2 4. C. 126-138.

2 MiwwHa H. B. KoHcTuTtyuiliHa pernameHTalis MicLLeBOro camoBpAAYyBaHHA B YKpaiHi: cyyacHicTb Ta nepcrnektusu. My6niuHe
npaso. 2015. N2 3. C. 67-72.

3 PbikeHkos A.fl. KomneHcaunoHHas GyHKUMA COBETCKOro rpa)aaHckoro npasa. Capatos : M3a-Bo Capar. yH-Ta, 1983.95 c.

*  PbixeHKoB A.fl. KomneHcaumoHHaa GyHKLUA COBETCKOrO rpa)aHCKOro npaBa B OTAESbHbIX €ro MHCTUTYTax : yueb. nocobue.
Capartos : M3g-Bo Capar. yH-Ta, 1981.38 c.

> PbrkeHkoB A.fl. KomneHcauroHHaa GyHKLMA COBETCKOrO rpaxJaHCKOro npasa : ANCC. ... KaHg. topug. Hayk. Capatos, 1981.201 c.

¢ PbibakoB B.A. Teopus ¢yHKUMI rpakgaHCKOro npasa (MeToposiornyeckMe U BOCMWTATeSIbHble acMeKTbl) : MOHorpadus.
Mocksa : CraTyT, 2015. 137 C.

7 XapwuTtoHoBa [0.C. Teopusa ¢yHKUMIA NpaBoBoro perynupoBaHusa B.A. PoibakoBa 1 QyHKUMA yrnpaBneHWs B YaCTHOM MpaBe.
lOpuanyeckas Hayka. 2017. N2 2. C. 87-89.

8 PysaHoBa B.[l. Bknag npodeccopa B.A. PoibakoBa B pa3paboTky Teopuun GpyHKLMIA rpaxkaaHCcKoro npaea. lOpranueckas Hayka.
2017.Ne 2. C. 78-80.

° Tpuwwura A.C. O HayyHOM Hacnegum npodeccopa B.A. PbibakoBa: peanvsauua uenm O CounanbHOW OGYHKUMU npaBa
COOCTBEHHOCTU B KOHLIEMLMU NPABOBOro obecrneyeHns coLManbHOro npeanprHumatenbcTsa. lopranyeckas Hayka. 2017. N 2.

C.30-33.
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KaHAuzaTa lopuanyH1X HayK Ha Temy «Cuctema GyHKLU i pagAaHCbKOro TpyaoBoro npaea»'’. BoHa ctana nepuuoio
MOHOrpadiyHoo npaveto, NPUCBAYEHO GYHKLIAM ranysi TpyAOBOro npaea, a il OCHOBHA LiHHICTb nonArana B
TOMY, LLIO aBTOP BAAN0 pPO3B’'A3aB MOCTaBeHe nepef coboto HayKoBe 3aBAaHHA NPefCTaBUTY rany3eBi GyHKUITy
BUIALI HAYKOBO OOIPYHTOBaHOI CUCTEMN.

Jlviwe HoBWIN Aep>KaBHUIN PEXNM, O CMPUYNHNB €BOJIOLINHI Ta PeBOMIOLINHI 3MiHW Y TPYAOBOMY Npasi,
aKTyanisyBaB [OC/iIXeHHA aHanoriYHol TeMaTukn — maimxe yepes 30 pokis H.l. ey 6yno 3axuiieHo ancep-
Tauito Ha 3006y TTA HAYKOBOIO CTYNeHA KaHAMAaTa pUandYHNX Hayk Ha Temy «DyHKUiT TpygoBoro npasax'’; oc-
HOBHI pe3ynbTaTi i JOCNiAKeHHA ONPUNOAHEHO Y HM3L CTaTel y HayKOBUX Gax0oBUX BUAAHHAX (AUBWCb, Hanpu-
Knag,'>3). Y gucepTadii UbOro aBTopa NpUBEpTaE yBary Te, WO BOHA HAA3BMYANHO peTesibHO Jocniauna npadi
daxiBuis i3 Teopii NpaBa wWoao GyHKLi NpaBa, a TaKoX NpuAinuna 3HayHy yBary nuTaHHAM CyTHOCTI NpaBa Ta
0COBNMBOCTAM 3aCTOCYBaHHA CUCTEMHOTO Migxoay Nifl Yac AochigkeHHs GyHKLi TpyaoBoro npasa. li BUCHoBKM
Ta NPONO3ULT LOAO LMX NUTaHb, @ TAaKOX OO0 HOMEHKNATYpW rany3eBux GyHKLUi npaBa cTany y Harogi nig vac
JocnigKeHHs QYHKLi ranysi KOHCTUTYUiNHOroO Npasa.

Ha moHorpacdiuHomy piBHI nuTaHHA GYHKLiN ranysi TpyaoBoro npaea YKpaiHu gocnigxysas B.l. Lep6uHa.
Moro aBTOPCTBY HaneXuTb HM3Ka Ny6iikawin i3 LbOro NMTaHHA, OCHOBHI BUCHOBKI Ta NPONO3uLii 3 AKNX y3a-
rasibHeHo B AucepTaLii Ha 3006yTTA HAYKOBOrO CTYNeHA JOKTOPA IOPUANYHIMX HayK Ha Temy «DyHKLiT TpyaoBoOro
npasa» (M. Xapkis, 2009 pik).

Hu3ka BrcHOBKIB i npono3uuin B.l. lWepbuHuy, AKi cTOCyloTbCA BU3HAUEHHA MOHATTA «PYHKLUIi TpygoBoro
npasa», cmctemun GyHKLIi Ta NigcTaB Ans iXHboI Knacuoikauii ctanu y Harogi nig yac onpavoBaHHA aHaNoMYHNX
nNuUTaHb Woao GYHKLIN rany3i KOHCTUTYLINHOrO NpaBga.

LLle opgHoto Te3oto B.l. LLlepbuHu, 3 AKOO CAif MOBHICTIO MOrOANTACH, € NPOMO3KLiA BBaXKaTy, WO rany3e.i
NPUHLUMNKM, 30Kpema, 3yMOBJIOIOTb rany3esi GyHKUil. Hanpuknag, AocniAHWK y3aranbHKB, WO Mif Yac aHanisy
bYHKUIN TPyooBOro npaBa HUM «MO-HOBOMY PO3KPUTO METY, 3aBAaHHA Ta OCHOBHI NPHLUMNW TPYAO0BOrO Nnpasa
B YMOBaX PVHKOBUX BiJHOCUH, LLO € NepefyMOBOIO NPaBUAbHOMO 1 TOYHOTO BM3HaYeHHA cnucteMmn QyHKLin Liel
ranysi npaBa Ha Cy4acHoMy eTani il pO3BUTKy»'4,

Lono uboro TBepAKEHHA MOXHa BUC/IOBUTY NNLLE OfHE 3ayBa)KeHHA: BapTO MiAKPEeCNNTH, WO BULAETbCA
6iNbll TOYHUM rOBOPUTK MPO BIIMB Ha ranysesi GYyHKUII He MeTu i 3aBfaHb ranysi, a MeTu i 3aBflaHb ranyse-
BO-MPaBOBOro perysnoBaHHA (AK cdopmyibOBaHO B MONepeAHixX YaCTMHaX HALWOro AOC/IAXKEHHSA).

3BepHEHHA [0 TEKCTY aBTopedepaTy aHanizoBaHoi gucepTadii B.l. LLlepbrHu cBigumTb Npo Te, WO BiH FOBO-
pWTb CaMe Npo MeTY Ta 3aBAaHHA ranysi TpyJoBOro npasa (a He NPo MeTy Ta 3aBAaHHA NPaBOBOrO PerysoBaHHA
B Liln cdepi). 30Kpema, BUEHU yTOUHKB, L0 «MeTa TPYAOBOro npasa nepeabdbavac CycninbHUN i BNacHe loprauny-
HUI CKNAZHUKW»"°,

3aBepuyoun cTUCAuin ornag HanpautoBaHb B.l. LLlep6uHn wopo byHKUin ranysi TpygoBoro npasa, BapTo
NO3UTUBHO OLUIHWTK Te 3HayHe Micue, AKe BYEHU NPURINAE MiXKHAPOAHUM JOKYMEHTaM Y KOHTEKCTi IXHbOro
BMJIMBY Ha rany3esi GyHKLii. BiH pe3iomye, Lo «aHani3youm KOHCTUTYLiIIHI MONOXEHHSA, HAaYKOBI AOKTPUHMW PO3-
BUTKY TPYZOBOrO Npaga 3apy6ixKHUX KpaiH, <...> AifOB BUCHOBKY, WO GOpMyBaHHA edeKTUBHOIO TPYAOBOro
3aKOHOZABCTBa MOXe OyTu 34iICHEHO WNAXOM 6€3yMOBHOMO BM3HAHHA NPIOPUTETHOCTI Mi>KHAapPOAHWX MpPaBo-
BVX aKTiB MPO npauto nepes HauioHanbHMM 3aKOHOAABCTBOM, OKPIiM BUNaAKiB BCTAHOBNEHHA 3aKOHOAaBCTBOM
YKpaiHu CYTTEBILLNX IOPUANYHMX rapaHTIN Ana npauiBHMKIB, 0iLiiHOro BU3HaHHA TPYAOBUX NPaB HEBIAZINbHU-
MW NpaBamu NIOAUHK»'S. BapTo NOBHICTIO MOrogMTUCH i3 L€l BaXXNUMBOIO PEMapKOI0.

Hanbinblw KOpUCHUMK «rany3eBrMM» NpausMmn Mg Yyac JocnigKeHHsA GYHKUIN KOHCTUTYUINHOrO npasa
YkpaiHu ctanu po6otu F0.B. MpoxKoBoI, Aka po3pobnana npobnematuky GyHKLUiA ranysi agmiHicTpaTMBHOro

9 Cyxapes A.E. Cuctema ¢pyHKLMIA COBETCKOrO TPYAOBOrO MpaBa : ANCC. ... KaHL. topug. Hayk. CBepanosck, 1987. 195 c.
' [eiy H.N. OyHKUMY TPYAOBOrO NpaBa : AWCC. ... KaHA. opug. HayK. ToMmck, 2006. 223 c.

2 [leiiy HU. OyHKummn Tpygosoro npasa. [paBoBble NMpobnemMbl YKpenneHnWs POCCUMINCKOW roCyfapcTBeHHOCTM @ ¢b. cTaTeil.
Y. 16/ nog pep. BJ1. Xackenbbepra. Tomck : M3a-8o Tom. yH-Ta, 2003. C. 278-280.

3 Leny HWN. Knaccndukauma GyHKUMIA TPYAOBOro npaBa B CBeTe CUCTEMHOro nopxofa. locyaapcTtBeHHOe perynmpoBaHue u
YCTONUMBOE Pa3BUTUE MyHULMMNANbHbIX 06pa3oBaHuii. VpkyTck : M3g-Bo BIY3I, 2004. C. 195-202.

* Tam camo. C. 8.
> Tam camo.
1 Tam camo. C. 13.
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npasa. OCHOBHi BUCHOBKM Ta MpOono3uLii focnigHuui BuknageHo y moHorpadii'” Ta B guceprauii Ha 3400yTTA
HayKOBOTO CTYMeHA JOKTOpa IPUANYHUX HayK Ha TeMy «Teopia GpYHKLUIN agMiHICTpaTMBHOIO npasa» (ycnilHo
3axuuieHa y m. 3anopixkxka y 2017 poui).

t0.B. MunpoxKoBa BM3HauMNa NpegMeToM CBOro AOCIAKEHHA Teopito GYHKLIN aamiHICTpaTBHOrO npasa,
06'eKTOM gocChigxeHHA — GYHKLi CydacHOro agMiHICTPaTUBHOMO NpaBa fAK sBYLLe NPaBOBOI AIMCHOCTI, a MeTa
il gucepTauinHoi poboTn nondArana «y Tomy, Wo6 Ha NigcTaBi aHanisy paHille n HAHI YAHHOTO 3aKOHOAABCTBA
YKpaiHW, iCTOPUYHUX, BITYM3HAHKX Ta 3apyOiPKHUX CyYaCHMX HAYKOBUX, HaBYANbHMX, MYORILUCTUYHKX axKepen
3'AACYyBaTM CYTHICTb, OCHOBHi pUCKU, CUCTEMY Ta 3aKOHOMIPHOCTI PO3BUTKY QYHKLiA agMiHiCTpaTMBHOro npa-
Ba 3 aHaJli30OM KOXHOI 3 HUX y 6e3nocepefHboMy 3B'A3KY 3 rany3eBum npeametoM, chopmynioBaTh CyyacHy
byHKUiOHanbHY KOHUenNui agMiHiCTpaTUBHOTO nNpasaxr's.

[lo aBTOpPCbKMX HanpaLoBaHb, AKi CTanu y Harogi nig yac gocnigkeHHAa GYHKUIN ranysi KOHCTUTYLiNHOMO
npa.a, Tpeba BigHeCT TaKi.

Mo-nepue, 0.A. MnpoxkoBa Hagana AeodiHililo He TiNbKM NOHATTA «PyHKLIA agMiHICTpaTUBHOrO Npasay,
ane N NOHATTA «rany3eBa ¢yHKLUiA y nybniyHOMy npaBi». K NnepLue, Tak i gpyre BU3HAYEHHA MOXYTb CTaTW Y Ha-
rofi nig yac popmynioBaHHA NPOMNO3MLil LWOAO NOAaNbLOro BAOCKOHaNeHHA AediHilil noHATTA «pyHKLUiA ranysi
KOHCTUTYLIHOro npasan.

MNo-gpyre, 10.B. NMnpoxkoBa y CBOIV AucepTalil NOCTaBMNa 3a MeTY, 30Kpema, «OXapakTepusysaTu B iCTO-
PUWYHI peTpOoCneKTMBI rany3eBuii Npeamet Ak 6a30BYy KaTeropito Ans BUOKpeMsieHHA GyHKL i CyyacHOro agmi-
HiCTpaTMBHOro npagax'®. BapTo NoroguTnch i3 TakMm NigxogoMm. BaxnmeicTb NigKpeceHHA HagBHOCTI TICHOMO
3B'A3KY MiX NpeMeTOM NpPaBOBOro peryntoBaHHA ranysi Ta rany3eBummn GyHKLIAMN BaXKKO NepeoLiHNTN.

Mo-tpeTe, 0.B. MnpoKKOBOI LiNKOM CrpaBednvBoO «3anpornoOHOBAHO BifdinTy Big TpaguuiiHOro Thyma-
yeHHA GYHKLUIT NpaBa Ta pPo3rnAgaT! GyHKL 0 afgMiHICTPaTUBHOIO NpaBga AK iHTerpaTyBHY KaTeropito 3 Takumm
cneuundivyHMMM 03HaKaMu, AK: 06YMOBIIEHICTb MPeMETOM i CUCTEMOLO ranysi, LinecnpAMoBaHiCTb CyyacHO-Nep-
CNEeKTUBHOIO BMNBY, GopMasibHa BU3HAUYEHICTb, CUCTEMHICTb»?. Lli MipKyBaHHA MOXYTb CTaTW Y Harogi nig vac
BM3HAUYeHHA CYTHOCTI Ta 3MiCTy GYHKLiA ranysi KOHCTUTYLINHOrO NpaBa.

Mo-ueTBepTe, BapTO BCiNAKO niaTpmmMaTt nosuuito t0.B. MUpPOoXKOBOT WOAO TOro, WO Halbinbw AouinbHO
NpeacTaBUTY BCIO CYKYMHICTb QYHKLiM aAMiHICTpaTUBHOIO Npasa AK cucTeMy, y BUrnaai mogeni. Ii po3po6ku
MOXHa BpaxyBaTu Mif yac GpopMysitoBaHHA NPOMO3KLil WOAO Knacudikalii Ta yrpynyBaHHA B cuctemy GpyHKLIN
ranysi KOHCTUTYLIIMHOro NpaBa YKpaiHu.

Okpemunin iHTepec ctaHoBuTb Niaxia K0.B. [MpoXXKoBoi A0 CTPYKTYpPYBaHHA CBOET AncepTauii. BoHa cknaga-
€TbCA 3 N'ATK pO34iniB.

Po3gin 1 npucesAYeHo reHesi cuctemun ysaBneHb NPo GyHKLUIT NpaBa AK OCHOBU CyYaCHOro po3yMiHHA GyHK-
Lin agmiHicTpaTUBHOro npasa. MaTepian Luboro po3giny CTPYKTypOBaHO B YOTUPU MiAPO34iNAN Takoro 3micTy:

«1.1. Tany3eBa PpyHKLUiA NpaBa AK iHTerpaTMBHa KaTeropis.

1.2. NpeameT agMiHiCTpaTMBHOrO NpaBa AK 6a3oBa KaTeropisa AnA BUOKPEMIEHHS rany3eBux GyHKLUIN.
1.3. ToOHATTA Ta 03HaKM GYHKLiN afgMiHICTPaTUBHOIO Npasa.

1.4. Ictopiorpadia gocnigkeHHA GyHKLUiM B aAMiHICTPaTUBHO-NPaBOBIl HayLi»?'.

Ye nouunHatoum 3 nigpo3giny 1.1, K0.B. NupoxkKoBa 4EMOHCTPYE AOCNIAHNLBKAN iHTepeC A0 BCiX acMeKTiB
06paHoi Temy JOCNiAKEHHSA. 30KPEMa, BOHA KOHCTATYE, L0 «MPUPOAHO-HayKOBE MiAFPYHTA BUHUKHEHHA NMOHAT-
TA CAra€ 4yaciB aHTMYHOCTI, PO3BMBaETbLCA B enoxy BigpopxeHHs, a B XVII cT. - y npausax [ekapta i Oepma Bnep-
LWe 3'ABNAETbCA B HayLi. B HaykoBuil 06ir TepMiH «byHKUiA» BnepLue 6yno BBeAeHO HIMEeLbK/M MaTEMATUKOM i
dinocodpom I JlenbHiLuem»?2,

7 Munpoxkosa t0.B. OyHKUii agMiHICTpaTMBHOro npaBa : reHes3a, TEOPETUYHMWI, HOPMATUBHUIA Ta NMPaKCEONOTiYHUIA acneKTu.
3anopixxa : BugasHunuunn gim «fenbeeTtnka», 2016. 548 c.

' Tupoxkosa 0.B. Teopia GpyHKUiN agmiHicTpaTMBHOrO Npaga : aBToped. AUC. ... A-pa opug. Hayk. 3anopixxs, 2017. C. 3-4.
1% Tam camo. C. 5.

2 Tam camo.

2 MuporkkoBsa 0.B. Teopisa yHKLiN aAMiHICTPAaTMBHOIO MpaBa : ANC. ... A-pa opuf. HayK. 3anopixxa, 2017. 546 c.

2 Tam camo. C. 20.
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MicnAa yporo ysaranbHeHHs, [0.B. [MMpoXKKoBa FPYHTOBHO aHani3ye MOHATTA «pyHKLifA» B iHUMX HayKax, 30-
Kpema B TEXHIYHMX, [EMOHCTPYIOUN, WO BOHO € NMOLNPEHNM He TiIbKK B IOPUCNPYAEHLT, @ TAKOX Y MeQULMHI,
6ionorii, ncuxonorii, matematuni, KibepHetuui, disnui Ta iHwWKx. JocnigHmua He 06XxoauUTb yBaroto 1 Hanpawo-
BaHHA ¢inocodiB i3 LbOro NUTaHHA (geTanbHiwe gMBnUcb ). Jlwe Nicaa LboOro HEBENNKOro ornAgdy BOHa nepe-
XOQUTb [0 PO3POOOK i3 LbOro NUTaHHA, AKi HanexaTb aBTOPCTBY daxiBLiB y ranysi npasa.

MNpuBepTae yBary i Te, WO, NepexoaAymn Ao aHanisy puanyHoi nitepatypu wopo eyHKuin npasa, K0.B. MNMu-
POXKKOBA He 0O6MeXUIach NLe nepepaxyBaHHAM BignoBigHMX moHorpadiii, ane i niginwna 4o pesioMyBaHHA
CBOEI Mpaui B LLbOMY HanpAMi aHaMITUYHO.

Po3gin 2 pnceprauii H0.B. MpoxKkoBoi Ha 3006y TTA HAYKOBOIO CTYMEHA JOKTOPa IoPUANYHMX HAaYK O3arnaBs-
neHo «TeopeTKO-MeTOAOMOriYHI OCHOBM Teopii GYHKLI aAMiHICTpaTMBHOroO npasax». B Noro mexax ymilieHo
ABa nigpo3ginu — 2.1. «<Knacndikauia ta BUaM GyHKUIN agMiHicTpaTMBHOrO npasa» Ta 2.2. «Cuctema GpyHKU i
aamiHicTpaTMBHOro NpaBa»?®. Ak i B nonepeaHbomy nigpo3aini, H0.B. Mnpoxxkosa npuginvna sHauHy yBary HasB-
HUM B IOPUAMYHIN Hayui nigxodam o npoBefeHHA Knacndikalin, i nuwe nicna Lboro nepenwna Ao aHanisy Bxe
HasBHYX Y HayLi aAMiHICTPaTUBHOMO NpaBa Knacudikauin ranysesux yHKLUiN, Gopmyniooum AK BacHy NosuLiio
LLIOAO KOXHOI, TaK i aBTOPCbKi BUCHOBKM Ta Npono3uuii. BapTo BCinAKo BiTaTh NigXid, AKUN 4EMOHCTPYE aBTOp B
aHasizoBaHOMYy PO3[ifli CBOro fOCNifKeHHA. 3aCTOCyBaHHA iHOYKTVBHOIO MeTOAY € MAigHMM i HAOUYHO JEeMOH-
CTPYE, K CaMe aBTOp PO3MipKOBYBasa, BUMpPaLboByoumn cuctemy GyHKLiN agmiHicTpaTMBHOro npa.a. Llen nig-
Xifl BapTWIA 3ano3myeHHn nig yac GopMynoBaHHA NPONO3KLii Wofo cuctemaTm3alii GyHKUIN i iHWKX ranysen
npaBga, 30Kpema cmctemu GyHKLIN ranysi KOHCTUTYLINHOMO Npasa.

Po3gin 3 aHanizoBaHOI gucepTaLii NPUCBAYEHO 0COBNMBOCTAM 6a30BUX GYHKLiA CydacHOro agmiHicTpa-
TUBHOrO npasa, fo Akux l0.B. NMnporkkoBa 3anponoHyBana BifHOCUTN PErynATUBHY, OXOPOHHY Ta MpoLeaypHY
byHKuUii. Llel po3gin «HacMyeHo» NpuknagaMy agMiHiCTpaTUBHO-NPaBOBOro CNPAMYBAHHA, a TOMY Mif Yac Ao-
CNiQPKEHHAX KOHCTUTYLIINHO-NPaBOBOro XxapakTepy HanbiNbLIMI iHTepeC CTAaHOBUTL NOro TEOPETUYHA YacTUHA.
3HayHO 6inbW NAIGHMM ANA BUEHMX-KOHCTUTYLiOHanicTiB 6yae 3BepHeHHA fo Po3piny 4 aHanizoBaHoi npadi
t0.B. MuporkkoBOT, 03arnaBneHoro sk «3aranbHocoLlianbHi GyHKLIT aAMiHICTPaTMBHOrO Npasa». Y HbOMy aBTOPKa
NoCNifOBHO OXapaKTepur3yBasa eKOHOMIUHY, MOMITUYHY Ta COLianbHO-KYNbTYPHY QYHKUIiI agMiHiCTpaTUBHOMO
npas.a.

Hoktopcbky guceptauito 0.B. INnpo>kkoBoi 3aBepLuye po3gif, Y AKOMY KOHLIEeHTpaLlif BUCHOBKIB i Npono3u-
Ui € HanbinbL 3Ha4YHot — Po3ain 5 «<KoHUenTyanbHi 3acaay BAOCKOHANeHHs ebpeKTUBHOCTI peanisauii pyHKUin
aAMiHiCTpaTUBHOrO NpaBa». Lle po3ain Mae He TiNbKK Barome TeOpeTUYHE, ane 11 Barome NpakTUYHe 3HaYeHHs,
a peanisauifa HOPMOTBOPUMX MPOMO3KLi aBTOPa MaTUMe NO3UTUBHMIA BNIMB Ha GYHKLiT cMcTemu npaBa B YKpa-
Hi 3aranom, a He nuLe Ha GYHKLUIT ranysi HaLioHanbHOro aAMiHICTPaTMBHOIO Npaka.

BucHoBKM. Hanbinblw KOpuUcHMM JOCNig»KeHHAM i3 MpoaHani3oBaHMX BULLe Mi Yac aHanily ranysesBux
bYHKUIN KOHCTUTYUiMHOrO NpaBa YKpaiHu € npaua F0.B. Mupoxkosoi «Teopia GyHKUi agMiHiCTpaTUBHOIO Npa-
Ba» (M. 3anopixxa, 2017 pik).

I'Io—nepLue, e NOB'A3aHO 3 TUM, o, AK i ranysb KOHCTI/ITyLl,WIHOFO npae.a, raaysb aﬂMiHiCTpaTl/IBHOFO npaBa
HanexXxmtb Ao I'Iy6ﬂi‘-IHO-I'IpaBOBVIX.

MNo-apyre, [OCNiIOXKeHHA 3aBepLUEHO BiHOCHO HeLOAaBHO; 3 MPOaHani3oBaHMX y CTaTTi NpaLb BOHO € Hal-
6inbLU CyyacHUM.

Mo-TpeTe, pocnigxeHHA NpUcBAYeHO Teopil GYHKLiA aAMiHICTPaTMBHOrO Npaga, 3i 3HaYHUM aKLEeHTOM Ha
JOCATHEHHA He TiNbKW B aMiHICTpaTMBHOMY NpaB.i, ane i y Teopii ep»asu i npasa.

MNo-yeTBepTe, BapTO NMOBHICTIO MOrOAUTUCH i3 aBTOPCbKOo no3uuieto F0.B. MpoKKoBOI, Ha AKi BOHa IpyH-
TYE CBOIO NPaLo — aBTOP CAMPAETLCA Ha Te, WO «AOKTPUHaSbHI rany3esi focArHeHHA XXI| CT. xapakTepu3syoTbca
KapAHabHUM Nepernagom CyTHOCTI, 3MICTY Ta NPU3HaYeHHA aAMiHICTPaTMBHOIO NpaBa, NepexofoM Bif «aep-
MaBOLIeHTPUCTCbKOro» (iHTepecy AepaByv Ha NepLomy MiCLi, iICHYBaHHA NMIOANHN ANA AepKaBn) NpU3HaYeH-
HA aAMiHICTPaTMBHOIO NpaBa A0 «OAVHOLEHTPUCTCbKOro» (iHTepecu NognHN Ha NepLIOMY MicLi, iCHyBaHHA
LepKaBu Ans nogen) i3 akueHTom Ha 0coby AK OCHOBHOTO Cy6’eKTa aiMiHICTPaTUBHO-NPABOBUX BifHOCKH i Ha
NPU3HAYeHHs AePXKaBHUX OPraHiB, siIke MOMAra€e y CTBOPEHHI HeOOXiAHMX YMOB AJ1A peanisallii Ta 3aX1cTy npasa,

2 Tam camo. C. 17-23.
2 Tam camo.
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cB0O6O[ | 3aKOHHUX iHTEpeCiB 0cobM»?. Y KOHCTUTYLINHOMY NpaBi YKpaiHW Ui nepeTBOPeHHA BUKNKaNW 3MiHy
Ha3BW ranysi 3 «ep»<aBHOro» Ha KKOHCTUTYLiIiHe» MNPaBo.

HapewTi, H0.B. MNMupoxKoBa nepiognyHoO 3BepTaETbCA A0 TOrO, AK OKPEME MUTaHHS PO3B’sA3aHO daxiBUAMM
3 KOHCTUTYUiHOrO nNpaBa (Hanpuknag, y nigpo3gini 1.3. BOHa aHani3ye, AKi came 03HaKu ranysesBux GpyHKLUIN
BVMIOKPEMJTIOIOTb YYEHi-KOHCTUTYLIOHaNICTH).

MepcnekTnBM noganbWnX AOCAIAKEHD Y LIbOMY HamnpaAMi B6ayatloTbcA B aHanisi po3pobok daxisuis i3 rany-
3eBUX PUANYHUX HaYK, BUCHOBKM Ta Npono3udii AKnx mornm 6 ctatu y Harogi nig vac gocnigxeHHa GyHKLUin
ranysi KOHCTUTYLIMHOro Npasa YKpaiHu.

AHomauis

Y cTaTTi NPOAEMOHCTPOBaHO, AK JOCNIAKEHHS rafy3eBux OYHKLUiN ¢axiBUiB 3 iHWMX, HiXK KOHCTUTYLiHe
npaso, rafy3en MoXyTb OyTN 3aCTOCOBAHO B KOHCTUTYLIHO-MPaBOBKX PO3PO6Kax LIbOro NUTaHHA.

Pe3toMOBaHO, L0 HaNbiNbL KOPUCHUM BOCAIAKEHHAM i3 PO3MIAHYTUX Y CTATTi Nif Yac aHanily ranysesux
byHKLUIN KoHCTUTYLIHOrO NpaBa YKkpaiHu ctaHe npaud 0.B. Mupoxkosoi «Teopia GyHKUi aaMiHiCTpaTUBHO-
ro npasa» (M. 3anopixxa, 2017 pik). BACHOBOK aprymeHTOBaHO TakK: a) Mo-nepLue, AK i rany3b KOHCTUTYLiAHO-
ro npaea, rany3b agMiHICTPaTMBHOIO MpPaBa HaneXxuTb Ao Ny6niYHo-NpaBoBuX; 6) No-apyre, AOCNIAKEHHA 3a-
BEPLUEHO BIAHOCHO HELLOAABHO; 3 MPOaHaNi30BaHMX y CTaTTi NpaLb BOHO € HabiNbL CyYaCHUM; B) MO-TPETE,
[OCNIOXEeHHA NPUCBAYEHO Teopil GYHKLUIN aaMiHICTpaTMBHOIO Npa.a, 3i 3HaYHVMM aKLEHTOM Ha JOCATHEHHSA
He Ti

Summary

The article demonstrates how the study of sectoral functions of specialists in fields other than constitution-
al law can be applied in the constitutional development of this issue.

It is summarized that the most useful study among those considered in the article in the analysis of sectoral
functions of the constitutional law of Ukraine will be the work of Yu.V. Pirozhkova “Theory of functions of admin-
istrative law” (Zaporozhye, 2017). The conclusion is reasoned as follows: a) first, like the branch of constitutional
law, the branch of administrative law belongs to the public law; b) secondly, the study was completed relatively
recently; of the works analyzed in this article, it is the most modern; c) thirdly, the study is devoted to the theory
of the functions of administrative law, with a significant emphasis on achievements not only in administrative
law but also in the theory of state and law.
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rl’he essence and principles of interaction
of the National police with other entities
in the field of combating domestic violence

CymHicmb ma npuHyunu e3aemodii HayioHanbHoi noniyii
3 iHwumu cy6'ekmamu y cehepi npomudii domawHLOMy Hacusbcmey

W iryna Skakun
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O0OMAWHE HACUIbCMBO, 83AEMODis, HayioHanbHa noniyisa, npuHyunu 83aemo0il, npomuois.

Bctyn. HauioHanbHa noniuia caMoCTiiHO He B 3MO3i HaNIeXXHUM YMHOM 3abe3neunTn epeKTUBHY NPoTULio
Ta 3anobiraHHA TakoMy MaclwTabHOMY 3a CBOIMM po3MipamMu ABMLLY, AK AOMALUHE HAaCUNbCTBO, afKe BKa3aHUiA
beHoMeH oxonne NPaKTUYHO BCi chepu cycninbHOro XuTTA. Pa3om i3 TM gepkaBa NOBMHHA 3abe3neuntu AK
npodinakTKy NpoABiB AOMALWHbOrO HACK/bCTBA, TaK i IX MPUMNVHEHHA Ta MiHiMi3aUilo WKigNMBOro BNAMBY Ha
CyCMinbHi BiBHOCUHWY, WO nepebyBatoTb Nif il oxopoHoto. Tomy y aep>kaBi CGOPMOBaHO AOCUTb PO3raJlyXKeHy CU-
CTeMy AiepKaBHUX Ta HeflepKaBHVX CTPYKTYP, AKi crevianisyoTbca Ha NpoBefeHHi NPodinakTMKM JOMaLIHbOro
HaCUNbCTBA, MPOBEAEHHI OCBITHIX 3aX0AiB, CNPAMOBAHKX Ha MIAHATTA 3arasbHOro PiBHA 06i3HAHOCTI cycninb-
CTBa NMpPO MPOABY AOMALUHbOIO HAaCUNbCTBA, MPUMMHEHHA NPOABIB JOMALIHbOIrO HaCWIbCTBA, 3abe3neyeHHn
YCYHEHHS LWKignMBux HacnigKie, 3aBAaHUX YKazaHMMU NPOsABaMU, AKi MOBUHHI B3aEMOZIATY Mixk coboto.

AKTyanbHicTb #aHOi CTaTTi NONAra€e y ToMy, Lo, NOMNPY HaABHICTb JocnigxeHb y coepi B3aemopii Haui-
OHasIbHOI NOAILIT 3 IHWKM Cy6'eKTaMM, CbOrOAHI BiACYTHI KOMMAEKCHI AOCNIAXEHHSA, AKi 6 BU3HAYanu NOHATTA,
CYTHICTb, Ta OCHOBHI NPUHLMNM B3aeMOAii HauioHanbHOI noniuii 3 iHWUMK CTPYKTYpamu came y chepi npotumgii
[LOMALUHbOMY HaCUIbCTBY.

MerTolo flaHOro fOCNiIAMKEHHA € BM3HAUYEHHA NMOHATTA, CyTHOCTI Ta HajaHHA XapaKTePUCTUKN OCHOBHUX
NPUHLMNIB B3aemogdii HauioHanbHOI NONiLil 3 iHWKM JepXKaBHMMM OpraHaMuy Ta HeypAZOBUMM OpraHisauiamm y
chepi npoTuaii JoOMaLHbOMY HAaCcUbCTBY.

AHani3 octaHHiX gocnigXKeHb i ny6nikauin. Okpemi acnekTn B3aemogii HauioHanbHoI noniuii 3 iHWWM
JepaBHUMM OpraHamu Ta HeypAZOBMMM OpraHi3auiaMmu OCnig»KyBany Taki BUeHHi, Ak B.b. ABep’aHos, 0.1. bu-
TaK, 10.C. Hazap, B.M. MununuwwH, €.B. CeprieHko, M.IM. Tkay, 0.C. Topkaiino, B.B. Yymak Ta 6arato iHLmX.

Buknap ocHoBHoOro martepiany. €BpornelicbKa KOMICiA y Mexax NpPoeKTy «EBpobGapomMeTp» YyCTaHOBWNA,
O rPOMAACbKICTb BM3HAYaE, WO OAHUM i3 FONOBHUX OPraHiB y NpoTuail AOMALIHbOMY HaCUIbCTBY MOBUHHA
6yTr noniyia — 90% onuTaHWX pPecroHAEHTIB NiATPUMYIOTb TaKy no3uuito’. Pa3om i3 TiM, 3BaXkatoum Ha Te, Lo
AOMALUHE HACUTbCTBO XapaKTEPU3YETbCA Ay>Ke BENNKOIO TATEHTHICTIO MOPIBHAHO 3 iHWWMW BUAAMIY MPaBOMo-
pYyLLEeHb, a TAKO>K OXOMJIHOE AOCTAaTHbO BENMKMI NNACT CYCNiNbHMX NPaBOBIAHOCKH, A/1A MOAONAHHA LibOro ABMLIA
Ly>Xe BaxJIBoIo CcTae epeKTUBHA CniBNpaLA NoNiLeNCbKMX 3 iHWKMY AepXXaBHMMY OpraHaMy Ta HeypAaZoBUMY
opraHizauiamun.

Y pamkax NopyLLEHOro NUTAHHA HeOOXiAHO NpoaHani3yBaTn TyMayeHHsA 3MiCTy TaKOrO MOHATTA, AK «B3a€E-
mopfis».

B3aemogia 03Haua€ «B3aEMHO AifATU», «CMNiNIbHO MpaLloBaTW», «CNiBPOBITHNYATUY; B3AaEMO/iA 3aCHOBaHa Ha
3aKOHi Ta MiA3aKoHHUX aKkTax. B3aemogis — ue AiAanbHICTb onepaTUBHKX NigPO3AiNis, cninbHa abo NorogxeHa
3a MiCLIeM | YaCOM Y MEeBHUX MeXax Mi>k co00t0 Ta 3 iHWMUMK nigpo3ginamu i cny6amu, Wo 3[iNCHIOETbCSA Bif-

' Kenni J1. HacunbcTBO WoAO0 XiHOK i AiTen. HoBUiA nornag Ha noniueincbKy AisnbHICTb, i iHHOBALiMHICTL Ta NpodecioHaniam :

HaBYaNbHUI NOCIOHMK. JIbBiB : AcTponabia. 2011. 175 c.
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MOBIAHO 0 iXHbOI KOMMEeTEHLUIiT Ta CMPAMOBaHa Ha BUABJIEHHA Ta NPUMWHEHHA 3104MHIB, HENTpani3auio npu-
UVH | YMOB, fIKi CNPUAIOTD TX YUYMHEHHIO? BenvKknii TnymauHmin COBHMK BU3HAYa€E Lell GeHOMEH, fAK «...npoLec
6e3nocepegHbLOro Ta ONocepeKoBaHOro BMMBY 06'eKTiB (Cy0’'eKTiB) OAMH Ha OQHOTO, L0 NMOPOLXKYE B3aEMHY
3YMOBJIEHICTb | B3aEMO3B'A30K...»".

BapTo 3ayBakunTW, L0 B3aEMOAIA AK KOMMJIEKC Ai Ta 3aX04iB MOBMHHA MaTU KOHKPETHO BU3HAYeHy MeTY, 3
AKOI0 | BUMHAIOTbCA 3a3HAYeHi CNifbHi Ail.

10.C. HazapoB 3a3Hauae, o B3aEMOAiA OpraHiB BHYTPILWHIX CNpaB 3 iHWuMK cy6’ekTamn cuctemn npodi-
NaKTUKM aAMiHICTPaTUBHMX MPaBoNopyLleHb XapaKTepu3y€eTbCA BCTYNOM NepLUnX Y Pi3HOMaHITHI opraHisauinHi
3B'A3KN. Lli 38’A3KM 3a po3nofifioM NOBHOBaXeHb o4O OopraHidauii NpodinakTMyYHNX 3axofiB HayKoBeLb Npo-
MOHYE NOAINUTI Ha TaKi: 38'A3KM CybopAMHaLiIHOro Ta KOOPAMHALINHOMO BNIMBY Ha OpraHu BHYTPILLHIX crnpas
i3 METOI0 HanarogXeHH:A B3aEMOZIl 3 iIHLUINMU Cy6’€KTaMM CMCTEMU; 3B'A3KM CNiBPOBITHNLTBA OpraHiB BHY TPILLHIX
Cnpag i3 gepkaBHUMI, CAMOBPSAHVUMM OpraHamm Ta FpPOMaACcbKMMM OpraHizauisMmu B npodinakTuui agmiHicTpa-
TUBHUX MPABOMOPYLLEHb; 3B’A3KN OpraHizauiiHOro BNaMBY OpraHiB BHYTPILLHIX CNpaB Ha iHWN1X Cy6’eKTiB Npo-
bINaKTUKKM agMiHICTPAaTUBHMX AeniKTiB?,

3Bakatouu Ha crneundiky deHoMeHy OMALIHbOrO HACUbCTBA, Cif 3a3HAUUTK, WO KIHLEBOI METOI B3a€E-
mogii Mi>k HaljioHanbHoto noniui€to Ta iHWYMK cy6’ekTamm oo 3anobiraHHA Ta NPOTUAIT JOMALLIHbOMY HaCUJTb-
CTBY € MiHiMi3aUia WKoAW, 3aBAaHOT AOMALUHIM HaCUIbCTBOM, Ta 3MEHLUEHHSA CTyneHA NaTeHTHOCTI BKa3aHoro
HeraTUBHOIO ABULLA.

3 ornAgy Ha BULWEBMKNAAeHe, MPOMNOHYEMO PO3YMITU Mif, MOHATTAM «B3aemopia HauioHanbHoOI noniuii 3
iHWKWM JepKaBHMMW OpraHammn Ta HeypAdoBMMM OpraHisauiasMn Woho npoTuail AOMaWHbOMY HacUbCTBY» —
NeBHWI Mpouec, CNPAMOBaHWI Ha 3abe3neyeHHs criBnpaLi, BUABMAEHHS, NPUNUHEHHA BUMNAAKIB YUMHEHHSA
LOMALUHbOrO HaCUNbCTBA, MPUTATHEHHA NPaBOMOPYLUHWKIB A0 OPUANYHOI BiANOBiAaNbHOCTI, BCTAHOBMIEHHS,
BMBYEHHSA Ta YCYHEHHSA MPUYMH, O CPUAIOTb NPaBOMOPYLUEHHAM Ha CiMeHO-NOBYTOBOMY IPYHTI, @ TaKOX BU-
XOBaHHA HaceneHHA B AyCi «HyIbOBOI TONEPaHTHOCTI» A0 reHAepPHO 3yMOB/IEHOrO HACUNIbCTBA, @ TAKOX MPOABIB
AOMALUHbOIO HAaCUbCTBA.

Ha gymky A.IM. 3akantoka, nif Yac npoLeciB B3aEMOZii 3 MeTOo 3anobiraHHA HeraTMBHUM ABULLAM Y CYCnifb-
CTBI i Cy6'eKTV NOAINATLCA Ha TPU rpynu: 1) opraHy Ta opraHisauii, AKi KepytoTb AifNbHICTIO, OPraHi3oByOTH i,
CTBOPIOIOTb CUCTEMY YNPABIiHHA Heto; 2) opraHun Ta opraHisauii, A1 AKX 3anobiraHHA HEraTUBHUM ABULLLAM, IX
nposBaM BXOAMTb 10 OCHOBHMX 3aBAaHb Ta GYHKLUIN; 3) opraHu, yCTaHOBW, opraHi3auii, dyHKLii Ta NOBHOBaXKeH-
Hs, AIKi He MatoTb LjiNbOBOro CNPAMYBaHHSA Ha 3anobiraHHA BKa3aHVIM HEraTMBHVM ABULLAM, aJie IXHA AiAnbHICTb
NpPAMO BMAIMBAE Ha 3aM06iXKHI NpoLecy Woao Taknx ABMLLY.

3 ornAgy Ha BKasaHy KnacudikaLito, MOXHa JOCTEMEHHO CTBEPAXKYBaTK, Wo HauioHanbHa noniuisa BigHo-
CUTbCA [0 APYrol rpynu OpraHiB, ag»ke NPOoTUAIA NPoABaM JOMALIHbOrO HaCUIbCTBA € OAHIEI0 3 HANTONOBHILINX
T GyHKLi.

[lo cy6'eKTiB, AKi B3aemMopitloTb Mixk coboto y chepi NpoTMAil OMALHbOMY HacUAbCTBY, Hanexatb: 1) cre-
LianbHO YNoBHOBAXeHi opraHu y cdepi 3anobiraHHs Ta NpoTuaii LOMallHbOMY HaCWIbCTBY (HanpuKnag, LeH-
TpanbHWIA OpraH BUKOHABYOT BNaaw, LWo 3abe3neuye popmyBaHHA fepKaBHOI NoNiTUKN y cdepi 3anobiraHHsA Ta
npoTUAil LOMaLIHbOMY HAaCUIbCTBY); 2) iHLWI OpraHy Ta YCTaHOBM, Ha AKI NOKNadaloTbCs GYHKLIT i3 34iCHeHHA
3axopiB y chepi 3anobiraHHA Ta NPOTUAIT AOMALLIHbOMY HAaCUbCTBY (HanpurKknag, cny»ou y cnpaax giten); 3) 3a-
rasibHi Ta creuianizoBaHi cnyx6m NigTPMMKIM NOCTPAXAANMX ocCib (Hanpuknag, LeHTpu couianbHUX cyx6 ana
ciMm'i, piTenn Ta monogi); 4) rpomazAaHy YKpaiHu, iHo3emui Ta ocobu 6e3 rpomafaHCTBa, AKi nepebyBatoTb B YKpaiHi
Ha 3aKOHHUX MiacTaBax®.

2 MixHapogHa noniyeincbka eHuuknonegis : y 10 T. T. 6: OnepaT1BHO-PO3LUIYKOBa AiAnbHiCTb noniuii (Miniyii). Kuis, 2010. 1128 c.
3 Benukuii TRYMayuHUI CNIOBHMK Cy4acHOi yKpaiHCbKOi MOBM (3 fof. | fonos.) / yknag. i ronos. pea. B.T. Bycen. Kuis ; IpniHb : MepyH,
2005.1728 c.

4 Hazap 0.C. B3aemogia opraHiB BHYTPILUHIX CMpaB i3 MiCLEBMMU OpraHaMu BMKOHABYOI BfagM Ta OpraHamu MicLEeBOro
camoBpAfyBaHHA y NpodinakTMLi agMiHiCTpaTUBHIKX NPaBoOMNopyLLeHb : MOHOrpadis. JIbBiB : JIbBIBCbKMI AepKaBHUI YHIBepcuTeT
BHYTpILWHix cnpas. 2012. 160 c.

® 3akanoka A.M. Kypc cyyacHoi yKpaiHCbKOi KpMMIHOMOTIT: Teopia Ta NpakTMKa : HaBYaNbHWUIN MOCIOHUK : Y 3-x KH. KHura 1:
TeopeTnyHi 3acagu Ta icTopia po3BUTKY YKPaiHCbKOT KpUMiHOAOriYHOT HayKu. Kinis : IH Ope, 2007. 424 c.

6 TMpo 3anob6iraHHs Ta NPOTUAi0 AOMALLUHbOMY HAaCcUNIbCTBY : 3aKoH YKpaiHu Big 07.12.2017 N 2229-VIIl. URL : https://zakon.rada.
gov.ua/laws/show/2229-19.
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Cnig 3ayBakuTy, WO palioHanbHe BUPiLWeHHA Npobnem, Wo BUHUKaTb y chepi edbekTMBHOT npoTugdii npo-
ABaM AOMaLLHbOro HaCUIbCTBA, MOXKMBE fMLIe 338 YMOBU AOTPUMAHHA YITKUX MPUHLMMIB B3aEMogil 3a3Have-
HUx cy6’ekTiB. Came JOTPMMAHHA LMX NPUHLMMIB Ta IX OfHaKOBe PO3YMiHHA CTOPOHaMK B3aeMogil fafyTb 3MOry
3HAYHO NiABMLWNTK iT AKICHNI piBEHb.

MprHUnnu B3aemogdil HauioHanbHOT NoAiLil Ta HefepXaBHUX i AepKaBHUX YCTaHOB LWOAO 34iMCHEeHHA Npo-
TUAIT JOMALIHbOMY HaCUIbCTBY YMOBHO MO>KHA MOAINUTY Ha ABi OCHOBHI rpynu: 3arasibHO-MPaBOBi Ta cnevlianbHi
NPUHUUNK. Y nepLiomy BUNagKky NaeTbCa Npo HU3KY KOHCTUTYLIMHUX NPUHLMNIB, WO 3aKpinoTb NPaBoBi 3a-
cagm Takoi B3aemogii. [1o 3aranbHO-MPaBoOBMX NMPUHLMNIB AOUISIbHO BiAHECTN TaKi: 3aKOHHICTb, F'YMaHi3m, rnac-
HiCTb, LOTPMMAHHA NpaB i cBo6oA NoANHN Towwo. Mpyna cnelianbHKX NPUHLMNIB B3aEMOil NOB'A3aHa 3 NeBHU-
MU 0COBNIMBOCTAMM LiANbHOCTI Cy6’EKTIB TaKol AiANbHOCTI WOAO 34iNCHEHHA NPOTUAiT JOMALIHbOMY HACUITbCTBY.
[lo Takmx NpUHLUMNIB MOXHA BiHECT NPUHLMMAN NIaHYBaHHA, NPOrHO3yBaHHA, HAYKOBOCTI, ONepaTMBHOCTI Ta
FHYYKOCTi, CUCTEMHOCTI, JO6POBiNbHOCTI TOLLO.

MpuHUMNK B3aeMogii He iCHYOTb cami No cobi, iXHA JiA Mae CBill NpoAB y B3aeMHOMY BrnwmBi. Li npuHunnn
AOMOBHIOKOTb OAMH OAHOTrO, BM3Havaloum AK HanNpAM, Tak i XxapakTep B3aemogii HauioHanbHOI noniuii 3 geprkas-
HUMW Ta HelepXkaBHUMK ycTaHoBamu. Lii npruHumunn matotb 6y Tr BigobparkeHi i 3akpinneHi, Hacamnepes, y HOp-
MaTUBHWX aKTax, AKi perynorTb 4iafbHICTb 3a3HaYeHMX Cy6'eKTiB.

MpUHLMN 3aKOHHOCTI € KOHCTUTYLiMHMM npuHUumMnoM. CtaTteto 8 KoHCTUTYyLil YKpaiHu nporonowyetbca
NPUHLUN BEPXOBEHCTBA NMpaBa i BU3HAYAETbCA, WO KOHCTUTYLIA YKpaiHN Ma€ HaMBULLY LOPUANYHY CUNY 1 YCi
HOPMAaTMBHO-NPABOBI aKTV MNOBUHHI BiAMOBIAATA 11 | NPUNMATLCA Ha Ti OCHOBI.

MprHUKMN BepXxoBeHCTBA NpaBa peanisyeTbCsA, Hacamnepe[, Yepes BepXOBEHCTBO KOHCTUTYLIT i NpaBoBOro
3aKOHY’. Y CT. 6 KOHCTUTYLT 3aKpinneHo, Wo opraHn 3akOHOAABYOl, BMKOHABYOI Ta CY[,0BOI BNagm 34iNCHIOTb
CBOI MOBHOBAKEHHA Y BCTAHOB/EHNUX Li€l0 KOHCTUTYUi€0 Mexax i BignoBigHO A0 3aKoHiB YKpaiHu. CtaTtta 19
KoHcTuTyLii BU3HAYaE, Wo NpaBoBui NOPALOK B YKPaiHi FPYHTYETbCA Ha 3acajax, BiAMoBiAHO [0 AKUX HIXTO He
MOKe BYTV NpUMYyLLEHNIA PoBUTY Te, WO He nepebayeHO 3aKOHOAABCTBOM, LLO OpraHu Aep»KaBHOI Bnaau Ta
OpraHu MicLLleBOro caMoBpALYyBaHHs, iX NOCafoBi 0cobu 3000B'A3aHi AiAT N1Le Ha NiCcTaBi, Y Mexax Ta y cno-
Ci6, wo nepepbaueHi KoHcTUTyLiEo Ta 3aKoHaMM YKpaiHW. Y CT. 68 3aKpinneHnint 060B’A30K KOXHOIO HEYXMIbHO
nopepxyBatnca KoHcTuTyuii YKpaiHu Ta 3aKoHIB YKpaiHuW, He nocAraTy Ha npasa i cBo6OAK, YecTb Ta FigHIiCTb
iHLWIMX mopen®.

Tak, ykazaHi npyHLmMnu 3060B8’A3yt0Tb Nigpo3ainy HauioHanbHoI noniuii nig yac 3aificHeHHsA 3axofiB B3ae-
MOZIT AiATM BUKITIOYHO B paMKax 3aKOHY, HeyXUIbHO AOTPUMYBaTUCA NPUMNNCIB HOPMATUBHO-NPABOBMX aKTiB, AKi
pernameHTyoTb Ty Yi iHLWY JiANbHICTb. TaKUM YMHOM, B3aemopia HauioHanbHOI noniuii 3 Aep»kaBHUMN Ta Hefep-
MaBHMMUW yCTaHOBaMM M€ 3[iNCHIOBATUCA Ha NiACTaBi NPaBOBOro A03BOY. AKLLO »K MMTaHHA Takol B3aEMOAIT He
BPEryfboBaHO MPaBOM HaNIEXHMM YMHOM, Y TaKOMy pa3i cy6’ekTn B3aEmogii MaloTb AOTPUMYBATUCA KpUTepiiB
JOLiNbHOCTI Takoi B3aemopir®.

MpUHUMN ryMaHi3aMy nosiAra€ y BU3HaHHI Ta AOTPUMaHHI npaBs i ceo6oa ntoanHW. [JaHWin NpuHLUMN Aa€ 3MOry
Cy6’eKTam B3aEMOAIT BU3HAUNTM MOXKIIMBOCTI OAUH OJHOTO A CAYLIHO NiAiNTL [0 BUpPiLLeHHA Npobnem B3aeMogii,
L0 MOXYTb BUHMKATK Mif Yac Takoi AisnbHOCTI. [TpyHLMN rymaHi3my cnipusae BUPOOeHHI0 HalbinbLu paLioHanb-
HUX MofZene NOBEeAiIHKN Aep>KaBHUX Ta Heflep»kaBHUX Cy6'eKTIB B3aEMOZIi BigNOBiAHO [0 HAABHUX YMOB iXHbOT
AiANbHOCTI, peanbHOro cTaHy Ta MOXKNMBUX 3aX0iB B3aEMOJI.

Hepo3pyrBHO i3 NpuHLMNamMy 3aKOHHOCTI Ta F'yMaHi3My NOB's3aHMIA NPUHLMN AOTPVIMaHHA Npas i cBO6OA, Jto-
OVHW, KNI 03HaYa€ HeoOXiaHICTb JOTPUMaHHA Cy6'ekTamy B3aeMogii npaB i cBO6OS AK OAVH OAHOTO, TaK i iHLWMX
Cy6’eKTiB, WO MaloTb Be3rnocepeHe Ui onocepeaKoBaHe BiAHOLWEHHA [O Takol B3aeMogil. [pomagaHu YkpaiHu
MatoTb NPaBO CTBOPIOBATY 3a CBOIM BUOOPOM rPOMaAChKi 06’'eAHaHHA (y TOMY YnCi i MPaBOOXOPOHHOI CMPAMO-
BAHOCTI) 6€3 OTPMMaHHA CneLjianbHOro NonepeaHbOro JO3BOJY OPraHiB AeprKaBHOI Bfagmn Ta OpraHiB MicLIeBOro
CamoBpAZYBaHHSA, @ TAKOXK BCTYMaTW 0 Takux 06'€4HaHb Ha YMOBax JOTPUMAHHSA BUMOT iXHiX CTaTyTiB.

Lo »x cToCyeTbCA AOTPUMAHHA NPUHLUMUMY r'yMaHi3My Ta 3abe3neyeHHs JOTPUMaHHA NpaB NIOAUHN Nig yac
B3aemogii opraHis HauioHanbHOT noniuil 3 iHWKMK AepXKaBHMMW OpraHaMu Ta HeypAAoBUMU OpraHisauiamm

7 Topuka K0.H. OCHOBY KOHCTUTYLIHOTO YCTPOI0 YKpaiHu : HaBYanbHUI NoCi6HMK. XapkiB. : Mpaso, 1999. 320 c.
8 TkaueHko O.B. MprHUMN KOHCTUTYLINHOI 3aKoHHOCTI. MpaBo i cycninbcTBo. 2013. N2 6. C. 66-71.
° 3aBanbHuii M.B. MpuHUMNN B3aemopil AepaBHNX Ta HEJEPKaBHMX CY6'EKTIB NPaBOOXOPOHYM B YKpaiHi. MpaBoBuii yaconmc

HoHbacy. 2018.N2 1(62). C. 114-119.



The essence and principles of interaction of the National police with other entities in the field of combating... ‘§

LOAO NpOoTUAIT LOMALIHbOMY HaCUSIbCTBY, TO Cif 3ayBaXKMNTK, LLO AiA BKa3aHWX NPUHLMMIB HEPO3PMBHO MOB'A-
3aHa i3 3abe3nevYeHHsAM BiGHOBJIEHHS MOPYLLEHMX MPAB NOTEPMINMX Bif 4OMALLUHbOIO HaCUSIbCTBA OCi6 Ta Hefo-
NYCTUMOCTI NOPYLUEHHA NPaB MPaBoONOPYLUHNKIB.

MpVHUMN racHOCTI O3HAYa€ BIAKPUTICTb B3aEMOZIl, ane e B NeBHUX MeXaX, L0 BCTaHOBJIEHI 3aKOHOAAB-
ctBOM. KoHdiaeHLUilHicTb B3aeMogii HalioHanbHOT noniii 3 iHWMM fep>kaBHYMMW OpraHaMm Ta HeypPsAOBYMU OpraHi-
3auiAaMu Woao NpoTmail JOMaLHbOMY HAaCUNbCTBY MPUMYCTUMA, AKLLO Lie HeobXigHO AnA peanisadii Ta 3abe3nevyeHHs
npaB i CBOOOA NIOANHY, 30KpeMa NnoTepninoi ocobu, AOTPUMaHHA IHTepeCiB AepKaBu B 06CA3i Ta BUMNaaKax, nepem-
6aueHyx 3aKOHOM. BigKpuTicTb Takoi B3aemogii 6e3 3aBaHHA LWKOAM iHTepecam noTepninoi 0cobr Mae TakoX Npo-
bINaKTUUHWI xapaKTep, agKe No-nepLue, NOMyNAPU3YE Y CYCninbCTBi AiANbHICTb YKa3aHNUX Cy6'eKTIB, LEMOHCTPYOUN,
TaKMM YMHOM, Te, L0 AepaBa rotoBa 60poTncA 3 NpPosBaMM JOMALLIHbOrO HaCUbCTBA B YCiX chepax CycninbHOro
XKWTTA Ta 32 JONOMOrOI0 BCiX HAABHMX PECYPCiB, a NO-Apyre, BKOTPE Harafye CycrinbCTay, WO Npobiema JOMALIHbOro
HacuIbCTBA AaBHO nepectana 6yTn «CiMENHO CPaBoo», TM CAMUM 3HVKYIOUM JIATEHTHICTb TAaKOTO ABMLLA.

[oTprMaHHA NPUHLMNY rMacHoOCTI, 30KpeMa, 3060B'A3ye HauioHanbHy noniuito iHGopmyBaT HaceneHHA
Npo AisNbHICTb rPOMaacbKux GopmMyBaHb 3 OXOPOHU MpaBonopAaKy. Take iHPpOpPMyBaHHA NOBUHHO GyTY NOB-
HUM, ycebiyH1M, OXONJIOBaTY Pi3Hi NUTaHHA NPOINAKTUYHOI AianbHOCTI HalioHanbHOT noniyii Woao BUMHEHHSA
3axofiB i3 NpoTuMail NposaBamM AOMAaLIHbOro HacunbcTBa. Lie gonomarae BUacHO BXKMBaTU 3aX0fAiB WOAO0 Hefony-
LLeHHA NopyLIeHb 3aKOHHOCTI, Mponarye y4yacTb F[POMafCbKOCTi y NPOTUAIT NposABaM AOMALUHbOrO HACUbCTBA,
CTBOPIOE HABKOJO BKAa3aHOro sBYMLLA OPeOosl HETEPNMMOCTI, Ja€ 3MOry 36iNbWNTI KinbKicTb 0Ci6, AKi BUpIiWaTbh
6paTy yyacTb Y NOCTilHI 60pOTbOI 3 NPOABaMM LOMALLUHbOIO HaCUJIbCTBA.

MprHUUNK B3aEMOAI, WO BIJHOCATLCA A0 APYroi rpynu, MalTb NEBHUIA crewianizoBaHUN 3MICT, WO AaE
3mory HauioHanbHil noniuii pasom 3 iHWKM AepKaBHUMU OpraHamm Ta HeYpPALOBMMYK OpraHisauismm y coepi
NPOTUAIT LOMALLIHbOMY HAaCUIbCTBY JOCAraTY palioHanbHOCTI Y criBnpaLi O4VH 3 OQHVM 33 OKPeMUMU CKNag-
HVKaMK npoLiecy B3aemodgil.

3oKpema, NPUHUMN NAaHyBaHHA Ja€ 3Mory HauioHanbHin noniuii 3 iHWMM gepXaBHMMM OpraHamu Ta He-
ypPAZOBMMM OpraHizauiamm Woao NpoTugii LOMalHbOMY HACUAbCTBY BUPILLYBATU NUTAHHA B3aEMOSil 3aBYaCHO
Ha MNaHoBIN OCHOBI. 3aBAAKWN NNaHyBaHHIO Cy0'eKTU B3aEMOZIi Y 3MO3i ONTMMasibHO PO3NOAINATU HasBHI CUn
Ta 3200V 3 METOI0 LjinecnpsiMoOBaHOrO, Pi3HOMIAHOBOIO BM/IMBY HA NMPaBOBIAHOCKHM, WO CKadaloTbCA Mif yac
B3aemogii. MpurHUMNM NnaHyBaHHA Ta 6e3nepepBHOCTI peani3yTbCaA WAAXOM PO3POoONEHHA KOMMIEKCHUX nna-
HiB, CNPAMOBAHMX Ha 3MiLHEHHA NpPaBonNopAAKY. [pu LboMy NOBMHHa BPaxoByBaTNCA PONib HacesleHHA (rpo-
MaACbKMx 06'€aHaHb | rpoMaasH) | HefepKaBHUX Cy6'eKTIB y chepi npoTMAil JOMALHbOMY HAaCUbCTBY.

I3 NPYHUMNOM MNaHyBaHHA LWiNIbHO MOB'A3aHMIA NMPVHLMUM NPOrHO3YBaHHA, AKUA Ja€ 3Mory nepepbaunTu
MOXJIVBI YCKNaAHEHHS 0OCTAaBVH B3aEMOZIT 3 METOIO iX MONepeKeHHS Pi3HOMaHITHUMM NPUNOMaMK Ta 3acobamu.

MpUHUMN ONepaTMBHOCTI 1 FHYYKOCTi B3aEMOAII NOB’'A3aHMIA i3 HEOOXIAHICTIO pearyBaHHA Ha MiHIMBY 06-
CTaHOBKY B3aemofii. BiH Jae 3Mory B CyKynHOCTi 3 NpUHUMNAMK MAaHyBaHHA i MPOrHO3yBaHHA nepenbauntu
MOXJTMBY 3MiHY, YCKNafHEHHA NpoLecy B3aEMOZIi A1 CBOEYACHOrO Ta ONepaTMBHOIO Ha HbOTO pearyBaHHA 3
METOI0 JOCATHEHHA 3aM/IaHOBAHOrO pe3ysbTarTy.

MprHUMN HayKOBOCTI MOMIAra€e y CTBOPEHHI CUCTEMU PerynapHOro MOHITOPUHIY AiAnbHOCTI HauioHanb-
HOI NoniLil 3 IHWWM AepKaBHMMW OpraHamu Ta HeypA4OoBMMY OpraHisauiamn Woao NpoTUAii AOMaWHbOMY Ha-
cunbcTBY. MOHITOPUHI NOBMHEH 3[iNCHIOBAaTUCA HA HOPMATUBHO-MPaBOBI OCHOBI HaMbiNbL KOMAETEHTHUMU
daxiBLAMM NPaBOOXOPOHHMIX OPraHiB i3 METOK OKPECTEHHS KoNa Npobsiem, Lo CTOCY0TbCA B3aEMOSiT NpaBo-
OXOPOHHMX OPraHiB i POMAaACbKOCTI WOoAO NPOTUAIT MPaBONOPYLEHHAM, BUABMEHHA HEQONMIKIB | MOXINBOCTEN
NiaBULLEHHA epeKTUBHOCTI CMIiNIbHUX AilA, yNPOBaAXeHHs HOBMX GOPM B3aEMOAIi, BLOCKOHANEHHA iCHYIOUMNX
p0o3po6/IeHHA HOBMX HOPMaTMBHO-MPABOBYX aKTiB B aHii ranysi. 30kpema, u. 2. cT. 89 3akoHy YkpaiHu «[po
HauioHanbHy noniuito» BU3HAYag, Wo cniBnpawa MiXk NoniLi€ro Ta rpoOMafCbKiCTIO CNPAMOBaHa Ha BUABNEHHA Ta
yCyHeHHA npobnem, NoB'A3aHUX 3i 34iCHEHHAM NONILENCbKOI AiANBbHOCTI, | CMPUAHHA 3aCTOCYBAHHIO CyYaCHUX
METOAIB AN1A NiABULLEHHA PE3YNBTAaTUBHOCTI Ta eeKTUBHOCTI 3AiNCHEHHA TaKoI AiANIbHOCTI.

MpUHUUN CUCTEMHOCTI 1 KOMMIEKCHOCTI y B3aemofil HauioHanbHOI noniuil 3 iHWM1Mm Aep»KaBHUMK OpraHamu
Ta HeypAZOBMMYM OpraHisauiamuy Wogo NpoTUAil AOMaLHbOMY HaCUbCTBY 3abe3neuyeTbca: 1) egHiCTIO Linen
i HanpsAMIB AianbHOCTI; 2) KOMbiHaLi€ iICTOPMYHOro JOCBIAY 1 TpaaWUil i3 CyyacHO NPAKTUKOK B3aEMOLIT;
3) Bceb6iuHMM BMBYEHHAM CY0'€KTIB, 3 AKUMN Ma€ BiabyTuca B3aemofis; 4) KoopAMHaLI€ N NOrOXKEHICTIO Ail
LLOA0 B3AEMOIi; 5) KOHTPONEeM Haj NPoLLeCcoM B3aemogii.
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MpuHUMN [O6POBINBHOCTI B3aEMoAil BIiAHOCHO A0 B3aeMOAii HauioHanbHOI noniuii 3 iHWKM fep’KaBHUMM
opraHamu Ta HeypAadOBMMUM OpraHisauiaMmn Wofo NpoTuAil AOMALHbOMY HaCUbCTBY O3HAYAE B3aEMHe npar-
HEeHHA [0 B3aEMOZil Ha OCHOBI PO3yMiHHA MepeBar Takoi B3aemogii. lo6poBinbHICTb B3aEMopAii MoxKe MaTy Ha
MeTi oflepXKaHHA AK MaTepianbHMX, TakK i MOpPaNbHUX CTUMYNIB (pe3ynbTaTiB).

Cepepn npuHUMNIB APYrol rpynu chif BUAINUTA NPUHUUN B3aEMO3YMOBIEHOCTI, 3a AKOro npouepypa
B3a€EMOfIT CyNnpOBOMAXKYETbCA B3AEMHNM iHTEPECOM CTOPIH A0 Ai 0OfHa OAHOI. HaABHICTb B OAHIEI CTOPOHM AN,
Lo He nignagatoTb Mif iHTepecy iHWOT (He 3yMOBNEeHi iHTepecamu iHLWOT CTOPOHM), Pi3KO 3HMXKYE ePeKTUBHICTb
B3aemogii 1 Npu3BoAWTb A0 il NPUNMHEHHA. TaKMM YMHOM, MPVHLMUM B3aEMO3YMOBJIEHOCTI AA€ 3MOTrY 3pobuTn
BVMICHOBOK MPO HAABHICTb Mi>K Cy6’'eKTamMm B3aEMOSil y3rogpkeHnx (B3aEMO3YMOBJIEHNX) Aill WOAO AOCATHEHHA
edeKTBHOI B3aemogil.

BucHoBku. OTxe, B3aemogia HauioHanbHOI noniuii 3 iHWymM cy6’ekTamu Wwo[o npoTuaii AOMallHbOMY Ha-
CUNbCTBY Bifirpae BaXknmBy posib y 60poTb0Oi 3 TakM BUAOM NPABOMNOPYLLIEHHS, TOMY OCHOBHOIO ii MeTolo € nif-
BULLEHHA piBHA NPOINaKTNKN NPOABIB LOMALIHBbOIrO HACUIbCTBA A1 BUABJIEHHA TaKUX MPOABIB, X NPUMMHEH-
HSl, NPUTATHEHHA BUHHOT 0COOM A0 IoPUANYHOT BiANOoBiAaNbHOCTI Ta HalaHHA AOMOMOrY NoTepninnm ocobam
(MegruHoi fonomoru, PUANYHOI LOMOMOrY Ta MCUXONOTiYHOT peabinitauil).

AHomauis

Y cTaTTi goCnigeHo Ta HafaHo BU3HAUYeHHA NOHATTA «B3aeMofia HauioHanbHOI NoniLil 3 iHWKM AepXKaBHU-
MV OpraHaMu Ta HeypA4OoBUMM OpraHisauiamm Woao NpoTUAil AOMALLIHbOMY HAaCUNbCTBY», @ TAKOX AOCNIAXKEHO
OCHOBHI MPUHLMMYX TaKoT B3aEMOAIT Ta PO3KPUTO TX 3MICT.

4

Summary

The article examines and provides a definition of the concept of "interaction of the National Police with oth-
er government agencies and non-governmental organizations to combat domestic violence", as well as explores
the basic principles of such interaction and reveals their content.

BukopucmaHa nimepamypa:

1. Kenni J1. HacunbcTBO WOAO0 XiHOK i AiTeir. HoBWiA nornag Ha NoniueicbKy RianbHICTb, il IHHOBaLiNHICTb Ta NpodecioHanism :
HaBYanbHUI NOCiIBHUK. JTbBiB : AcTponabis, 2011. 175 ¢.

MixHapogHa noniuencbka eHuuknonegia :y 10 1. T. 6: OnepaTrBHO-pO3LLYKOBa AiANbHICTb NoAiuii (miniyii). Knis, 2010. 1128 c.

Benviknin TiymauHmin CNOBHUK Cy4acHoi YKpaiHCbKoi MOBW (3 gog. i fon.) / yknag,. i ron. pea. B.T. bycen. Kuis ; IpniHb : MepyH,
2005.1728 c.

4. Hazap 10.C. B3aemogia opraHiB BHYTPILIHIX CMpaB i3 MiCLEBMMM OpraHamyi BMKOHABYOi BNagu Ta OpraHamu MicLEeBOro
CamMOBpPAAYBaHHA Yy MpodinakTuyi agMiHiCTpaTMBHMX NpaBonopylleHb : MoHorpadis. JIbBiB : JIbBIBCbKMA fepKaBHUN
YHiBEpCUTET BHYTPILLHIX cnpas, 2012. 160 c.

5. 3akanoka A.lM. Kypc cyyacHoi YKpaiHCbKOI KpUMIHOJOTIT: Teopist Ta NPaKTUKa : : HaBYaNIbHUN NOCIOHUK ; y 3-X KH. KHura 1:
TeopeTunuHi 3acagu Ta icTopis PoO3BUTKY YKpalHCbKOT KpUMiHONOriYHOT HayKu. Knis : 11 I0pe, 2007. 424 c.

6. [po 3anobiraHHaA Ta NPOTHLiIO JOMALIHbOMY HAaCUNbCTBY : 3akoH YkpaiHu Big 07.12.2017 N2 2229-VIIl. URL : https://zakon.rada.
gov.ua/laws/show/2229-19.

7. Topwka t0.H. OcHOBYM KOHCTUTYLHOTO YCTpOto YKpaiHu : HaBYanbHMiA NocibHKK. Xapkis : Mpaso, 1999. 320 c.
TkaueHko 0.B. MpuHUMN KOHCTUTYLINHOT 3aKOHHOCTI. [Ipaso i cycninecmeo. 2013. N2 6. C. 66-71.

9. 3asanbHui M.B. MprHUMNK B3aeMogii fepaBHUX Ta HeflepKaBHUX CY0'eKTIB MPaBOOXOPOHY B YKpaiHi. lpasosuli yaconuc
LHoHbacy.2018.Ne 1(62). C. 114-119.

Iryna Skakun,
Postgraduate Student at the Department of Police Law
National Academy of Internal Affairs

Visegrad Journal on Human Rights



The concept and essence of the internship @

Vl’he concept and essence of the internship

lMpedmem ma npupoda cmaxyeaHHs1

W svitiana Skakun

Key words:
internship, continuing education, right to education, dual form of education.

Knroyosi cnosa:
CMaxys8aHHs, beanepepsHe HABYAHHA, NPABO HA 0c8imy, OyasabHa hopma ocgimu.

Realization of the right to work demands from the citizen interested in execution of an employment agree-
ment to own a certain complex of knowledge and skills which make it competitive in labor market. Employers
show interest to the highly qualified personal for the enterprises, institutions and organizations. High level of
professional competence of the person makes it possible not to agree to any work, and to agree as equals with
the employer on the terms of employment, to receive high salary and decent working conditions. However, the
lack of seniority and experience in this or that industry is a powerful barrier to a possibility of receiving decent
work. “Many young people are trapped in a vicious circle: they are unable to acquire work experience because
they cannot find a first job, but they cannot obtain a job because they do not have work experience”'.

The lack of sufficient practical experience, legal and professional knowledge, and often the moral read-
iness to the competition in labor market results in impossibility (complexity) to realize the right to work. The
necessary bridge between training and obtaining initial professional experience is training itself. This fact was
repeatedly noted on a meeting and conferences of the International Labour Organization, since the training is
an important part of the transition from education to paid work?

In order to settle this matter the legislation of Ukraine provided the possibility to have a training at the en-
terprises, in institutions and the organizations regardless of the form of ownership. Therefore, the researching
of the mechanism of the legal regulation of a training as a certain system of legal relationships that are formed
in the course of professional education, and exist together with the legal labor relationships, connecting the
process of capitalization of professional knowledge and skills of the worker, acquires special relevance. For this
reason there was a need to research the concept of training.

The purpose of this article is to develop a definition of the concept of training in modern realities of the
labor law of Ukraine.

The successful practice of the realization of training depends on the completeness of knowledge of content
and features of its conducting. Nowadays there isn’t the only view of a concept of training either in acts, or in the
views of scientists that results in quite often mistakes in law-enforcement practice. “What defines an internship
depends largely on who's doing the defining”®

To define a concept means to carry out the process of disclosure of its contents, to point out its essential
features. The sign is determined as essential when it (a)surely belongs to a subject (phenomenon) without which
it cannot exist, (b) expresses the concrete nature of a subject (phenomenon), thereby distinguishing it from ob-
jects (phenomena) of other types and sorts*.

So, Yu.P. Orlovsky considered a training “as a closing stage of education as here necessary practical and
organizing skills for the performing of the duties on certain positions are gained (the engineer, the economist,
the agronomist, the teacher, etc.). Also, in the course of the training the specifics of work are studied, special

' International Labour Organization (ILO). Global employment trends for youth 2013: A generation at risk (Geneva, International
Labour Office). 2013. P. 64.

2 The regulation of internship: a comparative study. International Labour Organization. URL: https://www.ilo.org/employment/
Whatwedo/Publications/working-papers/WCMS_629777/lang--en/index.htm. P.6.

3 Perlin R. Intern nation: How to earn nothing and learn little in the brave new economy / rev ed. (London, Verso Books). 2012.
4 Kondakov N.I. Logical dictionary-directory. Moscow : Nauka, 1975. 721 p.
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knowledge in the field of economy of production, the scientific organization of work and management go deep,
the acquaintance with the latest scientific, technical and production achievement take place™.

V.M. Ryzhkov notes that a training of young specialists promotes the improvement of quality of their prepa-
ration in higher education institutions and strengthen direct links between the higher school and production,
providing the successful adaptation of graduates during an initial stage of work and also the elimination of
essential shortcomings of training of qualified specialists®.

V.A. Geykhman and G.P. Mitil noted that a training is entered with the purpose of getting necessary practical
and organizational skills to perform the duties according to a post (the engineer, the economist, the agrono-
mist, the teacher), studying of specifics of the work and deepening of the specialization of the knowledge of
economy of production, the scientific organization of work and management, the acquaintance with the latest
scientific, scientific and technical developments’.

In “The big encyclopedic legal dictionary” a concept “training” (from fr. stage, originally — the formation
period, from late Latin stagium means stay) is defined as form of education, which provides the acquisitions of
practical experience and skills by students (listeners) employed as workers and applicants for more qualified
work (the highest position) for the first time, check of their professional level and business qualities and also
professional development®.

The labor law defines a training as a kind of training of personnel at a workplace under the leadership of
the responsible person after theoretical preparation or along with it for the purpose of practical mastering of
specialty, adaptation to the objects of service and management, acquisition of skills of fast orientation at a work-
place and other working methods.’

There are opposite views of definition of the studied concept. So, in “The big legal dictionary” under
A.Ya. Sukharyov's edition a training is called work in the specialty during a certain trial period (a test experience)
with the purpose to define an opportunity to enter an established post in theaters, orchestras, choreographic,
etc. art collectives, in legal profession and some other organizations.®

In his monograph L.M. Kapchenko gives several definitions of a concept of a training. So, the scientist notes that
the training of the young specialist is postdegree practice, the period of entry into a profession directly to a workplace
under the leadership of the skilled worker. Other definition of a concept a training without reference to a concrete sub
is defined by the scientist as passings by those who study a work practice for better mastering a profession.!

S.V. Venediktov comes to a conclusion that the training covers a wide range of the public relations which
arise before independent professional activity at the time when the direction of a higher educational establish-
ment sends a young specialist to the enterprise (institution, the organization) to get primary professional expe-
rience (student's practice) and come to an end with professional development of already created experienced
specialist who is ready for his position.'

We consider that the concepts of definition of a training given are very contradictory as they identify a
training with a trial period (a test experience) and educational practice (student’s practice). “There cannot be
synonyms in scientific language. It's its fundamental difference from the everyday speech. In a scientific theory,
a unique concept has to coincide with each phenomenon as it is complete, recognized and entered result of
synthesis of its many definitions"3.

5 Orlovsky Yu.P. Constitutional guarantees of the right to education in the USSR: monograph. Moscow : Nauka, 1986.121-122 p.

6 Panteleimonov A.E., Ryzhkov V.M. Industrial practice of students and internship of young specialists: educational-methodical
complex. Moscow : Higher School, 1987. 144 p.

7 Geykhman V.L. High School: Legal Issues : A Handbook. Kiev : Lybid, 1990. p.111.
8 The Big Encyclopedic ligal Dictionary. Ed. Yu.S. Shemshuchenka. Kiev: TOV Vidavnitsvo Legal Duma, 2007. p. 842-843.

° Large Ukrainian legal encyclopedia: in 20 volumes. National Academy of Legal Sciences of Ukraine; Inst. Of State and Law.
V.M. Koretsky NAS of Ukraine; National law Univ. named Y. Mydryi. Kharkiv, 2018. Vol. 11: Labor law/ editor S.M. Prilipko, M.I. Inshin,
O.M. Yaroshenko and others. p. 636.

1% The big legal dictionary. Edit. A.Ya. Sukharyov. 3rd ed., ext. and rework. Moscow: Dictionary Library “Infra-M", 2010. 858 p.

" Kapchenko L.M. Internship of the unemployed at enterprises, organizations and institutions in Ukraine (organizational and
methodological aspect): monograph. Kyiv : IPK DSZU, 2010. P. 31-32.

2 Venediktov S.V. Internship in the context of labor law. Collection of scientific works works. Kharkiv. Nation. Teacher. Un-ty named
G.S. Skovorody, 2007. Vip. 9 p. 67.

3 Inshakov O.V. Institution is the key to understanding economic institutions. Economic theory. 2011. N2 1. pp. 52-62.
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As it was fairly specified in the monograph “Current problems of legal regulation of test at the time of employ-
ment: the theoretically applied sketch” both in science of the labor law and in practice there are often questions
concerning the criteria of differentiation of category of” test “and the adjacent legal phenomena. Sometimes tests
are called also training™. Authors of this monograph told the main differences between a training and tests, namely:

a) The training purpose is to increase the level of professional competence of the worker, while the test
purpose is to check the compliance of its business qualities to the work entrusted to it;

b) the training can be held both at the enterprise where the person works and at another one, but tests can
take place at that employer with whom the worker signed the employment contract;

¢) during the test the worker performs the labor function assigned to them, but it’s different at a training;

d) while passing a training, the rules of the internal office schedule of the enterprise extend to the worker,
but at a test the extend to the employer with whom the worker signed the employment contract;

e) according to the results of a test the issue of expediency of further work of the worker at this enterprise is
resolved, but the results of a training are considered while deciding about a possibility of the transferring
of the worker on a higher vacant post by the assessment of the results of his work, during a competition
for the replacement of vacancies.

We agree with the conclusions about the existence of two separate concepts: training and tests which can-
not be united as each of them regulates different categories of legal relationship.

In our opinion, legal definition of a training connects it with the training relations, but it does not exclude
the connection with the labor relations. The training is a complex concept that contains several components,
namely: educational and practical.

The most important factor of economical, social and spiritual development of humanity, a necessary pre-
requisite of the development of each person, his culture and welfare is education. The growth of work efficien-
cy, the improvement of its quality, the increase in efficiency of social production precede the realization of the
constitutional right to education™.

So, Yu.P. Orlovsky emphasized that the right to education is carried out in concrete legal relationship with
the education which aren't homogeneous according to the contents. The scientist draws a conclusion that the
realization of the right to education is quite often at the same time the realization of the right to work, and, on
the contrary, the realization of the right to work means also the realization of the right to education’.

The specified conclusion of the scientist is supported also by E.G. Bryukhina who considers that the right to
education is directly connected with the right to work, since the right to work influence indirectly the process
and content of training. It is represented by the volume of professional requirements (knowledge and skills)
which are imposed on graduates and defined by the standards of the labor law calculated on the corresponding
categories of workers.".

In the labor law at various times they used contracts in which training and work were combined therefore
“the idea of combination of work and study isn’t new. The traditional model of apprenticeship was (and still is)
based on idea of studying the concrete (special) profession or craft in the course of which knowledge and skills
studied early are implemented in practice and perfected. However, the idea of training through work endures
revival, going beyond its limits”®,

The specified idea is embodied in Ukraine through the concept of training of specialists in a dual form of
education that it is approved by the order of the Cabinet of Ministers of Ukraine of 19.09.2018. It provides

' Yaroshenko O.M., Slyusar A.M., Bikov A.V. etc. Actual problems of legal regulation of the test when hiring: theoretical and applied
essay: monograph. Kharkiv : Yurayt, 2017. p. 49.

> Golikova K.O. Legal regulation of professional training, retraining and advanced training of employees at enterprises in a market
economy: dissertation abstract, Lugansk, 2010. p. 2.

¢ Orlovsky Yu.P. Constitutional guarantees of the right to education in the USSR: monograph. Moscow : Nauka, 1986. p. 12.

7 Bryukhina E. The right to work and the right to education: regulation of relations on professional retraining of workers
in Russia : dis...cand. jurid. science. Perm, 2007. P.13

'8 Hewitt A. Owens R. Stewart A. Howe J. 2017. At the intersection of education and work: Young people, equality and regulation
of the labour market / in J. Howe, A. Chapman and I. Landau (eds.): The evolving project of labour law. P. 105. (Sydney, Federation
Press).

' The concept of training specialists in dual form of education: the order of Cabinet of Ministers of Ukraine dated 19.09.2018
Ne 660-r. Official Gazette of Ukraine. 2018. N°76.P. 118.
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the creation of a national education system and training that combines the process of studying in educational
establishments with a training at the enterprises, institutions and the organizations to get certain qualification.

The Ukraine’s education law?* stands for the right of each person to get an education in various forms or
combine them, and the main forms of education are defined: institutional (internal (day, evening), correspond-
ence, remote, network); individual (externship, family (home education), pedagogical patronage, in a workplace
(on the place of production); dual.

The dual form is a way of the education providing the association of people’s training in institutions of
education with training at jobs at the enterprises in institutions and the organizations for the introduction of a
certain qualification, as a rule, on the basis of the contract on the implementation of training in a dual form of
education.

The approach to introduction of this form of education for employers and pupils is interesting. It is impor-
tant to distinguish dual training from traditional practical training of students and pupils as the dual form of
education provides training in a workplace with performance of official duties according to the employment
contract. In this case we may speak about the term employment contract.

The Ukraine’s Employment Act?' provides signing of the contract between the trainee and the employer
which is very similar in its content to the term employment contract with an additional condition of obtaining
qualification during the performance of labor function. In a typical form of the contract?? of a training it is noted
that the parties that sign it, are guided by the Ukraine’s Employment Act and the Labour Code of Ukraine. The
enterprise has to determine a training term that cannot be longer than six months. These facts indicate that the
contract of the training can be signed within dual education form.

Also we agree with those scientists who consider a training as one of the professional development forms.
So, the Article 23 of the Constitution of Ukraine? proclaims that each person has the right for free development
of the personality if at the same time the rights and freedoms of other people are not violated, and has social
duties in a society which provides their free development.

In order to implement the above-stated requirements several acts are adopted in Ukraine. So, the Ukraine’s
Employee Development Act* defines the purposes of the state policy in the sphere of professional develop-
ment of workers which aims to improve the competitiveness of workers according to social needs by the assis-
tance to the employer in an effective use of work and the achievement of a proper professional level of workers.
The principles of the state policy in the sphere of professional development of employees according to this Act
are, in particular: the availability of professional development of workers; the free choice of forms and methods
of ensuring professional development of workers by the employer who takes into account the specifics of work;
the observance of interests of the employer and worker; the continuity of process of professional development
of workers.

By the current legislation of Ukraine the elements of an education system of adults are defined as the post
degree education, professional education of workers, courses of retraining and/or professional development;
the continuous professional development and so forth.

The state does not limit the right of everyone for the free choice of types, forms, rates of education, insti-
tutions of education, institutions, organizations and educational programs within the education of adults. It
supports the professional development of citizens in every possible way fixing certain guarantees for those who
continue to improve skills or wish to get other profession.

Not accidentally a training was defined as one of the best ways of training for adults by the scientists of the
last century as only by means of such training trainees have an opportunity to get practical experience from
skilled people. “To become an expert, as well as to become a professional is possible only via the imitation of

20 On education: Law of Ukraine of 05.09.2017. Ne2145-VIII. Official Gazette of Ukraine. 2017.N2 78.P. 7.
21 On employment: Law of Ukraine of 05.07.2012. Ne5067-VI. Official Gazette of Ukraine. 2012. N¢ 63.P. 17.

2 Typical form of the agreement on internship of students of higher education institutions and students of vocation (professional
and technical) education institutions at enterprises, institutions and organizations: Resolution of Cabinet of Ministers of Ukraine of
16.01.2013. N220. Official Gazette of Ukraine. 2013. N2 5. P.71.

2 The Constitution of Ukraine. Information of the Verkhovna Rada of Ukraine dated July 23, 1996. N2 30.
24 On professional development of employees: Law of Ukraine of 12.01.2012 N24312-VI. Official Gazette of Ukraine.2012. N2 11.P. 12.
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an example at a direct personal contact; no other instructions will help here.»* We emphasize that the training
in the specified context is the way which helps the worker, the head to master certain experience in this or that
sphere, to improve practical and organizing skills for performance of duties on a present post or on a post of the
highest level (for the reserve to promotion) in the further work. Not accidentally the legislator does not exclude
a training from a logical row training for a certain category of the workers who are in the labor relations in order
to transfer of the experience in practice.

Conclusions. Summing up the short result we will notice that today the concept which is under analysis is not
defined at the legislative level that leads to its free understanding not only by employers and trainees who sign
contracts, but also by scientists. It is connected with the fact that the term itself is difficult and at the same time het-
erogeneous. The Legal definition of a concept of training connects it with the training relations, but it does not ex-
clude its connection with the labor relations. The training is a complex concept that contains several components,
namely: educational and practical. Such combination is possible not only for professional development of workers,
but also for implementation of the concept of training of specialists in a dual form of education that can help to
solve the problem of the lack of seniority or experience in this or that activity. Based on the above, we suggest to
determine the concept “Training” as professional education of people according to their speciality (qualification)
or a profession (qualification level) who look for work or already work, connected to the performance of tasks and
duties , the improvement of professional knowledge, skills, studying and assimilation of new technologies, the
equipment, the introduction of additional competences and so forth directly at the enterprise (institution, the
organization) with receiving the salary. Also, it is one of the forms of post degree education.

4

Summary

The article is devoted to the investigation of the concepts and the legal essence of the internship in Ukraine.
Also there is provided the analysis of the national legislation on the topic and is given a definition the internship.

AHomauis

CraTTA NprcBAYEeHa JOCHIIKEHHIO NOHATTA Ta NPaBOBOI CYTHOCTI CTa)KyBaHHA B YKpaiHi. [lpoaHanizoBaHo
CYYaCHMWI CTaH 3aKOHOAABCTBA 3 AOC/iAKYBaHOI TEMW Ta HaAAaHO BU3HAYEHHA LibOro MOHATTA.
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Problem statement. Ongoing processes of the judicial system reformation lead to the transformation of sci-
entific-theoretical and practical approaches to determining the peculiarities of the administrative court system
functioning in Ukraine. As part of the continuing judicial reform, provisions of Article 124 of the Constitution
of Ukraine were changed, stating that the jurisdiction of the court extends to any dispute, but not to all legal
relations, so the legislator mentioned the settlement of legal conflicts as the main function of such bodies'. At
the same time, the innovation of Ukrainian current legislation in the field of administrative proceedings include
undoubtedly, the determination of the public law dispute category as the main criterion for separating the sub-
ject matter of jurisdiction of administrative courts

The degree of scientific development of the problem. The scientific research results of such scientists as
V.B. Averianov, S.O. Bondar, A.L. Borko, P.V. Vovk, V.K. Kolpakov, T.O. Kolomoyets, I.B. Koliushko, O.V. Kuzmenko,
R.O. Kuybida, R.O. Kukurudz, D.V. Luchenko, O.E. Mishchenko, O.V. Muza, M.M.Tishchenko, A.O. Selivanov identify
some problematic issues of procedural activities of administrative courts in Ukraine and determine the direc-
tions of their solutions. However, the issue of optimizing the criteria for determining the subject matter jurisdic-
tion of administrative courts in today’s reality remains a debatable legal issue, the success and effectiveness of
which influence, first of all, the achieving of the appropriate level of human rights and freedoms in its relations
with public administration bodies.

The aim of the article is to carry out a comprehensive scientific-theoretical and practical rethinking of un-
derstanding the content and criteria for separating of the subject matter jurisdiction of administrative courts in
modern realities to establish areas for its optimization and increase the level of legal efficiency.

Basic material presentation. Part 4 of Article 125 of the Constitution of Ukraine establishes that the sub-
ject matter jurisdiction of administrative courts includes consideration and resolution of public law disputes3.

At the same time, the lawmaker defines a public law dispute as a dispute, where at least one party performs
public authority management functions, including the performance of delegated powers, and the dispute arose
in connection with the performance or non-performance of such functions; or at least one party provides ad-
ministrative services under the law, which authorizes or obliges to provide such services exclusively to the sub-
ject of authority, and the dispute arose in connection with the provision or non-provision of such services by
such party; or at least one party is the subject of an election or referendum process, and the dispute arose in
connection with the violation of their rights in such a process by the subject of authority or another person®.

' KoHcTuTyuin YKpaiHu: 3akoH YkpaiHu Big 28.06.1996 p. BinomocTi BepxoBHoi Pagu YkpaiHu. 1996. Ne 30. Ct. 141.

2 Tpo BHeceHHs 3MiH Ao focnofapcbKoro NpoLecyanbHOro Kogekcy Ykpainu, LiuBinbHoro npouecyanbHOro Kogekcy Ykpainu,
KAC Ta iHWMX 3aKoHOAaBUMX aKTiB: 3akoH YKpaiHu Big 03.10.2017. BinomocTi BepxoBHoi Pagu. 2017. N248. CT. 436.

3 KoHctutyuia Ykpainu: 3akoH YKpaiHu Big 28.06.1996 p. BinomocTi BepxosHoi Pagn Ykpainu. 1996. N 30. Ct. 141.

4 Tpo BHeceHHs 3MiH Jo [ocnogapcbKoro npouecyanbHOro Kogekcy YkpaiHu, LimBinbHOro npouecyanbHOro Kofgekcy YkpaiHu,
KAC Ta iHWK1X 3aKOoHOZaBUMX aKTiB: 3aKoH YKpaiHu Big 03.10.2017. BigomocTi BepxosHoi Pagu. 2017. N°48. Ct. 436.
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Article 19 of the Code of Administrative Proceedings (CAP) of Ukraine stipulates that the jurisdiction of ad-
ministrative courts includes consideration and resolution of:

1) Disputes of natural persons or legal entities with the subject of authority concerning the appeal of their
decisions (legal or individual acts), actions or inactions, except when the law establishes a different judi-
cial procedure for consideration of such disputes by law;

2) Disputes concerning the acceptance of citizens to public service, their passage, dismissal from public
service;

3) Disputes between the subjects of authority concerning the implementation of their competence in the
field of management, including delegated powers;

4) Disputes arising in connection with the conclusion, execution, termination, cancellation or declaration of
invalidity of administrative agreements;

5) Disputes at the request of a subject of authority in cases where the right to appeal to court to resolve a
public law dispute is granted to such subject by law;

6) Disputes concerning legal relations in connection with the election or referendum process;

7) Disputes of natural persons or legal entities with the administrator of public information concerning the
appeal of his/her decisions, actions or inactions in terms of access to public information;

8) Disputes concerning the seizure or forced alienation of property for public needs or for reasons of public
necessity;

9) Disputes concerning appeals against decisions of attestation, competition, medical and social expert
commissions and other similar bodies, the decisions of which are obligatory for state authorities, local
self-government bodies, and other persons;

10) Disputes concerning the formation of state bodies, local self-government bodies, election, appo-
intment, dismissal of their officials;

11) Disputes of natural persons or legal entities concerning appeals against decisions, actions or inactions
of the customer in legal relations arising on the basis of the Law of Ukraine “On Peculiarities of Procu-
rement of Goods, Work and Services for Guaranteed Defense Needs”, except for disputes related to the
contract conclusion with the winner of the negotiated procurement procedure, as well as the change,
termination and execution of procurement agreements;

12) Disputes concerning appeals against decisions, actions or inactions of state border guard bodies in
cases of offenses stipulated by the Law of Ukraine “On Liability of Carriers during International Passenger
Transportation”;

13) Disputes concerning appeals against decisions of the National Commission for Rehabilitation in Legal
Relations, which arose on the basis of the Law of Ukraine “On Rehabilitation of Victims of Repressions of
the Communist Totalitarian Regime of 1917-1991";

14) Disputes with subjects of authority related to the analysis of the effectiveness of public-private partner-
ship;

15) Disputes arising in connection with the announcement, holding and/or determination of tender results
to determine the private partner and the concession tender.

One should agree with the attitude of authors, who point out that the lawmaker's efforts to formally list
cases belonging to the jurisdiction of administrative courts in public law disputes in the articles of the Code
of Administrative Proceedings of Ukraine are ungrateful, useless and ineffective work. Public relations emerge,
develop and change much faster than national legislation.

It is impossible and unreasonable to try to describe and list public law disputes in the legal norms of the
CAP of Ukraine. Therefore, for the practice of administrative proceedings it is essential to apply unambiguous
criteria for assessing the publicity of a legal dispute, its affiliation to the jurisdiction of administrative courts.
Such criteria are a permanent and unchanging universal measure of (tool for determining) the affiliation of a
dispute to the jurisdiction of an administrative court.

The affiliation (non-affiliation) of a specific public law dispute to the jurisdiction of the administrative court,
its separation from other types of judicial jurisdiction can be judged by the total availability of external signs
of public law relations, from which the dispute arose. Such features are definitely the criteria of administrative
jurisdiction®.

° bes3eHko B.M. Kputepii agmiHictpatuHoi topucgmkuii. URL: https://sud.ua/ru/news/blog/169927-kriteriyi-administrativ-

noyi-yurisdiktsiyi.
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To determine the subject matter jurisdiction of administrative courts for considering and resolving dis-
putes, it is necessary to take into account the following:

1) The nature of the dispute (for example, private-law disputes may be considered under civil, commercial
procedure; public-law disputes are resolved by the rules of administrative proceedings, under commercial
procedure);

2) The subjective composition of the disputed legal relations (in particular, cases on the applications of the
Antimonopoly Committee of Ukraine, the Accounting Chamber on matters referred to their competence
by law, are considered under commercial procedure);

3) The presence of special requirements established by law (for example, under the procedure established
by law, the consideration of private law disputes by arbitration courts is allowed).

At the same time, it is appropriate to mention that the concept of jurisdiction adjoin the concept of com-
petence. We agree with the attitude of some authors that jurisdiction is part of the competence of a public
authority to resolve disputes®. Researchers distinguish two related categories: administrative jurisdiction of the
administrative court (competence of the administrative court to resolve public law disputes) and administrative
jurisdiction of executive authorities and local self-government bodies (implementation of executive and admin-
istrative activities, implemented in administrative procedures)’.

Some scholars emphasize that, taking into account the lack of a legal division of the legal system into public
and private in Ukraine, the application of the dichotomy of law in determining the jurisdiction of administrative
courts is unacceptable®.

Consequently, when determining the subject matter jurisdiction of the administrative court, it is unreason-
able to use the category of “public law dispute”, based on the implementation of the principle of dichotomous
development of the legal system®.

The reform of the judicial system in Ukraine results in determining a public law dispute as a subject of ad-
ministrative jurisdiction, compared with the previous edition of the Code of Administrative Proceedings, which
did not contain a definition of the category of a public law dispute, amendments to the Law of Ukraine of Octo-
ber 3,2017 Ne 2147-VIII'.

Part 4 of Article 125 of the Constitution of Ukraine emphasizes that the jurisdiction of administrative courts
includes the resolution of public law disputes. Thus, the competence of administrative courts is distinguished by
the lawmaker; it is separated from criminal, civil and commercial judicial jurisdiction.

It is reasonable to agree with scholars pointing out that the conclusion that a legal dispute belongs to admin-
istrative jurisdiction can be made only when the content of the dispute will contain the following five criteria:

1) The subject of authority;

2) Administrative and legal relations;

3) Application of the tools of public administration by the subjects of authority;

4) The scope of activity of the subject of authority, represented in the form of public administration;

5) Disputed relations are regulated by the norms of administrative law, taking into account the reservations

on the peculiarities of the subjects of authority as well as on the administrative-legal relations.
If at least one of these criteria is absent, it should be concluded that there is no administrative jurisdiction.

Thus, we can come to an intermediate conclusion that in order to understand the jurisdiction of administra-
tive courts, it is necessary to characterize their subject matter and functional powers'.

¢ LypkaH M.I. MpaBoBe perynioBaHHA MybniyHoi cny6u. Xapkis : Mpaso, 2010. 216 c.
7 UypkaH M.I. MpaBoBe perynioBaHHA Ny6niuHOT cny»x6m. Xapkis : Mpaso, 2010. 216 c.

8 KoBp3Hes B. [lnxotomis npaBa AK KpuUTepiil BU3HaYeHHSA PUCAMKLIT agMiHicTpaTuBHOro cyay. lOpuanuHa YkpaiHa. 2013. N2 7.
C.27.

° KoBp3HeB B. [lnxotomis npaBa AK KpMUTepiil BU3HaYEHHS OPUCAVKLIT agMiHicTpaTuBHOro cyay. lOpuanuHa YkpaiHa. 2013. N2 7.
C.27.

1 Mpo BHeceHHA 3MiH o focnofapcbKoro npouecyanbHOro Kopekcy Ykpainu, LimBinbHoro npouecyanbHoro Kogekcy YKpainu,
KAC Ta iHWMX 3aKoHOAaBUMX aKTiB: 3akoH YKpaiHu Big 03.10.2017. BinomocTi BepxoBHoi Pagu. 2017. N248. CT. 436.

"' BeB3eHKo B.M. AamiHicTpaTuBHa topucamkuia: cyTHiCTb, Kputepii Ta mexi. URL: https://racurs.ua/ua/b104-administrativ-
na-urisdikciya-sutnist-kriteriyi-ta-meji.html.
2 llypkaH M.l. MpaBoBe peryntoBaHHA ny6niuHoi cnyx6u. Xapkis : Mpaso, 2010. 216 c..
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If we compare the provisions of Article 19 of the Code of Administrative Proceedings of Ukraine with the
provisions of Article 17 of the Code of Administrative Proceedings of Ukraine of the previous edition, it should
be noted that clarification of the subject matter jurisdiction in the field of administrative legal disputes took
place.

Functional powers are the powers to administer justice by administrative courts. Such powers are the pow-
ers of the court aimed at ensuring the participation of the parties to an administrative dispute, the taking of
evidence and evaluation of evidence, the adoption of a justified objective decision, the enforcement of court
decisions, and so on.

The exercise of functional powers is associated with the establishment of the peculiarities of the organiza-
tion of the judicial consideration.

The functional content of the competence of administrative courts depends on the determination of the
scope of subject matter jurisdiction.

Another criterion for separating disputes to be considered under administrative procedure is the nature
of the legal conflict. Thus, A.Y. Osadchiy, to distinguish private-law disputes from public-law, and therefore, to
determine the criteria for separating civil (or commercial) jurisdiction from the administrative one, proposes to
determine the nature of specific legal relations, as a result of which the dispute arose.

When evaluating the affiliation of a particular public law dispute to the jurisdiction of an administrative
court according to the criteria of administrative jurisdiction, it is also necessary to take into account the excep-
tions to the rule of administrative jurisdiction, stipulated by:

1) Paragraph 1, Part 1 of Article 19, Part 1 of Art. 287 CAP of Ukraine;
2) Art. 447 of the Civil Procedure Code of Ukraine;
3) Art. 339 of the Commercial Procedure Code of Ukraine.

Therefore, the evaluation of the disputed legal relations for their affiliation to the administrative jurisdiction
is carried out in the following sequence:

1) Analysis of the facts, circumstances of the case, the content of the disputed legal relations;

2) Analysis and selection of the norm (norms) of law governing the disputed relations;

3) Comparison of the facts, circumstances of the case, the content of the disputed legal relations with the
selected norms of law;

4) Analysis of the criteria of administrative jurisdiction in the content of the disputed legal relations;

5) Formulation of the conclusion on the presence/absence of administrative jurisdiction based on the ana-
lysis conducted™.

Conclusions. Summarizing the abovementioned, it is worth noting that the criteria for determining ju-
dicial jurisdiction are the subjective composition of the legal relations, the subject matter of the dispute and
the nature of the disputed substantive legal relations as a whole. Moreover, a direct indication on the type of
proceedings in the law where a certain category of cases is considered may be such a criterion. The approach is
common in judicial practice.

At the same time, the elimination of disputes concerning the separation of subject matter jurisdiction will
also help to optimize the work of administrative courts by excluding the following from Paragraph 1, Part 1 of
Article 19 of the CAP of Ukraine: “except when the law establishes a different procedure of judicial proceedings for
consideration of such disputes” This norm has become a “stumbling stone” as for publicity sign deprivation of a
certain category of cases and the use of the concept of “private interest” as the main feature of the dispute. It
should be emphasized that the private interest always lies in the legal relations between a private law entity and
a subject of authority, when a private person applies to such subject in order to legalize a private right or legally
protected self-interest. The distortion of such features contributes to the protraction of case consideration, as
the judicial practice shows that the cases are closed at the stage of cassation proceedings, and the person is left
without restoring their violated right and must begin judicial protection again in another jurisdiction, namely,
commercial or civil.

13 Ocapunin A. lOprcamkuia cyais 3 po3rnagy nyéniyHo-npaBosux cnopis. KOpuanyHuni BicHuk. 2013. N2 3. C. 101-106.
* BeB3eHKo B.M. Kputepii agmiHicTpaTtmBHOi topucaumkuii. URL: https://sud.ua/ru/news/blog/169927-kriteriyi-administrativ-

noyi-yurisdiktsiyi.
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Summary

The article analyzes the criteria for determining the subject matter jurisdiction of administrative courts in
accordance with the provisions of current legislation of Ukraine. The aim of the scientific article is to carry out
a comprehensive scientific-theoretical and practical rethinking of understanding the content and criteria for
separating the subject matter jurisdiction of administrative courts in modern realities to establish areas for its
optimization and increase the level of legal efficiency. It is substantiated that the criteria for determining judicial
jurisdiction are the subjective composition of legal relations, the subject of the dispute and the nature of the dis-
puted substantive legal relations as a whole. It is emphasized that such a criterion may be a direct indication in
the law on the type of proceedings where a certain category of cases is considered. It is noted that this approach
is commonly used within national judicial practice. It is emphasized that the achievement of optimization of ad-
ministrative courts is associated with the elimination of disputes on the separation of subject matter jurisdiction
by excluding the following provision from Paragraph 1, Part 1 of Article 19 of the CAP of Ukraine: “except when
the law establishes a different procedure of judicial proceedings for consideration of such disputes”.

AHomauis

Y cTaTTi NnpoaHanizoBaHoO KpUTepil BU3HaUeHHA NpeaMeTHOT opUCAMKLIT aAMiHICTPaTUBHUX CYAiB BiANOBIA-
HO [10 MOJIOXeHb YNHHOrO 3aKOHOAABCTBA YKpaiHW. MeTolo CTaTTi BU3HauYeHO 3[iNCHEHHA KOMMIEKCHOMO HayKo-
BO-TEOPETUYHOIO Ta MPAKTUYHOIrO NePeoCMNCTIEHHA PO3YMIHHA 3MICTY Ta KPUTEPIIB BiAMEXyBaHHA NpeAMeTHOT
IOPUCANKLIT agMiIHICTPaTMBHUX CYAiB B YMOBAX CyYaCHUX peanin 3415 BCTaHOBMIEHHA HanpAMIB il onTyMmi3adii Ta
NigBuULLEHHA PiBHA NPaBoBOi edpeKTUBHOCTI. OBrPYHTOBAHO, WO KPUTEPIAMU BU3HAYEHHA CYAOBOT OPUCANKLIT
€ CYO'EKTHUI CKNag NPaBOBIGHOCKH, MPeAMeT Copy Ta XapakTep CripHUX MaTepiafibHUX NPaBOBIAHOCKH Y iX
CyKynHocTi. lMigKpecneHo, Wo TaknM KpUtepiem Mmoxe 6y T NpsAma BKasiBKa B 3aKOHI Ha BUA CYAOUUHCTBA, Y AKO-
My PO3rAQAETbCA BU3HAUYeHa KaTeropisa Ccrpas. 3a3HayeHo, Wo TakuKr Nigxif € 3arafibHOBXMBAHUM Y MeXKax
HauioHanbHOI CyfoBOI NpaKTUKKU. HaronowweHo, Wo JOCArHeHHA onTUMi3aLii poboTn agMiHiCTpaTUBHUX CydiB
NOB'A3YETbCA i3 BUKIIIOYEHHAM CMOPIB LWOAO PO3MEXYBaHHA NpeaMeTHOI PUCAVKLIT LIAXOM BUKIOYEHHSA 3
nyHKTY 1 yactuHm nepwoi ctatTi 19 KAC YKpaiHu HacTYynHOro NOIOXKEHHSA: «KpiM BUNaAKiB, Konu gna posrnagy
TaKunX CrOpiB 3aKOHOM YCTaHOBEHO iHWNIN NOPAJOK CYyAOBOro NPOBafXeHH:A».
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MocTraHoBKa npo6Gnemu. MNepexia cycninbcTBa 4O PUHKOBMX BiAHOCKH, 3aroCTPUBLLM COLianbHi Npobnemuy,
NOCTaBUB Y LEHTP rPOMafCbKOl AYMKM NOAANbLUNIA PO3BUTOK COLLiaNibHOrO 3axMCTy HaceneHHsA. [locsig po3su-
HYTUX KpaiH CBiAUUTb, WO HOpManbHe GpYHKUIOHYBaHHSA NapanenbHO PUHKY 1 HaAiHOT cucTeMm couiasibHOro
3aXMCTYy HacemneHHs — e HeobxiHa | CBoepigHa nnaTta CycninbCTBa, Gi3Hecy i po60TOAABLIB 3a COLianbHUN MUP,
CTabiNbHICTb iCHYIOYOT CUCTEMM 1 MOXKNMBICTb BEAIHHA HaNeXHOI rocnofapcbKoi AisnbHocTi. Cuctema couiasb-
HOro 3aXMCTy Ma€ OyTW OpiEHTOBaHa Ha WNPOKI BEPCTBU HACeNeHHs, ane ii peanbHe BTiNIEHHA WOAO Pi3HMX NPO-
WwapkKiB i rpyn mae 6yt gndepeHuinoBaHM: 300POBUM, NpaLe3faTHNM, akTVBHUM YfieHaM CycrinbCcTBa BOHA
NOBMHHA JOMOMaraTvi OTPUMaTW PiBHI MOXIIMBOCTI B OCBITHIN i NpodeciiiHin chepax, a HenpauesgaTHUM i co-
UiaflbHO Bpa3fMBUM KaTeropisim HacesieHHs (iHBanigam, neHcioHepam, 6araTofiTHUM i HEMOBHUM CiM'AAIM, CAMOT-
Him, OiTAM Ta iH.) — HaJaBaTV KOMMAEKC CcouianbHUX MOCIYr, rapaHTyBaTy OTPMMaHHA BCTAHOB/IEHUX 3aKOHOM
ninbr i gornomor, To6To CTBOPIOBATU HEOOXIAHI YMOBU ANA XUTTERIANBHOCTI.!

HeBiaainbHO0 YaCTUHO CUCTEMM COLiafIbHOIO 3aXMCTY HaceneHHs YKpaiHu € couianbHe 06CyroByBaHHsA
AK pizHoBUS cneyndiyHOI 4iANbHOCTI, CNPAMOBAHOI Ha 3aj0OBONIEHHA COLianibHMX NOTPeb OKpeMmx colianbHmX
rpyn uu iHAMBIAIB, AKI NepebyBaloTb y CKNAaAHNX XUTTEBUX 0OCTaBMHAX i AKMM HeoOXifHa CTOPOHHA fOMOMOra.

AHani3 ocTaHHix gocnigKeHb i ny6nikauin. JocnigKysaHin npobnemaTuui NpucBATUAM CBOT NpaLi, TaKi
HaykoBLi, Ak K.B. BoprueHnko B.O. ToHuapoBs, O.M. lo6poxoTtoBa, A.M. JlywHiko, M.B. JlywHikoBa, b.l. CTawkis,
€.MN. ApuriHa, O.M. ApowweHKo Ta iH. OgHaK, He NPUMEHLLYIOUN 3HaYEHHA TEOPETMYHNX HanpaLoBaHb Ha3BaHMX
npaBO3HaBL,iB, HAroNIOCMMO, WO AeAKi BaXK/MBI acMeKTV BKa3aHOi NpobneMn 3anuwmanca MasoBUBYEHNMY, a
TOMy noTpebytoTb NOAaNbLIOro onpautoBaHHA. Lle cTocyeTbes, 30KkpeMa, couianbHOro o6cnyroByBaHHA Takoi
KaTeropii oci6, AK 0cobu i3 ciMeliHMMMN 060B’A3KaMK, NOro MiCList B CUCTEMI COLianibHOTO 3aXMUCTY HAaCeNEeHHS.

Buknag ocHoBHOro marepiany. CouianbHuiA 3aXUCT OCib i3 ciMeliHMMK 0B0B'I3KaMUN € OJHUM i3 Npiopu-
TETHMX HanpAMIB peani3auii fep>kaBoto CBOEI couianbHOT GyHKLi, AKa 3iINCHIOETLCA Y TOMY YMCI LASAXOM COLLi-
anbHOro o6cnyroByBaHHA AaHOI KaTeropii HaceneHHs.

Y HayKoBWX npausx, NPUCBAYEHUX JOCIAXKYBaHi NpobnemaTuili, HagaeTbCs 6e3Niy TPaKTyBaHb MOHATTS
«couianbHe obcnyrosyBaHHA». Mpumipom, B.O. loHYapoB, npoaHanisyBaBLy NOMAAM HAYKOBLIB LOAO TIyma-
YeHHA BKa3aHOI NPaBOBOI KaTeropii, MPOMNOHY€E PO3rNAAaT NOro y WMPOKOMY Ta BY3bKOMY CeHCI. Tak, y wupo-
KOMY 3HauYeHHi coujianbHe 06CnyroByBaHHA € YaCTUHOK COLianbHOI MONITMKK, TOBTO AIANBHICTIO, CNPAMOBAHOIO
Ha Pi3HOGIYHUI PO3BUTOK OCOBUCTOCTI, 33J0BONEHHA COLliaNbHIX NOTPED LIMPOKMX BEPCTB HACeIEHHA LUIAXOM
HaZlaHHA Pi3HKX colianbHUX nocnyr. I3 uboro nornagy cdepa couianbHOro 06CNyroByBaHHA OXOMJIIOE AiANbHICTb
Pi3HOMaHITHMX HaBYaSIbHWUX 3aKNagiB, MeANYHNX i CAHAaTOPHO-KYPOPTHMX YCTaHOB, CMOPTUBHUX CEKLi, 3aKnaais
KyNnbTypu i MUCTELTBA, OpraHi3aLii AUTAYOI Ta oHaLbKOI TBOPYOCTI, KNybiB 3a iHTepecamu TOLO. IHaKLLe KaxKkyuw,
Y LULMPOKOMY 3HaY€eHHI coLlianibHe 06CyroByBaHHA € CAMOCTINHVIM iHCTPYMEHTOM COLlianibHOT NMOAITVKM AepaBu, a
OTXe, CoLianbHi NOCNYr B TaKOMY 3HaU€HHI — Lie MOCyri, CNPAMOBaHi Ha 3a10BOSIEHHA Pi3HOGIYHMX coLianbHMX
noTpe6 oKpemux oCib uv rpyn HaceneHHs. Y By3bKOMy PO3yMiHHI coLjianibHe 06CyroByBaHHA BUCTYTAE efleMeH-

! Tonuapos B.O. CouianbHe 06cyroByBaHHs sk OpraHisauiiHo-npaBoBa ¢opmMa couianbHOro 3abesneyeHHs : AUC. ... KaHa. op.

HayK. Kuis, 2012.C. 1.
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TOM coUianbHOro 3abesneyeHHs — AiANbHICTIO couianbHKX CNy»KO, CNPAMOBAHOI Ha HafiaHHA CoLiaibHVX NOCNYT
NOAAM, SKi OMUHUANCA B CKNAAHUX XKUTTEBUX 06CTaBUHAX, HA NOLONAHHS 260 MOM'AKLIEHHA XUTTEBUX TPYLHOLLIB,
NiATPUMKY iX COLianbHOro CTaTycy  MOBHOLIHHOI XUTTERIANBHOCTI. BianosigHo, couianbHi NOCAyrn y By3bKOMy
CEHCi — Lle KOMMEeKC Pi3HOMAHITHMX 3aX0AiB, CMPAMOBAHMX Ha MEBHI couianbHi rpyny abo oKpeMux iHaUBIAIB, AKi
3ITKHYNINCA 3i CKNAZHUMMW XUTTEBUMM 0OCTaBMHaMM 1 NOTPeOYI0Tb CTOPOHHbBOI JOMOMOTY, 3 METOO MOAINLWEHHS
abo BiATBOPEHHSA TXHbOI XXUTTEQIANBHOCTI, CoLianbHOT aganTaLii 1 NOBEPHEHHS A0 NMOBHOLIIHHOTO XUTTS.?

CBoeto yeproto, O.M. [1o06poxoToBa OCHOBHUMMW AIOr0 O3HaKaMu Ha3UBAE CNPAMOBAHICTb Ha 3abe3nevyeHHs
AKOCTi XUTTA, rapaHTyBaHHA NMOBHOTU Ta BCeOIYHOCTI COLianbHOro 3axmcTy; BUHNMKHEHHA NpaBa Ha couianbHe
06CNyroByBaHHA Yy 3B'A3KY 3 HEOOXIAHICTIO MiHiMi3aLii HacNigKiB CKNagHOI XMUTTEBOI CUTYaLil; JOBrOTPUBANUN
XapaKkTep HaAaHHSA; CNPUAHHA BIBHOBNEHHIO CTaTyCy Cy6’eKTa, AKUIA iCHyBaB O HAaCTaHHA COLiaNIbHOTO PU3NKY,
abo apanTauii 4O HOBUX XUTTEBUX 00cTaBuH.> A.M. JlywHikos i M.B. JlywHikoBa JONOBHIOWTb AaHWUI Nepenik,
yKa3ylouu Ha Te, WO colianbHe 06CnyroByBaHHA 3a CBOEI MPUPOAOIO0 € MiCLEBUM, AK NPABWIO, MyHiLMnanb-
HUM; 3a 36epeXkeHHsA NPOBIAHOT PONi Aep)KaBy HafaHHSA PiI3HUX COLianbHUX NOCNYT 34iNCHIOETLCA LMPOKOIO
MepeXxel HeflepKaBHUX CTPYKTYP; peanisauia cy6’eKkToM npaBa Ha colianbHe 06CyroByBaHHsA, K NPaBuIlo,
He 3aneXuTb Bif PiBHA Moro maTtepianibHoro 3abesneveHHa.* b.l. CTallKiB XapaKTepPHUMN pUcamm ColiaibHOro
06CNyroByBaHHA BM3HAYaE TaKOX HeEMATepiaNbHUI XapaKTep couianbHUX nocnyr Ak GopmMu couianbHOro 06-
CJIyroBYBaHHS, @ TAKOX HEMOXKIMBICTb IX 30epiraHHsA, TPAHCMOPTYBaHHA | HarpoOMagKeHHs.>

CouianbHe 06cnyroByBaHHA 3QINCHIOETLCA LWASXOM HaflaHHA colianbHKX nocnyr. Tak, BignosigHo Ao cT. 1
3akoHy YKpaiHu «[1po couianbHi nocnyrny», colianbHi NOCayrn — Le Aii, CipAMOBaHi Ha NPOQINaKkTUKY CKNagHMX
YKUTTEBUX OOCTaBWH, MOAONAHHA TaKMX 0OCTaBUH abo MiHiIMi3aLilo TX HEraTMBHUX HACNiAKiB AnA ocib/cimen, AKi
B HUX nepebyBatoTb. OCHOBHMMM NPUHLMMNAMN iX HaflaHHA HAa3BaHO TakKi, AK 4OTPUMaHHA NpaB NIOANHW, NPaB
AVTVIHM Ta NpaB 0cCib 3 iHBanigHicTio; ryMaHi3Mm; 3abe3neyeHHA PiBHUX NPaB Ta MOXIMBOCTEN XIHOK i YONOBIKiIB;
nosara o YecTi Ta FigHOCTI; TONePaHTHICTb; 3aKOHHICTb; CoLianbHa CNpaBeanuBiCTb; AOCTYMHICTb i BiAKPUTICTb;
HeynepemXeHicTb i 6e3neYHicTb; JOOPOBINbHICTD; IHAMBIAYANbHUIA NiAXiL; KOMMNEKCHICTb; KOHQIAEHLIAHICTD;
MaKcumarnbHa ebeKTMBHICTb i NPO30pPiCTb BUKOPUCTaHHA HalaBayamu COLialibHUX MOCAYT OoAMeTHMX Ta iHLLNX
KoLTiB; 3abe3mneyeHHA BMCOKOrO PiBHA AKOCTI couianbHux nocnyr (ct. 39). Mpu LbOMy OCHOBHUMW NPUHLMMNA-
MM HagaHHA coliaNbHUX NOCnyr ocobam i3 cimeiHMK 060B'A3KaMK, BifNOBIAHO JO CT. 5 3aKoHY YKpaiHu «[po
couianbHy poboTy 3 cim'sAMK, AiTbMU Ta MOJIOAAI0», €: AOAEPKAHHA | 3aXUCT NPaB NIOANHU; afPECHICTb Ta iHAN-
BilyanbHWI Nigxig; JOCTYNHICTb Ta BIAKPUTICTb; JOOPOBINbHICTb BMOOPY B OTPUMaHHI UM BigMOBI Bif OTprMaH-
Hs couiaNibHUX NOCNYT; F'YMaHHICTb; KOMMAEKCHICTb; MakcUMarbHa eQeKTUBHICTb BUKOPUCTaHHA BIOAXKEeTHUX Ta
Nno3ablogXeTHUX KOLWTIB Cy6'ekTaMu colianbHOT poboTH i3 Cim'AMK, AiTbMM Ta MONOAAI0; 3aKOHHICTb; COoLianbHa
CnpaBeanuBicTb; 3abe3neveHHs KoHiAeHUINHOCTI cy6'ekTamm couianbHOT poboTK i3 cim'asMK, JiTbMK Ta Monoa-
[0, LOTPUMAHHA HMW CTaHAAPTIB AKOCTI, BiANOBIAaNbHOCTI 3a OTPMMaHHA €TUYHKX | NpaBoBUX HOpM. [1o oc-
HOBHUX COLianbHMX MOCAYT, WO HAaJATbCA Nif Yac 34iNCHEHHA colianbHOT poboTUn ciM'aM, AiTAM Ta MOJOA;,
HanexaTb couianbHa npodinakTunka, couianbHa peabinitalia, couianbHWN CynpoBif, KOHCYNIbTyBaHHS.

CouianbHa po6oTa i3 ciM'AMK, 4iTbMM Ta MONOAAI0, AePKaBHE YNPaBAiHHA Ta KOHTPONb Yy Ui cdepi 34il-
CHIOKTbCA Ha MiCLleBOMY, perioHafIbHOMY, AepKaBHOMY PiBHAX Ta NepenbayatoTb OUiHIOBaHHA NoTpeb y coui-
anbHUX NOCAyrax cimen, giter Ta MONogi, NilaHyBaHHA, OpraHisawito, KoopAnHaLilo Ta HaJaHHA iM coLianbHNX
NOCNYT, AepKaBHUX coLianbHNX AOMOMOT, Miflbr, KOMMeHcaUiHMX BUMNAT Ta iHWOT couianbHOT NiIATPUMKMY, a Ta-
KOX 3[iNCHEHHA MOHITOPUHIY HaaHHA colianbHUX nocnyr.

Buxopsaun i3 uboro, couianbHe 06CYroByBaHHs OCi6 i3 CiIMEHUMN 06O0B'A3KaMI MOXKHA BU3HAUYUTU AK Ii-
ANbHICTb coLianbHMX CNYK6 LWOAO0 HafaHHA couianbHUX NOCAYT CiM'AM i3 AiTbMM Y 3B'A3KY 3 HEOOXIAHICTIO yTpU-
MaHHA Ta BUXOBAaHHA OUTWHU Ta B iHLWMX BUNAaAKaX, AKi MOPYLUYIOTb IXHIO HOPMANbHY XUTTEQIANBHICTD, i3 METOI0
X NogonaHHsA abo NOM'IKLLEHHS.

2 ToHuapos B.O. CoujianbHe 06cnyroByBaHHA AK opraHisauiiHo-npaBoBa popma coujianibHoro 3abesneyeHHs : AUC. ... KaHg. 1op.
HayK. Kuis, 2012. C. 22.

3 MpaBo coymnanbHoro obecneyeHuns : yuebHuk / E.H. lobpoxotosa v ap. ; noa pea. M.B. ®ununnosoi. Mocksa : lOpuctb, 2006.
C. 365.

4 JlywHukosa M.B., JlywHukos A.M. Kypc npaBa coumanbHoro obecneueHus ; 2-e u3g., gon. Mocksa : fOctuumHpopm, 2009.
C. 244-245.

® CrauwkiB B.l. MpaBo couianbHOro 06¢nyroByBaHHs : HaBYanbHWIA NOCIGHMK. KuiB : 3HaHHA, 2007. C. 21.
¢ Tpo couianbHi nocnyru : 3akoH YkpaiHu Big 17.01.2019 N2 2671-VIII. BinomocTi BepxosHoi Pagu Ykpaitu. 2019. N 18. Cr. 73.

7 Tpo couianbHy poboTy i3 cim'AMu, AiTbMU Ta Monoaato : 3akoH Ykpaiu Big 21.06.2001 Ne 2558-1Il. BinomocTi BepxoBHoi Pagu
YKkpainn. 2001. N2 42. Ct. 213.
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I3 MeTOl0 MiABULLEHHA COLianbHOMoO 3aXMCTy CiMe, AKi ONMMHUANCA Y CKNAafHUX KUTTEBUX 0bCTaBUHaX, Ka-
6iHeToMm MiHicTpiB YKpaiHu 6yno 3atBepaxeHo [depkaBHy LinboBy coLiafibHy nporpamy NigTpuMKy CiM'i, BUKO-
HaHHA AKOT MOKMKaHO: MiABULWMNTU NPecTrX ciM'i Ta cdopMyBaT NO3UTMBHE CTaBNEHHA A0 6araTofiTHUX CiMel,
PO3yMiHHA HEOOXiHOCTI HaAaHHA iM agpPecHOT NIATPUMKY; 3MILHUTY W06 Ta 3MEHLNTY KiNbKiCTb pO3/lyYeHb;
36inblUNTK KINbKICTb CiMel, B AKUX BUXOBYETbCA ABOE Ta OinbLue AiTelt; MiHIMi3yBaTu acoLianbHi NPOABU Y XKUTTE-
[iAanbHOCTI CiM'i, NepeayciM HaCKMNbCTBA; NOCUNNTY BiANOBIAANbHICTb 6aTbKiB 3a YTPUMAHHSA, BUXOBAHHSA Ta PO3-
BUTOK [JiTeN, X >KMTTA Ta 340POB’A; 3abe3neunTy HadaHHA NOCAYT CiM'AM i3 NUTaHb NiArOTOBKM A0 MabyTHbOrO
6aTbKiBCTBA; BMPOBAaAMTY MiArOTOBKY MOJSIOAi 4O MOAPYKHbOIO XUTTA 3 METOIO 3amnobiraHHA PO3/lyYeHHs M Ta
HecTabiNnbHOCTI B CTOCYHKax; MPOBECTM HeobXiAHi coLionoriyHi JOCNigXKeHHA Ta ONUTYBaHHA Wwoao dopmyBaH-
Hs | peanisauii fep>kaBHOT NOMITUKM 3 NUTaHb CiM'T Ta AiTel, NigroTyBaTn HeOOXiAHI BULAHHA.

Takunii nigxig 3akoHOAABUSA [0 pPeryntoBaHHA NOCAYr Aa€ 3MOTY 3p06UTK BUCHOBOK, WO couiasibHi nocnyru,
AKi HaJATbCA CIM'AM i3 AiTbMK, MOXHA YMOBHO MOAINUTY Ha ABi rPynu: a) NOCAYK, WO 3aA0BONbHAIOTb CneLm-
¢biuHi noTpebu ciment i3 fiTbMuM (NpoTe3yBaHHs, couianbHO-TPYAOBa peabinitTayin, 3a6e3neyeHHs TPAHCNOPTOM,
NoCnyrn 3 yTprMaHHA B yCTaHOBaX COLianbHOro 3axucTy); 6) Nocayru, Wo 3af0BOSbHAIOTL 3araibHi NoTpebu iH-
LUNX KaTeropin rpoMagaH, HafaHi 3a3HauyeHVIM BULLLE KaTEropisiM HaceNeHHs B 0COBMBOMY NPaBOBOMY pPeXUMI
(6e3KoLWTOBHE xapuyBaHHSA, 3abe3neyeHHA ogArom Towo).2

CborofHi Ha TepuTOpii YKpaiHu fi€ po3ranyxeHa Mmepexa LeHTPIiB colianbHux cny»x6 ana cim’i, giteli Ta mo-
nopi, NOBHOBa)KeHHs AKX 3anexaTb Bif piBHA iX GyHKLUiIOHYBaHHA. Tak, pyHKLUIT perioHanbHUX LeHTPiB 3BOAATH-
CA [0 OpraHisauii cncteMy HagaHHA colianbHMX NOCAYT BiANOBIAHIN KaTeropii HaceneHHA. BogHouac ueHTpwm co-
LianbHMX cny6 ana cim’, gite Ta monogi, LWo MatoTb CTaTyC MiCLLeBUX, MOPAL 3 OpraHi3aTopCbKuMm GyHKLiAMY,
BiAMOBIAHO [0 3arasibHOro NOJIOXKEHHA MNPO LIEHTP coLianbHMX CNy»6 ana cim'i, gitei Ta MONogi, 3aTBepAKEHOro
MocTaHoBoto KabiHeTy MiHicTpiB YKpaiHu Big 1 cepnHa 2013 p. N2 573434,° 3pilicHio0Tb 6e3nocepeHe HapaH-
HA couianbHUX NOCNYr OKPEMMM KaTeropisMm HaceneHHs, cepef AKMX — colianbHa nigTpumka BlT-iHdikoBaHUx
[iTeln, MONOAI Ta YNeHiB iXHixX Cimel; pUANYHI, NCUXONOFiYHI Ta IHWI BUAK coLianbHUX MOCAYT NPUAOMHUM 6aTb-
Kam, 6aTbKaM-BMXOBaTeNIAM, YCMHOBJIOBaYaMm Ta iHLWi BUAW COLiaNibHUX MOCAYT, WO CBifYNUTb NPO iX KOMMMeK-
CHUI XapakTep. Y geAaknx perioHax YKpaiHu NpUNHATI cneuianbHi NONOXEHHA NPOo NOPAAOK HafaHHA aapecHOl
MaTepianbHOT 4OMOMOrK Ta CcoLiaNibHOro 06CyroByBaHHA. Tak, 3rigHoO 3 [0N0XKEHHAM NPO NOPAZOK HaJAHHA
afpecHoi MaTepianbHOI Ta iHWNX BUAIB COLia/IbHOT AONMOMOTK CiM'AIM i3 AiTbMK KMTBCbKOT 0611acTi, siKi onuHunmncs
Y CKNagHNX XUTTEBNX 06CTaBMHax'®, Taka Jonomora HaflaeTbCA CNy»6010 y cnpasax Aiten KniBcbkoi obnacHoi
AepKaBHOI agMiHicTpauii cim'am i3 aiTbMu KniBcbkoi obnacTi, AKi ONMHUANCA Yy CKNaAHIN XUTTEBIN cuTyauii, y
MeXKax KOLWTiB, BuAineHnx Cnyo6i 3 o6nacHoro 6roaxKeTy Ha BMKOHaHHA O6nacHoi komnieKcHoi Mporpamu no-
[ONaHHA AUTAYoi 6e300rnAaHOCTI, NiIATPUMKM CiMeN i3 AiTbMN.

BopHouac, He3BaXkaloum Ha NO3UTUBHI MOMeEHTH, Y cdepi coLlianbHOro 06cnyroByBaHHA ocib i3 cimenHuMm
060B'A3KaMV ICHYIOTb | HefoNIKN. 30Kpema, HelONIKOM CUCTEMM COLiaibHOrO 06CYyroByBaHHA HACENEHHS, Y
TOMY umnchi cimen i3 fiTbMu, € 6pak nepcoHany, Moro HegocTaTHA KBanidikauia. He KoxeH 3aknag Ma€ yKomn-
NeKTOBaHMI WTaT CniBpOOBITHMKIB: FOCTPO BifuyBa€eTbCA HecTaya peabinitonoris, NCMXONOriB, PUCTIB TOLLO.
Yepes HeOyKOMMIEKTOBaHICTb LWTATy couianbHMX Cny»6 abo HepgocTaTHIO KBanidikalito colianbHux npadis-
HUKIB HMMM YacTO NPUIAMAIOTLCA HENPABOMIPHI pilleHHs, Wo obMeXyoTb NpaBa rpoMagaAH. 13 uboro npusogy
LikaBMM € pilueHHA EBPOMENcbKoro cyay 3 npas NIlOAMHM y cnpasi «Banna Ta Bannosa npotu Yecbkoi Pecny-
6niku»'" OO0 HEBXNUTTA AepKaBoto ePeKTUBHMX 3aX0AiB AN HaAaHHA NiATPMMKM poavHi. BignosigHo fo 06-
CTaBVIH CMpaBy, 3a CiM'€l0 3aABHUKIB, Ha BUXOBaHHI Ta YTpMMaHHi AKX nepebyBanu n'atepo fiten, y 38'A3Ky 3
BiICYTHICTIO HaNIEXKHUM YMHOM O61aLITOBAHOIO NOBYTY PilleHHAM MiCLIeBOro cyay O6yB YCTAaHOBNEHWIA HarnAL.
3Ba’kalouu Ha Te, WO 3aABHUKN He BXW/M 3aX0AiB LWoao 3abe3neyeHHs poavHM HEOOXiAHUMN Ta MPUAHATHUMMA
3 NOrnAgy ririeH” Ta OXOPOHU 30POB’A XUTIOBUMU YMOBaMU, fiTen 6yno BigibpaHo y 3asaBHUKIB i NOMiLLeHO [0
BiANOBIAHNX AUTAYMX YCTAHOB. 3aABHUKN CKap»KMINCA Ha Te, WO iX PO3MyUYunn 3 AiTbMU, a epKaBHi OpraHun He

& fApwrina €.1. CouianbHe 3abe3neyeHHa Cimeli i3 JiTbMU: MiXKHAaPOLHUIA [OCBIA Ta YKpaiHCbKa mofenb : MoHorpadia. XapKis :
Mononurt, 2016. C. 94.

° Tpo 3aTBepAKeHHA 3arasbHOro MoJsIoXKeHHA NPOo LEHTP couianbHuX cny6 ana cim’i, giteit Ta monogi : NMoctaHoBa KabiHeTy
MinicTpis YkpaiHu Big 01.08.2013 N2 573. URL : https://zakon.rada.gov.ua/laws/show/573-2013-%D0%BF.

1% Mpo 3aTBEPAKEHHA NONOXKEHHA NPO NOPAAOK HaJAHHA afPeCcHOT MaTepianbHOI Ta IHLWMX BMAIB coLianbHOT LONOMOrM CiM'aAM i3
aitbMu KniBcbKoi 06n1acTi, ki ONUHUANCA y CKNagHWX XXUTTEBKX o6cTaBuHax. URL : http://koda.gov.ua/normdoc/pro-zatverdzhen-
nya-polozhennya-pro-poryad/.

" CnpaBa «Bannosa Ta Banna npotun Yecbkoi pecny6nikn» («Wallova and Walla v. the Chech Republic»). URL : file:///C:/Users/1/
Downloads/CASE%200F%20WALLOVA%20AND%20WALLA%20v.%20THE%20CZECH%20REPUBLIC%20-%20[Ukrainian%20Tran-

slation]%20summary%20by%20the%20Lviv%20Laboratory%200f%20Human%20Rights.pdf.



. . . . . 1. *71°¢* \
On the issue of social services for persons with family responsibilities ‘§

3apagunu B Takin cutyadil. [ig yac BupiweHHaA uiei cnpasn Cyg BUXOAMB i3 TOrO, WO OpraHv BAagm Mann MoX-
JINBICTb CTEXMNTM 38 YMOBAMMW XUTTA Ta riri€HN, B AKNX 3HaXOANINCA 3aABHMKIN, Ta MO 3apafuTi CUTyaLii, Aka
BVMHUKNA, LWAAXOM 3iiCHEHHSA COLiaibHOro iHCMEKTYBaHHA NoOyToBUX YMOB CiM'i Banna, HagaHHsA pisHoro pogy
coLiianbHMX NOCNYT; 3aCTOCYBaHHA TAaKOro 3aX0Ay, SIK PO3/yYeHHs AiTel i3 6aTbKaMu, € KpaliHiM 3aX0[0M, AKUA Y
AaHin cntyauii, Ha aymky Cyay, € HenpaBOMipHUM.

TakvM YMHOM, AR YHUKHEHHA NogdibHMX cUTyalil 3anpornoHOBaHO CTBOPUTU ePeKTMBHI CTUMYNM 3aanA
3aNlyyeHHs KBanipikoBaHMX NpaUiBHUKIB Y colianbHy chepy LASXOM BU3HAYEHHSA Ha 3aKOHOLABYOMY PiBHi Npo-
dbecinHoro cTatycy, rapaHTill Ta KOMNeHcaLi, coLianbHOro 3ax1McTy NpaLiBHKKIB colianbHoOT cdepu, po3LwmpeH-
HA nepeniky npodecii chepu couianbHoi poboTu. MNMoTpebu y po3BUTKY KafpOBOro noTeHuiany notpebyotb
TaKOX YIOCKOHaNIeHHA HaBYaHHA criewuianicTiB y chepi colianbHMX NOCAYT, WO BMMara€ NocTinHOI NiaroToBKY,
nigBuULLEHHA KBasidikaLii, nrepenigroToBKun, HaB4aHHA HOBITHIM MeTogaM poboTr 3 0cobamu, Lo MakoTb 0CO6NN-
Bi NOTpebu, JOTPMMAHHA €TUYHNX HOPM Y PO6OTI 3 HUMMK. '

MigTpyMyroun No3muii iHWKMX HAYKOBLIB'®, yBa)KaeMO 3a AoUifIbHE PO3PO6UTY Ta NPUIHATY 3aKOH YKpaiHu
«Mpo couianbHe 06CyroByBaHHA OCib i3 CiMeliHUMKN 060B’'A3KaMK», AKUIA MOBUHEH BUXOAUTH i3 BU3HAHHA OXO-
poHM ciMi B YKpaiHi cTpaTeriyHMM 3arafibHOHaLiOHaNbHUM NPIOPUTETOM i 3aKPiNUTM OCHOBHI OpraHi3auiiHi Ta
NnpaBOBi 3aCaAun HafiaHHA coLianbHKX NOCAYr ocobam i3 cimenHMK 060B'A3KamMU, AKI NepebyBatoTb Y CKNagHNUX
XKUTTEBMX 0OCTaBUHaX Ta NOTPebyoTb CTOPOHHBOT JOMOMOrU. 30Kpema, Lieii HOPMATUBHO-MPaBOBUIA aKT JacTb
3MOry NPUBECTU perfiameHTaLito Liei chepu cycninbHUX BIZHOCUH Y BifNOBIAHICTb 3 icCHYtOUMMM NoTpebamm cyc-
NiNIbHOrO PO3BUTKY.

BucHoBKu. [ligBogauM nigcymoK BULLEBUKIAAEHOMY, CNif, aKLEeHTYBaTK yBary Ha BaXNMBOCTI NOPYLLEHOT
Hamu NpobnemaTnKK, OCKINbKM CcolianbHUIN 3axXmCT ocib i3 cimenHMM 060B'A3KaMK 3aiMae ocobnuee Mmicue y
CMCTEMI COLianbHOrO 3aXUCTY HaceneHHA YKpaiHu, afgxe came CiM'Al € MPUPOLHMM Ta OCHOBHUM OCepefKOM Cy-
CNiNbCTBA, AKi MOBUHEH rapaHTYBaTMCA 3aXUCT i3 60Ky feprkaBu. HeBiaainbHOW YacTUHO CUCTEMM coLliasibHO-
ro 3axucTy ocib i3 cimenHMMM 060B'A3KaMK € colliafibHe 06CNTYrOBYBaHHSA AK Pi3HOBMA creundivHOi AisbHOCTI,
CNPsAMOBAHOT HA 3a[10BOJNIEHHA CoLianbHUX NOTPeb yKa3aHOoI KaTeropii oci6, Aki nepebyBatoTb y CKNAAHUX XKAUT-
TEBUX OOCTaBUHAX i AKUM HeobXifHa CTOPOHHS gonomora. [1ig couianbHMM 06CcnyroByBaHHAM OCi6 i3 CiMenHMM
060B’A3KaMK Cif PO3yMiTH AiANbHICTb colianbHUX CNyK0 LWOAO0 HafaHHA coLiafibHUX NOCAYT CiM'AM i3 BiTbMU Y
3B'A3KY 3 HEOOXIQHICTIO YTPMMAHHA Ta BUXOBAHHA OUTUHM Ta B iHWNX BUMNAfKax, AKi MOPYLYOTb iXHIO HOpMasb-
HY KUTTEQIANBHICTb, 3 METOI0 iX NOAO0NAHHA a0 MOM'AKLLEHHS.

AHomauis

CraTTio NPUCBAYEHO JOCNIAMXEHHIO COLianbHOro 06CNyroByBaHHA OCib i3 CiMenHUMM 060B'A3KaMU AK OOHIET
3 hopMm iX coLianbHOro 3axmCTy, AKUIA € OOQHKM i3 NPIOPUTETHMX HaNPAMIB peani3aLlii fep>kaBoto CBOEI coLiasb-
Hoi pyHKuii. CouianbHe 06cyroByBaHHsA 0Cib i3 cCimeliHMMK 060B'A3KaMM PO3MNAHYTO AK AifANbHICTb CoLiaibHUX
CNyX6 WOoA0 HafaHHA couiafibHUX NOCYT CiM'AM i3 AiTbMW Y 3B'A3KY 3 HEOOXIAHICTIO YTPUMAHHA Ta BUXOBaHHA
OVTVHM Ta B iHWMX BUNaAKax, AKi MOPYLLYIOTb IXHIO HOPMasbHY XUTTEQIANbHICTb, i3 MeTO0 iX NogonaHHA abo
NOM'AIKILEHHSA. 3BEPHEHO YBary He TifIbK/ Ha MO3UTUBHI MOMEHTU y cdepi couianbHoro ob6cnyrosyBaHHaA ocib i3
cimeliHMMM 060B'A3KaMW, a 1 Ha HeJoMiKK. 3aNPOMNOHOBaHO PO3POOUTY Ta MPUNHATU 3aKOH YKpaiHu «[po coui-
anbHe 06CyroByBaHHs 0Ci6 i3 CiMeNHUMY 060B'A3KaMU», AKUIN MOBUHEH BUXOAMUTU i3 BU3HAHHS OXOPOHU CiM'i B
YKpaiHi cTpaTeriyHMM 3aranbHOHaLliOHaIbHVM MPIOPUTETOM i 3aKPINUTM OCHOBHI OpraHi3auiHi Ta NpaBoBi 3a-
Caiy HaflaHHA couianbHMX NOCyr ocobam i3 cimenHMMIN 060B'A3KaMK, AKi NepebyBatoTb Y CKNAAHNX KUTTEBMX
06CTaBMHax Ta NOTPebyTb CTOPOHHBLOI JOMOMOT .

Summary

The article is devoted to the study of social services for persons with family responsibilities as one of the
forms of their social protection, which is one of the priority areas for the state to implement its social function.

2. bopunyeHko K.B. CouianbHuin 3axXmcT ciMen i3 AiTbMU 3@ 3aKOHOLABCTBOM YKpaiHu : MoHorpadia. Ogeca : ®eHikc, 2015. C. 26.

3 ApuriHa €.MN. CouianbHe 3abe3neyeHHs cimei i3 AiTbMU: MXXHAPOAHWI AOCBIA Ta YKpaiHCbKa mMofesib : MoHorpadisa. Xapkis :
MoHonur, 2016. C. 119-120.
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Social services for persons with family responsibilities are considered as the activities of social services to pro-
vide social services to families with children in connection with the need to maintain and raise a child and in
other cases that disrupt their normal life, in order to overcome or help them. quality. Attention is paid not only
to the positive aspects in the field of social services for people with family responsibilities, but also to the short-
comings. It is proposed to develop and adopt the Law of Ukraine "On social services for persons with family
responsibilities”, which should be based on the recognition of family protection in Ukraine as a strategic national
priority and establish basic organizational and legal principles for providing social services to persons with fam-
ily responsibilities. are in difficult life circumstances and need outside help.
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4

MoctaHoBKa npo6nemu. [1na YKpaiHn Hag3BMYaiHO BaXXNUBKM € AOCBIA KpaiH €Bponelicbkoro Cotsy 3
pedopMyBaHHA OpraHiB Aep>kaBHOI BNafu i CycnifibCTBa, a TakoXK MpaBoBa AOMOMOra y BUKOHaHHI 3aBaHb Ha
LWAXY [0 €BPOMENCbKOI iHTerpadii. HMHI B YKpaiHi He BU3HalOTbCA MPaBOBi HaCNiAKM MOABIMHOIO rpPOMagaAH-
CTBa, XO4Ya 3aKOHOAABCTBO MPAMO Moro He 3abopoHse. B YKpaiHi BigcyTHii 060B'A30K AnA rpomajsaH Bigmo-
BUTUCA Bif iHLWOro rpoMafAHCTBa, Came TOMy BKpaW LiKaBUin i KOPUCHWI ANnA YKpaiHU €BPONencbKnin JOCBIA
yperynoBaHHA NUTaHHA NPUMNWHEHHSA | N030aBNeHHA rPOMaAAHCTBa.

CraH gocnigKeHHA. barato BiTYN3HAHMX HAaYKOBLiB NMPUCBATMAN CBOI NpaL,i NMTaHHAM FPOMagAHCTBA, 30-
Kpema P. begpin, C. Jpbomos, A. Konogin, M. Kostobpa, B. Moropinko, I. CodiHcbka, M. CypxnHcbkuia, t0. Toguka,
O. Opuubkun, 0. LemwyyeHKo ToLO. TaKoXK BUBYEHHSA iHCTUTYTY rpOMafAHCTBA 34iICHIOETbCA AOCUTb aKTUBHO
iHO3eMHUMUY HayKoBLAMK, cepep AKnx — O. AptmanH, P. Bennami, t0. labepmac, b. TepHep.

MeTolo cTaTTi € PO3KPUTTA 0COBNMBOCTEN NPUMNMHEHHSA | N036aBMIeHHA TPOMaAAHCTBA B YKpaiHi Ta KpaiHax
€sponencbkoro Coto3y.

Buknap ocHoBHOro marepiany. CborogHi, BignoBigHo JO aKTiB Mi>KHapOAHOro npaBa, peryatoBaHHA Nu-
TaHHA HabyTTA uM BTPATM rPOMAASAHCTBA BiLHOCUTLCA A0 AWCKPELiNHUX MOBHOBaXKeHb fAep»aBu. Y npoueci
NpaBO3acTOCyBaHHA Yy 6araTbox Cy6'eKTiB BUHMKaIOTb TPYAHOLLi 3 BU3HAYEHHAM TOrO, fIKi )X MOBHOBAXKEHHSA €
ANCKpeLinHuMu.

CbOrofiHi Hema€ 3aKpirniieHoOro Ha 3aKOHOZABYOMY PiBHI MOHATTA AUCKPELiHMX NOBHOBa)eHb. BkasaHe
NOHATTA HaBefdeHe y Pekomengauii Komitety MiHicTpiB Pagu €sponu N2 R (80)2, Aka npuinHaTa Komitetom Mi-
HicTpis 11.03.1980 Ha 316-11 Hapagdi, BIANOBIAHO [0 AKOI Ni ANCKPELiMnHUMY MOBHOBAXEHHAMU CIlig PO3yMiTh
NMOBHOBAXXEHHS, AKi agMiHICTPaTUBHUIN OpraH, NPUIAMAOUN pilleHHA, MOXe 34iNCHIOBaTM 3 NeBHOK cBOOOAO10
po3cyay, TO6TO KON TakUI OpraH MoXke BUOMPATU 3 KiIbKOX IOPUANYHO JOMYCTUMUX PilleHb Te, AKe BiH yBa-
YKa€ HamKpaLmnm 3a Takmx obcTaBuH.'

Tak, B IOpuagnuHin eHumknonegii «gUCKPeLiHi NMOBHOBAXKEHHA» | «AUCKPeLiiHa Bfafa» BM3HAYaloTbCA
AK MpaBoO [NaBun Aep»aBy, rofIoBY ypagy, iHWMX NocaloBUX OCi6 opraHiB Aep»<aBHOI BNagun AiATv 3a NeBHUX
YMOB Ha BaCHWUI PO3CyA Y MeXax 3aKoHy.2

3 ornAapgy Ha ue, y Mi>kHapoZHO-NPaBOBMX akTax i3 NMTaHb FPOMaAAHCTBA NepeBaXXHO BCTaHOB/IOIOTLCA 3a-
rasibHi npaBuna y Uit coepi Ta Ti yMOBW, AKi MOBUHHI 6yTW JOTPMMaHi BCiMa AepkaBamu. [1o TaKMX YMOB MOXHa
BiIHECTN MPABUSIO, 32 AKUM BHYTPILIHE 3aKOHOAABCTBO HE MOBMHHO MICTUTY PO3pi3HeHb abo gonyckaTy npak-
TUKY, WO NPM3BOAATb A0 AMCKPUMIHALIT 32 O3HAKO CTaTi, penirii, pacy, Konbopy WKipW, HaLiOHaNbHOIO un
€THIYHOro NOXOAKeHHSs (CTaTTA 5 EBpoNeicbKoi KOHBEHLi Mpo rpoMagAHCTBO Big 6 nuctonaga 1997 p.)3.

' PekomeHpauia KomiteTy MiHicTpiB Pagn €Bponu CTOCOBHO 3AiICHEHHA aAMIHICTPATVBHUMM OpraHaMu BRnaan JUCKPeLinHmX
MOBHOBaXeHb, NpuitHATa KomiteTom MiHicTpis 11 6epe3sHa 1980 poKy Ha 316-i1 Hapai 3acTynHUKIB MiHICTpiB. AAMiHiCTpaTMBHa
npoueaypa Ta aaMiHicTpaTUBHI nocnyru. 3apybixkHuiA 4OCBIA | npono3uuii Ana YkpaiHu / asTop i ynopsaaHuk B.M. Tumowlyk. Kuis :
®akT, 2003. C. 470

2 lOpugunuHa eHuuknonegis :y 6 T./ pegkon.: t0.C. LemwuyueHko (ron. pegkon.) Ta iH. Kuis : Ykp. eHuunki.,, 1999, T. 2. 195 c.

3 €BponelicbKa KOHBEeHLiA Npo rpomMagaHcTBo Big 06.11.1997 N2 166. URL : https://zakon.rada.gov.ua/rada/term/15913.
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Y KoHBeHLii, CTOPOHOI0 AKOI € 11 YKpaiHa*, 3a3HauYaeTbCsA, L0 KOXKHa ieprkaBa MOKe BiflbHO BUPILLYyBaTH, AKi
HacnigKky Mae y il BHYTpilWHboAEepPKaBHOMY NpaBi GakT HabyTTA 1i FPOMafAHMHOM iHLWOro rpomMagAHCcTBa abo
MNOro HanexHoCTi JO IHWOro rpoMagAHCcTBa. BogHouac, 3rigHo 3 npunmncom cT. 15 ykasaHoi KoHseHLUii, i nono-
YKEeHHA He 0OMEXYIOTb NPaBO KOXHOI AepKaBW BCTaHOBJIOBATU Y CBOEMY BHYTPILUIHbOMY MpaBi:

a) 36epiraloTb UM BTPayaloTb rPOMAAAHCTBO ii rpoMasaHK, AKi HabyBaTb ab0 MaOTb rPOMaASHCTBO iHLWOT
nepxaBu;

6) um nos’A3aHe HabyTTA abo 36epeXkeHHs 1i rpOMaAsHCTBA 3 BiAMOBOI Bif iHLWOro rpoMagsHCcTBa abo
3 0ro BTpaTolo.

Omxe, KoHBeHUis fa€ aep»KaBaM-yYacHULAM NPaBo CaMUM JO3BOJIATY UM 3a60POHATN MHOXMHHE FpoMa-
AAHCTBO Ta BM3HaYaTV PeXrM NpaBoOBOro 3B’A3KY Mixk 0CO6010 Ta iepKaBoto.

BogHouac y nonoxeHHi cT. 4 KOHCTUTYLiT YKpalHX YiTKO 3a3HayvaeTbes, Wo B YKpalHi iCHYye €anHe rpoma-
LAHCTBO.” LIAa HOpma cnpAmoBaHa Ha 3abe3neyeHHs €4MHONO NPaBOBOro CTaTycy ANA BCiX rpomagaH YKpaiHu
Ta OJHAKOBOro NMPaBOBOro 3B'A3KY KOXHOMO rpomafsaHuvHa 3 gepkasoto. Kpim Ttoro, y u. 1 ct. 25 KoHcTuTyuii
YKpaiHv BU3HAUYEHO, WO FPOMaAAHNH YKPaiHU He MoXe OyTi No36aBneHnin rpoMaasaHCTBa | NpaBa 3MiHUTU rPo-
MafaAaHCTBO. BignosigHo fo npunucy n. 2 4. 1 ¢1. 93 KoHCcTUTyLii YKpaiHu, BUKIIOYHO 3aKOHaMM YKpaiHu BU3Hava-
I0TbCA FPOMAZAHCTBO, MPABOCYO’'EKTHICTb POMAAH, CTaTyC iHO3eMLiB Ta 0Cib 6e3 rpoMagAHCTBa. Y CT. 2 3aKOHY
YKpaiHu «[1po rpomMagaHCTBO YKpaiHU» BU3HAUYEHO NPUHUMN E4UHOMO rPOMafAHCTBA AK TaKNi, WO BUKITIOYAE
MOXJIUBICTb iICHYBaHHA rPOMafAHCTBA afMiHICTPaTUBHO-TEPUTOPIaNbHUX OANHULb YKpaiHn. BogHovyac y Hbo-
My nepefbayeHo, Lo Y pasi HabyTTa rpomagsHUHOM YKpaiHy rpoMaasHCTBa (MigaaHCcTBa) iHWOT AepkaBy abo
JepaB y NpaBoOBUX BIAHOCUHAX 3 YKPAiHOK BiH BU3HAETbCA NMLIE TPOMafAHMHOM YKpaiHu. Y cT. 19 3akoHy
nepenb6ayaloTbCcA NigcTaBy BTPATU FIPOMAfAHCTBA. Tak, OfHIE 3 TakUX NifcTaB € JOOPOBiNbHe HAabyTTA rpoMa-
OAHVHOM YKpaiH/ rpoMafAaHCTBA iHLWOI fiepKaBy, OAHaK MexaHi3m pearnisaLii Lboro Npunucy B 3aKOHi YiTKO He
nepepbauveHo.

Cepep opraHiB BMKOHaBYOI Bnaaw, siki 6epyTb yuyacTb y npoueaypi oTpUMaHHA rpomMasaHCTBa Ta No36as-
NeHHA 1oro, 3akoHom YKpaiHu «[1po rpomagAaHCTBO» BU3HAUYEHO «CneLiafibHO YNOBHOBAXKEHUI LeHTPanbHUI
OpraH BUKOHABYOI BNaAn 3 NUTaHb rPOMagAHCTBa» (HUM CborogHi € MiHiCTepCTBO BHYTPILLHIX cripaB YKpaiHu),
MiHicTepcTBO 3aKOPAOHHMX CrpaB YKpaiHu Ta AUNAIOMaTUYHI NpeacTaBHULTBA 1 KOHCYNbCTBA YKpaiHu, AKi, Bif-
NnoBiAHO A0 cTaTen 24, 25, MaloTb NPUAMaTV JOKYMEHTU LOAO BMXOAY 3 FPOMaAAHCTBA YKpaiHW, BMBYATN HaAB-
HiCTb NigCTaB AnA BUXOZY 3 IPOMafAHCTBA Ta NepeBipATY BCi HEOOXiAHI LOKYMEHTW, BUNyYaTu Mig yac Buxogy 3
rpomagsaHcTBa YKpaiHM nacnopTi rpoMagsaHvHa YKpaiHy Ta BU3HAUYEHI B 3aKOHI iHLWi JOKYMeHTW.®

YKpaiHa JOTPUMYETbCA MiXXHAPOAHUX MPUHLMMIB NOBary Ao NpaBs loAMHM Ta i 0cobucTrx cBobog, 3akpi-
nneHnx y npuinHATin 10 rpyaHa 1948 p. leHepanbHoto Acambneeto OOH [leknapauii npas ntogunHu, ge B cT. 15
BCTAaHOB/EHO, LL|O KOXKHa JIIOANHA MA€E NPaBO Ha IPOMAAAHCTBO i HIXTO He MOXe AOBiINIbHO N036aBMTY FPOMaAAH-
cTBa abo NOro 3mMiHUTI.’

3aranom KoHctutyuieto YkpaiHu nepefbayeHo, Wo «rpoMagaHuH YKpaiHu He MoXke OyTr no36aBneHnin rpo-
MaAAHCTBa i NpaBa 3MiHUTY rPOMaAAHCTBO. (POMafAHNH YKpaiHu He MoxKe By TV BUrHaHWUI 3a Mexi YKpaiHu abo
BUAAHWUI iHWIN AepkaBi. YKpaiHa rapaHTye NikayBaHHA Ta 3aX1CT CBOIM rpomafsHam, AkKi nepebysatoTb 3a ii me-
XKamm» B

lpomafAHCTBO € BUABOM CyBepeHITeTY, IeMOKpaTii Ta AOTPUMAaHHA NpaBs i cBO60 NIOANHUN KOXHOI ieprKaBu
¢BiTy. OueBMAHO, WO CyYacHi MirpaLinHi npouecy Ta NONITUKO-NPaBOBI CUTYaLil, AKI CKNagatoTbCA B KpalHax €B-
ponericbkoro Coto3y, NoTpebytoTb 6iNbll fAeTaNibHOro aHani3y Ta AOC/iAXEeHHA, 0COONMNBO Lie CTOCYETbCA NiACTaB
NPUNUHEHHS | N036aBNeHHA rPOMaasHCTBA.

Mw noginaemo aymky, Lo NMTaHHA N036aBNeHHA rPOMaAsHCTBA € AOCUTb CYyNepeYsIMBIM Y TeOpPil AK KOHCTU-
TYUiiHOrO, TaK i MiXHapogHoro npa.a. loro 06roBopeHHsA YacTo YCKNaAHIETbCA Yepes PO3MAITTA YNCSIEHHNX
HauioHanbHMX NiAX04iB 4O NUTaHb rPOMaAAHCTBA Ta BifCYTHICTb EAVUHOI TEPMIHOMOTIT HAaBITb Ha Mi>KHAapPOAHOMY

* Tpo patndikauito E€BPONeNcbKoi KOHBEHLIT Mpo rpoMagAaHCTBO : 3akoH YkpaiHu Big 20.09.2006 N2 163-V. URL :
https://zakon.rada.gov.ua/rada/show/163-16.

> KoHctutyuin YKpainu Big 28 yepBHA 1996 poky. OdiuiiiHe BuaaHHA. Knis : MapnameHTcbke BrA-8o, 2017. 112 .
¢ Tpo rpomagaHcTBO : 3akoH YkpaiHu Big 18.01.2001 N° 2235-Ill. URL : http:// zakon4.rada.gov.ua.

7 3aranbHa [leknapadis npas noguHu Big 10.12.1948. URL : http://zakon3.rada.gov.ua/laws/show/995_015 .

8 KoHctutyuia Ykpainu Big 28 uepBHa 1996 poky. OdiuiiiHe BuaaHHA. Knis : MapnameHTcbke Bua-8o, 2017. 112 c.
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piBHi. Hanpuknag, npunnHeHHa rpomaasaHcTBa ex lege (y cuny gii 3akoHy) abo Ha iHiLiaTiBYy Aep»kaBu-yyacHuLi
B €BPOMNENCbKI KOHBEHLIT NPO rpoMagAaHCcTBO 1997 p. Ha3MBAETbCA «BTPATOIO FPOMAAAHCTBAY, TOAI AK Yy KoH-
BeHLii Npo ckopoueHHs 6esrpomasaHcTBa 1961 p. Taka cama cMTyalif NO3HAYaETbCA CJIOBOM «M030aBNeHHs».
AK y>ke 3ragyBanocs, YKpaiHa patudikysana obvasi KOHBEHLT, i >KofHa 3 HUX He MiCTUTb abCcoNtOTHOT 3a60POHM
no3b6aBneHHA rpomagaHcTBa abo noro BTpatn ex lege um Ha iHiliaTuBy gepxasu. Taka 3abopoHa cTocyeTbcA
nuLe no36aBneHHA UM BTPATU FPOMALAAHCTBA, HACiAKOM AKKX Oyfe 6e3rpoMagsaHCTBO, i HaBITb Lie MpaBMIIo Mae
CBOI BUHATKW, HAaNPWKIag HabyTTA rpoMaaHCTBA LWIAXOM LWaxpancTBa, HagaHHA HenpasamBoi iHbopmauii abo
NPUXoBYBaHHsA OyAb-AKOI GaKTY, L0 CTOCYETbCS 3aABHUKA.’

B YKpaiHi ocTaHHIM Yacom aKTuBi3yBanaca puUTopuKa LOAO MOXIMBOCTI 3anpoBafXeHHA B YKpaiHi no-
ABiIHOrO rPOMaAAHCTBA Ta BAOCKOHANEHHSA IHLINX MOB'A3aHMX i3 rpOMagAaHCTBOM npoueayp. Tak, y napnameHTi
YKpaiHu 3apeecTpoBaHO 3aKOHOMNPOEKT Bif 13.12.2019 N2 2590, y AKOMY NPOMNOHYETLCA BHECTU 3MiHW [0 3aKOHY
YKpainm «[1po rpoMagAHCTBO YKpaiHM», @ TaKOX 3yMOBMIEHY HAMW HU3KY 3MiH [0 iHLWNX 3aKOHIB YKpaiHW.

3ayBarkMMO, L0 A0 KPaiH, WO BU3HAOTb MHOXMHHE FPOMaAAHCTBO, HaNleXaTb 34e6inbluoro Ti fepkaBu, AKi
B MVHYJIOMY BOJIOAINM KOSTIOHiAMM, ab0 Aep>KaBu, 3aCHOBaHi iMmirpaHTamu. BignosigHo, noagiiHe abo MHOXUH-
He rpOMafAHCTBO MOMerwye 3B’A30K MiX KOMMLWHIMU METPOMONiAMM Ta IXHIMW KONOHIAMK, NIATPUMYE BNIVB
KONULWHIX MeTpononin y BigNOBIAHMX KpaiHax Ta CAPOLUY€E 3B'A30K MiX iIMMIrpaHTamMmn Ta IXHbOK iICTOPUYHOIO
6aTbkiBWMHO. Tak, y KoHCTUTyUiT IcnaHii 3a3HaveHo, Wo IcnaHia Mmoxe yknagaTy JOroBopuv Npo nogBgiliHe rpo-
MaAsHCTBO 3 NaTMHOAMEPUKAHCbKUMM KpaiHamuy abo 3 KpaiHamu, AKi MatoTb 0co6/MBi CTOCYHKM 3 IcnaHieto. Taki
[oroBopwu icHytoTb B IcnaHii 3 ApreHTunHoto, bonisieto, [Batemanoto, lomiHikaHcbKot Pecnybnikoto, EkBagopom,
ExBaTopianbHoto BiHeeto, Konymbieto, KocTa-Pikoto, Hikaparya, Mepy, Maparsaem, Oininninamu, Yuni Ta iHwmnmn
KpaiHamn.'°

[lo pep»kaB, AKi [O3BONAOTb NOABINHE IPOMAAAHCTBO 3a MEBHMX YMOB, HaNeXKaTb NepeBakHO Ti KPaiHU, AKi
30iNCHIOITL NpoLec iHTeHCcUdiKaLii 3B'A3KiB i3 BNacHOI fiacnopoto, TOMy NoABiiHe rPOMaAAHCTBO TaM MOXYTb
oTprMaTy 38e6inboro 0coby NeBHOI eTHIYHOT MPUHANEXHOCTI.

I3 noyatky XXI cT. Bce 6Ginblue KpaiH HafaloTb MOXIUBICTb MpefCcTaBHMKaM Aiacnopu HabyTh rpoOMagsaHCTBO
iCTOpUYHOI 6aTbKIBLYMHN. TaK, Y JIUTBI Ha NoABiIHE rPOMaAAHCTBO MOXYTb MpeTeHayBaTV NUTOBL: FPOMaasaHN
depxas — uneHiB €C i HATO; noniTnyuHi yB'A3HEHI 1 3aCNaHLj, a TaKOXK HaLLaAKM TPbOX NMOKONiHb INTOBLB, LLO NO-
KUHynv JIUTBY Mif Yac pagAHCbKOI OKynaLlii; NIMTOBL, AKi TPaAULIIHO KOMMAKTHO MPOXKMBAaIoTb y CYCifHIX Aepa-
Bax; NUTOBL, KOTPi ofep»anu INTOBCbKe MPOMAJAHCTBO AK BUHATOK 3a HAaABHOCTI MacrnopTa iHWOI AepXKaBu; BiTn
rpomagsaH JIuTeu i rpoMagsaH TUX AeprkaB, 3 AKMMU JTIUTBOIO YKNaaeHo AOroBip Npo NoAgiiHe rpoMagaHCTBo. !

KoHcTtuTyLin YKpaiHu BU3Haua€e NopagoK, 3a AKUM TifIbKM 3aKOH Aa€ NiacTtaBy HAabyTTA UM NPUNNHEHHA rpo-
MafAaHCTBa B YKpaiHi. Llnm 3akoHOM 3a cyyacHoro nepiogy € 3akoH YkpaiHu «[1po rpomagaHcTBo» Bi 18 ciuHA
2001 p. Lum 3akoHOM YiTKO BU3HaYeHO TaKi NigcTaBy NPUNUHEHHA TPOMaAAHCTBa:

1) BHaCnigoK BMxoAy 3 rpOMagsaHCTBa YKpaiHy;
2) BHACNigoK BTPATU rPOMaAsHCTBa YKpaiHuy;
3) 3a nigcTaBamu, nepefbayeHNMY MiXKHaPOAHUMY OroBOpaMu YKpaiHu.

Okpim TOro, n. 26 ct. 106 KoHcTMTYyLii YKpaiHW1, MOBHOBa)KEHHA LWOAO BUPILIEHHA NMUTAHHA NPUNUHEHHA
rpoMagAHCTBa NOK/AAEHO i Ha Npe3naeHTa YKpaiHu.

Buxopsaun i3 uboro, M 6aumMmo, WO MUTaHHA NPUNUHEHHA TPOMAASHCTBA, € MOBHICTIO BPErynboBaHM
BiANOBIAHNMW 3aKOHOAABUMMYM aKTamu YKpaiHu. [poTe HUHI He 30BCiM YiTKO BperynboBaHUM € NMUTAHHA LWOAO
BTPaTU rpoOMafAHCTBa YKpaiHu, afKe rpoMagaHH YKpaiHK, AKMIA HabyB rpoMagAHCTBA iHLWIOT fepKaBy, He 3aBX-
[V Hajae npo Le BianoBigHy iHbopmauito ynoBHoBaxeHUM opraHam. OKpim Toro, Taki aepasu, Ak LLsenuapis,
lpnaHgis He BBaXkaloTb CBOIM MPaBOBMM 0OOB'A3KOM MOBIZOMAATY iHLLY Aep>KaBy NP0 HafaHHA rPOMaAAHCTBA
Till UM iHWIN 0cobi; 6inbLue TOro, AKLLO NPU LibOMY € MiCTaBX BBaXaTW, L0 Take rPOMaAAHCTBO Hala€TbCA 3 Me-
TOI0 MPUNUHEHHA NepecsifyBaHHA 3a NOAITUYHUMU, PENiriNHMN YN TPOMAAAHCBKMMN NepeKOHAHHAMN.

® Respect for Human Rights and Call for Loyalty: Ways Forward for the Ukrainian Citizenship ( November 6, 2018). URL :
https://democracy-reporting.org/ukrainian-citizenship/.

19 Konomieyb O.A. |HCTUTYT nopBiliHOro rpomMapaHcTBa (6inaTpuamy) y MiXHapoZHOMY MpaBi: nNpobnemu i nepcnexkTmBu.
Haykosi npaui. Kuis : MAYT, 2010. Bun. 1. C. 300.

" Tak camo.
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I3 uboro BMNNMBAE, WO 0coba, AKa Habyna rpoMagAHCTBa iHLIOT Aep)KaBy 1 AKa He MoBigoMuia Npo ue
BiANOBIAHI Aep>kaBHi opraHn YKpaiHu, a iHo3eMHa fepKaBa He Hagaana byab-akoi iHpopmauii, To JaHa ocoba
He BTpayvaE CTaTyC rpoMagaHrHa YKpaiHu i cborogHi He Hece 3a e 6yab-AKoi BigNoBifanbHOCTI, Npy LbOMy KO-
PUCTYETbCA NOABINHMM FPOMAJAAHCTBOM, LLO € NPAMUM NOPYLIEHHAM CT. 4 KOHCTUTYUIT YKpaiHW. Y Takomy pasi
LOLINbHUM MOCTAa€E BUPILEHHA NUTAHHA NPO No36aBfeHHA rPOMaAAHCTBA 0Cobu, AKa MOXe BUMHUTU TaKi Aii.
Xoua BKa3aHa npaBoBa npoleaypa i 3a60poHeHa Mi>kHapOAHO-MPaBOBVMM aKTaMM.

MNpoTey eBponencbKin CyfoBin NPaKTUL BXe iCHY€E NpeuedeHT WoAo BiACTyny Bid BUMOT MiXXHapOoAHO-Mpa-
BOBWX aKTiB NPO 3a60pOHY No36aBneHHs rpoMaaaHcTBa. MiaeTbcsa Npo pieHHA €BPONeNcbKoro cydy 3 npas
noanHm Big 21.06.2016 wogo cnpasm N2 76136/12 «PamagaH npotn Manbtu», e naHa J1. PamagaHa 6yno npumy-
COBO N036aBsIeHO MaNbTINCbKOrO rPOMAAAHCTBA.'?

Y uin cnpaBi 3aABHNK CTBEPAKYBAB, L0 N036aBNeHHA MOro MasnbTiNnCbKOro rpomMagaHCTBa NOPYLINIO OTro
npaBga, rapaHToBaHi CT. 8 KOHBeEHLi, OCKifIbKM B pe3ysbTaTi BiH CTaB ocoboto 6e3 rpomaaaHcTea. CBOro yacy BiH
NoBUHeH 6yB BiAMOBUTNCA Bif, CBOTrO ErMNETCbKOro rPOMafAHCTBa, Wob cTaT rpoMagAaHNMHOM ManbTu, OCKinb-
K1 Hi €rvnet, Hi ManbTa He BM3HaBanM MOXKMBICTb MOABINHOIrO rpomMagAHcTBa. [MpoaHanisyBaBWN ABa ac-
nekTn — un 6yno nosbaBneHHA rpoMafAHCTBa CBaBINIbHUM Ta HaCKiNbKM cepro3HnMn 6ynm Hacnigku Lboro
pilleHHA ANA NPUBATHOIO XUTTA 3aABHMKA, — Cyd N'ATbMa rosocamuv NpPoTU ABOX He 3HAMLWOB NOpPYLIEHHA
cT. 8 KoHBeHLUil.

OKpeMoi yBaru 3ac/lyroBye okpema gymKka nopTyranbcbkoro cyaai €CMJ1 Mayny MiHTy e Anbbykepke, e
BiH KPUTUKYE «HeBUNpPaBAaHi, A4pakoHIBCbKi 3aX0AW» LWOAO 3aABHUKA, OCKINIbKW B Hill 34iICHEHMIA aHani3 npasa
Ha rPOMagAHCTBO BiAMNOBIAHO A0 Mi>KHAPOAHWX Ta EBPONENCHKUX MPAaBOBUX HOPM.

Takox Mapi-beHepgikt Lembyp, npodecop npasa Ta aHTpononorii ii yHiBepcuTeTi bpainToHa, y CBOEMY KO-
MeHTapi fo uboro piweHHa ECIJT Haronowye, Wo, «Ha »kanb, M1 3BUKK, wo €CMNJ1 BiaMOBAAETbCA BUMIPATK
CeprO3HICTb NNTaHb FPOMAAAHCTBA». TaKOXK BOHa KPUTUKYE Le piweHHa ECITJ1, ockinbkn, no-nepuwe, €CMNJ1 pos-
rMAQA€ OfHAKOBO NMPUMUHEHHA (aHyNBaHHA) TPOMaAAHCTBA Ta BTpPaTy AOCTyny AO rpoMagaHcTBa. No-gpyre,
CKNajaeTbca BpaxeHHsA, wo €CMJ1 nepenbayvae, WO HEMAE 3HAUEHHS, WO 3asABHUK Y pe3ynbTaTi NPUMNMHEHHA
rpomMafsHCTBa CTaHe anatpuaom (ocoboto 6e3 rpomaaaHCcTBa). Mo-TpeTe, €ECMNJT fo3BonsAe cobi cymHiBaTMCA Y
ubomy. |, HapewwTi, ECIJ1 3BMHYBauye 3adaBHMKA Y LibOMY.

€BponencbKni cyg i3 npas NOAMHN NOCNYroByeTbCA KOHBeHUi€lo Pagy €Bponu Npo 3axmcT Npas NIognHN
Ta OCHOBOMONOXHMX cBo6oA 1950 p. AK NpaBOBMM 6APOMETPOM LLOAO BCTAHOBJSIEHHA MOPYLIEHHA NpaB fto-
OVHW, HasiBHOCTI ANCKPUMIHaLITy Aiax opraHiB nyonivuHoi Bnagm um ix yTpydaHHs y NpuBaTHE UM CiIMENHEe »KUT-
1A nofeni. Piwernna Cyay, 3okpema y cnpaBax Genovese v. Malta (2012) i Ramadan v. Malta (2016 p.), MOXyTb
CTaT! ePeKTUBHUM iIHCTPYMEHTOM Ta 3aKOHHOIO MiACTaBOIO AN1A nNepernagy €BPonencbKUmn gepxasamm CBOro
HaLioHanbHOro 3aKOHOAABCTBA | FPOMAAAHCTBA 3 MeTol 3abe3neyeHHs Ta NigCUNEHHA ifel NIoANHOLEHTPU3MY
y rpomMagAHcCTBi.'

Baxnusoto € gymka BeHeLiaHCbKOI KOMICii, OCKINbKIN BKOYAE BUCHOBKM LWOAO MiXKHapOA4HO-NPaBOBUX 3a-
cafl NPUMNMHEHHA FPOMAAAHCTBA Ha iHiLiaTMBY fepaBu. Y NyHKTI 47 3a3HayeHO «npasuia Ta NPUHLNNN MiX-
HapOAHOro npasa Ta 3arajibHOBM3HaHI NMPUHLMUNX MiXHApPOAHOMo Npasa 3 NUTaHb rPOMAAAHCTBAY, WO «HaLio-
HasibHe 3aKOHOAaBCTBO MOXE MIiCTUTU MNOMOMEHHS, WO nepefbayace BTpaTy FPOMafAHCTBA Y pa3i NoBediHKY, fAKa
CYTTEBO MepeLUKOAKAE KUTTEBO BaXK/TMBUM iHTEpECaM AepKaBu-yuyacHULi; HeobXifHO yHMKaTy 6e3rpomMasaH-
CTBa; HIXTO He Moxe B6yTn 6e3nigcTaBHO No36aBneHU rpoMagaHCTBa».'* 3aranom no3baBneHHA rPOMaAAHCTBA
NMOBMHHO CNNPATNCA Ha 3aKOHOAABCTBO, AKe YiTKO Ta OAHO3HAaYHO BU3HAYaE niacTaBm BTpaTh rPOMagAHCTBA, a
TaKOXK HOPMU, AIKi PerynioloTb MMTaHHA BTPaTV rpoMagAHCTBa. Lli Hopmu He MOBUHHI MaTn 3BOPOTHOI CUN, WO
03HayYa€ NPUINHATHICTb N036aB/IeHHA MPOMaAAHCTBA SiMLe Y pasi A, 32 BUMHEHHA AKMX 3aKOHOM YiTKO nepea-
6aueHo HacTaHHA Takoro NPaBOBOrO HACNIAKY, AK NPUNUHEHHA rPOMaAAHCTBa.

AHanisytoun NpakTuKy €BPOMENCbKOro cyay 3 Npas MOAVHU, MOXKEMO LiNTV BUCHOBKY, WO 3aCTOCYBaHHA
HaLUiOHaNbHOroO 3aKOHY B MEBHIM OPUANYHIN CUTYaUil BUPILWYETbCA WAAXOM BU3HAUYEHHA MEX OUCKPeLinHnX

2. PilweHHA €BponencbKoro cyay 3 npas noavHW Big 21.06.2016 wopo cnpasu N 76136/12 «Ramadan v. Malta» URL :
http://hudoc.echr.coe.int/eng#{%22appn0%22:[%2276136/12%22],%22itemid%22:[%22002-11223%22].

13 CodiHcbKa |. DinocodcbKko-npaBoBa Bi3iA JOKTPUHM rpOMafAHCTBa : MOHOrpadis. Jbsis : KameHsp, 2018.C. 120

% BYCHOBOK LLOAO NPOEKTY KOHCTUTYLiINHOTO 3akoHy OpaHuii «[po 3axucT Hauii», yxBaneHnin BeHeuiaHcbKoto Komicieto Ha 106-
My rieHapHoMy 3acigaHHi (BeHeuisn, 11-12 6epe3Hs 2016 poky). URL : https://www.venice.coe.int/webforms/documents/default.

aspx?pdffile=CDL-AD(2016)006-e.
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NOBHOBaXKeHb OPraHiB fiep>kaBHOI Blan, AKi 3aCTOCOBYBasIV HOPMY NpaBsa A1A BUPILLEHHA KOHKPETHOro topu-
anyHoro ¢akty. Mpu LboMy OpraHu Aep>KaBHOI BNagn HeCyTb BiANOBIAANbHICTb 3a BiANOBIAHICTb YUMHEHNX [ild
LLIOAO 3aCTOCYBaHHA HOPM MpaBa B ANCKPELINHMX MeXaX.

BucHoBKW. |HTerpyBaHHA YKpaiHN y €BPONENCbKi iHCTUTYLINHI CTPYKTYPW BUMaralTb NpuBeAeHHsA il YNH-
HOro 3aKOHOAABCTBA 3 NUTaHb MPOMAaAAHCTBA A0 EBPOMENCbKUX CTaHJapTiB. AHani3 3aKoHOJaBCTBa €Bponei-
CbKMX KpaiH MpO rPOMaAAHCTBO AAE MOXIIMBICTb YpaxyBaTu MOro MPOrpPecrBHI MONOKEHHA Mif Yac YAOCKO-
HaNneHHA BITYM3HAHOIO 3akKOHOAaBCTBa. HeobxigHO BpaxoByBaTy, WO npobnemu B ranysi rpoMafAaHCTBa, AKi
iCHYIOTb CbOrofHi B 3axigHin €Bponi, MOXyTb Y CMy MOJTUKO-€eKOHOMIYHOIO i COLiasibHOro PO3BUTKY CTaTu
3aBTpa npobnemamu YKpaiHu.

YpaxoBytoun cuTyaLito, AKa cknanaca B YKpaiHi, roCTpo NOCTa€ NMTaHHA peanisawii eBponencbKoro 4ocsigy
o0 KoHLenNUii rpoMagAHCTBa, Hacamnepes, Lie MOBNUHHO CTOCYBaTMCA 3anpoBaXeHHA 060B'A3KY Ana rpoma-
AAHVH YKpaiHy NOBIAOMAATA NPOo HabyTTA iIHO3eMHOro rpoMaAsHCTBa Ta 3aMpPOBafXKEeHHS MexaHi3my NpuTsAr-
HeHHA ocobu 3a HeHagaHHA Takol iHbopMaLil JO PUAMYHOI BigNOBIAANBHOCTI, @ TAKOX HEOOXIAHOCTI YiTKOro
3aKOHO[,AaBYOro BperynioBaHHA NMTaHHA NPUNMHEHHA TPOMaAAHCTBA Ta MOXKJ/IMBOCTI 3aNpoBafeHHA BUKITI0Y-
HO CyZIOBOr0O MexaHi3My no36aBneHHA rpoMagAHCTBa YKpaiHu.

AHomauis

Y cyyacHii NpaBoBi HayLi iCHYIOTb Pi3HI AyMKM WOAO0 NiACTaB NPUMNMHEHHSA i N030aBNeHHA rPOMaAAHCTBaA.
Y cTaTTi 34iNCHEHO aHani3 Cy4yacHOro CTaHy pernaMeHTyBaHHA NigCTaB NPUMNUHEHHS | N036aBNEHHA rpOMaasiH-
CTBa B YKpaiHi Ta okpemnx KpaiHax €sponericbkoro Cor3y, HagaHO NPONO3MLil WOoJO WAXIB BUPILLEHHA LibOro
NUTaHHA.

Vv

Summary

In modern legal science, there are different opinions on the grounds for termination and deprivation of
citizenship. The article analyzes the current state of regulation of the grounds for termination and deprivation
of citizenship in Ukraine and some countries of the European Union, provides suggestions on how to address
this issue.
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4

MocraHoBKa npo6nemu. Haa3BrYanHO akTyanbHOI NPO6IEMOI0 CbOrOAEeHHA € 3aXBOPIOBaHICTb Ha iHbeK-
LiriHy natonorito’ 2. Y 38'A3Ky 3 BUHUKHEHHAM NaHAEMIYHOI CUTYyaLii y CBITOBIN CNinbHOTI iMyHOoNpodinakTunka €
Ha nepLomy Micui 3a ii AKicHO0, edeKTVBHOK Ta 6e3neyHoIo [i€lo Ha OpraHi3m JIIOAUHN.

CborofHi, AK HiKONK, NepLIONOYaTKOBUM 3aBAaHHAM iMyHOMOriB, 6ionoris, Bipyconoris i BCi€i megnyHOI
CMiflbHOTU € CTBOPEHHA AKICHNX iIMyHONOTYHNX NpenaparTis, AKi MaloTb BIGHOBUTY AOBIpPY HaceneHHA B iXHin Jo-
LinbHocTi, 6e3neyHOCTi, ePpeKTUBHOCTI Ta AKOCTI. bes H1xX CBIT 3aHypuUTbCA B 6e3aHY iHbEKUINHNX 3aXBOPIOBaHb,
YHaCcnifoK AKNX HacTynaTyMe BMCOKa CMePTHICTb fitoacTBa. Came 3aBAAKN CTBOPEHHIO iMyHONOTiIYHMX Npenapa-
TiB CTaHe MOXMBOK edeKTrBHa Ta AKicHa NpodinakTrKa 6inblwocTi iHbeKUiNHNX 3aXBOPIOBaHb.

AHani3 ocTtaHHiX gocnigeHb i ny6nikauin. NpobnemaTrKy foCnig»KeHHA BaKLMHaUii, imyHonpodinaktu-
K1 Ta edeKTUBHOCTI MPOdiNakTUYHUX LWEenNeHb y BITYNM3HAHIN JOKTPYHI AOCNigKYBanu y CBOT HayKOBMX MpaLAx
O.b. boHpapuyk, H.B. BoBk, B.B. lanyHbko, O.B. [y6aHoBa, O.B. KyzbmeHko, |.A. CeHtota, C.I. CreueHko, B.1O. Cre-
ueHko, O.I. CrpenbyueHko, J1.I. YepHuioBa.

Merta cTaTTi nonarae B fOCNifXeHi NpobnemaTukin MexaHiaMy ny6siyHoOro aamiHiCTpyBaHHs LWOAO 34iic-
HeHHA iIMyHONPOo®INakTNKN HaceneHHs, B pe3ysnbTaTi PO3B’A3aHHA AKOI Ma€ BifHOBUTMCA fOBipa Ao npodinak-
TUYHUX LWEMNSEHb 33 YMOBW CTBOPEHHSA AKICHOI, eheKTMBHOI Ta 6e3neyHoi BakLMHK, AKa BianoBigaTiMe BCiM BU-
Moram wogo ii o6iry.

Buknag ocHoBHOro marepiany. Ha cborogHi nepenik TaXKux iHGeKUinH1X 3aXBOPOBaHb i3 leTanbHUMU
Hacnigkamu KatactpodiuHUMM Temnamuy 36iNbLUyETbCS, WO NPU3BOAUTD A0 3MEHLUEHHSA KiTbKOCTI HaceNneHHsA
Ha BCili NnaHeTi. 3aBagnTL LibOMY Ta KOHTPOJIOBaTK OiNbLUicTb iHEKLiMHNX 3aXBOPIOBaHb MOXKUBO JMLLE 33
[0MOMOroto 3acobis imyHonpodinakTuku. [ouinbHO 3a3HaunTy, WO 3aBAAKN NPOBEeAEHHI0 BaKLMHaUiT npnbnms-
HO 4 MAH fiTel Ta 1 MAH 4OPOCNOro HaCceNneHHA BAAETbCA 3aXUCTUTU Bif, iIHPEKUiNHMX 3aXxBOpIoBaHb, 1,5 MiH
nofen BAAETbCA 3aXMUCTUTA Bifl BaXKKUX YCKNaAHeHb Bif iHPeKLiHMX 3aXBOptoBaHb, 1 M/IH HAaCceNeHHA OTpu-
MY€E Ba)KKi MOCTBAKLUMHANbHI HacNigKM (AKi OCTaHHIMM poKamu y»e 36inbLUnAnNCA, WO CBIAYNTb MPO 3HUKEHHSA
AKOCTi iIMyHONOriYHUX Npenapartis). 3aranom imyHonpodinakTrka 3abesneuye 3axucT Bif NnoHag 65 iHpeKLinHKX
3axBOpIOBaHb. BianoBigHo, Wo6 3HN3MTY piBEHb CMEPTHOCTI Bif NpoBefAeHHs iMyHONPOdINaKTKK Ta 3HU3UTU
PU3MKM NOCTBAKUMHANBbHMX YCKNAAHEHb, CBITOBI HAayKOBIM CMifibHOTi HEOOXiAHO BAOCKOHANOBATX BaKLMHU Ta
3abe3neuyBaTy iXHIO AKICTb Ta ePeKTUBHICTD.

3BUYAlHO, Y TaKil HEBU3HAYEHIl | HEOAHO3HaYHI CUTYaUil CborofHi € 6araTo NPOTMPIY WOAO AOPEYHOCTI
Ta 6e3neyHoCTi NpoBefeHHA cneyundiyHol iMyHonpodiNakTUKKM (BaKLMHaLi) HaceneHHsa. Y 3acobax MacoBOi iH-
dbopmauii NoBigOMNAIOTb NPO XKaxXUBI BUNAZKUN «MOXKANBUX» MICNABAKLMHANbHUX PeakLUi i ycKnagHeHb, AKi He
3aBXau € 06rpyHTOBaHUMM Ta foBegeHUMNU. OfHaK, Ha AYMKY GinbLIOCTi cneuianicTiB — nefiaTpis, iMyHONOrIB,
aneprosioris, WenneHHsa AKICHUMYK, ePeKTVBHMM Ta 6e3MeYHMMN BaKLUHaMW, NpoBefeHe KBasidpikoBaHUM Me-

' Tlpo 3axucT HaceneHHA Bif iHpeKUiHKX XBOpob : 3akoH YKpaiHu Bif 6 KBiTHA 2000 poky N 1645-I1l. BinomocTi BepxoBHoi Pagu.
2000. Ne 29.

2 YepHuwosa J1.I. ImyHonpodinaktunka: cyyacHi gocAarHeHHs Ta npobnemu. NepuHatonorua n neguatpus. 2007. N2 3 (31). C. 7, 8.
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AVYHMM NepPCOHaNIOM BiAMNOBIAHO 1O BCTAHOBIEHUX NPaBWsl, 340POBI Ha MOMEHT BaKUMHaLiT AUTWHI Ta NIOAVHI
€ UiNKoM pouinbHUMm i BunpasgaHumM. OcobnamnBo Lie CTOCYETbCA AndepeHLinoBaHOl BaKLMHaLii MpOTH «Kepo-
BaHVX» iHbeKUin (Kip, KpacHyxa, NapoTuT, Kawok, andTepis, npasewub Towo). |, HaBNakW, NOBHa BiAMOBa Bif
LeneHHA BHACNiAOK 6aTbKiBCbKOI UM NiKapCbKOT HEKOMMETEHTHOCTI Hadani NPU3BOANTb OO BaXKKMX HACiKiB:
TAXKWI nepebir iHbeKUin y fopocnomy BiLli 3 PO3BUTKOM YCKNTafHEHb i3 6OKY Pi3HMX OpraHiB i cuctemM, pO3BUTOK
HennigaaA, cninoTn, po3ymoBOI BiACTanoCTi, Napanidvis ToLo.

Ak 6auMO 3 BULLIEBU3HAYEHOrO, HA CbOTrOAHI TemMa AOCHIMKEHHA € [OCUTb aKTyasIbHOK Ta LOLiNbHOIW,
OCKiNIbKM y 3B'A3KY i3 BTPATOIO AOBIPM JO AKOCTI iIMyHOMOTYHUX MpenapaTiB Hace/leHHA BiAMOBAETbCA Bif Npo-
BefleHHA iMyHonpodinakTMkuy. A ii BiiCyTHICTb NPU3BOANTb 0 KaTacTpodiuHMX HACNiaKiB, 30Kpema 10 cMepT-
HOCTi. He BUHATKOM i3 LibOro € 1 CbOrOAHILWHA CUTYaLifA, AKa BMK/MKana naHgemilo B ycbomy CBITi. BignosigHo,
HeobXifHO Y CBITi BigHOBMOBATY AOBIPY A0 iIMyHOMNPOdINAKTMKY, AKa 6 Ha BUCOKOMY PiBHi 3axuLiana opraHiam
noanHN Bif iHGeKLinHNX 3axBoptoBaHb. BogHouyac came AKicHa, 4OCTYMHA, epeKTMBHA Ta «4OBipAMBa» iMyHO-
npodinakTrKka Bif iHGeKLiHMX 3axBOploBaHb NOTPebye I'PYHTOBHOIO aHanisy, ii BUBYEHHA Ta BM3HaYeHHA OC-
HOBHUX 3aBAaHb i Npobnem wopo ii peanizauii. HeobxigHO BU3HAUNTV OCHOBHI LWIAXW BAOCKOHANIEHHA MeXaHi3-
My Ny6/iYHOro agMiHicTpyBaHHA B iMyHONpodinakTuyHin cdepi.

B yHiCOH BM3HaueHOro cnif 3BepHyTH yBary Ha Te, WO iMyHoNpodinakTnka BU3HaHa OQHMM i3 HalycnilHi-
LWINX | EKOHOMIYHO ePeKTMBHUX 3axofiB y chepi rpomagcbkoro 3g0pos’a. LLlopoky 3aBasakM 3axodam 3 iMyHo-
npodinakTMKy BAAETbCA BPATYBATY Bif 2 4O 3 MJIH [iTeil y BCbOMY CBITi Bifj iHPeKLiiHMX 3aXBOpIOBaHb, ane, Ha
Xanb, i nig yac ii nposegeHHA 1 000 giTen nomupac Big il YCKNagHeHb, WO BUHUKAKOTb Y 3B'A3KY i3 BBEAEHHAM
HeAKICHUX iIMyHOJOriYHKX NpenapaTiB abo npenaparTis, y AKUX 6yN0 NOPYLLUEHO «XONOAOBUIA NAHLIOM Mig Yac ix
06iry (CTBOpeHHs, BUpOobHULTBA, 36epiraHHA, TPaHCMOPTYBaHHA Ta yTui3adii). 3a AKicCHOro 3abesneyeHHs imy-
HoMpodiNakTMKoo rnobdanbHe OXOMNNEHHA HaceNeHHA NPOINaAKTUYHUMU LeNIEHHAMM AaBano 6 3MOry LWLOPOKY
3ano6irTv HacTaHHIo 1,5-2 MJTH neTanibHUX BUNaAKIB Bif iHdeKUinHMX XBopoo.

HeobxiaHO TakoX 3a3HaunTL Te, WO LWNPOKO PO3THPaKOBaHi 3acobaMm MacoBoi iHpopmaLii noBigomneH-
HA NPO CMepTesibHI BUMagKM B NOCTBaKUMHANbHUN Nepiod, NoB'A3aHi 3 HEAKICHOI BaKLMHOW, HE3aKOHHICTIO
NpoBeAeHHA TypiB BaKLMHaLUil, AK Le 6yno i3 noniomienitom B YkpaiHi HanpukiHui 2015-ro — Ha nouatky 2016 p.,
npu3Benu Ao BTpaTu AOBIpU HaceneHHA JO iMyHi3alil, HacNigKOM Yoro CTanu HeNOOAMHOKI BUMaAKKM BiAMOBN
6aTbKiB Bif NIAHOBOT BakUMHaLii giTen. CnTyauia yCKNagHIETbCA We 1 TUM, Wo, 3a faHuMn MiHicTepcTBa oxopo-
HU 300pOB'A YKpaiHy, 3a nepiog 2010-2020 pp. 3aranbHofepkaBHa Nporpama 3 iMyHonpodinakTmkm Ta 3axmcTty
HacenieHHs Bif iHGEKUiNHUX XBOPOO 6yna i € He NpodiHaHCOBaHO Ha 50%, TOX Ha CbOrOAHI PiBEHb OXOMJIEHHSA
LensIeHHAMM KONMBAETbCA BCbOro-Ha-BCboro Bif 19% fo 45%. Taka KpUTUUYHaA CUTYyaLia MOXe Npu3BecTn Jo
BV3HaHHA YKpaiHM KpaiHO0 3 BUCOKUM PU3MKOM Crasiaxy BUCOKOMATOreHHUX 3aXBOPOBaHb™ 4,

MopAag i3 ycima nornagamu Ha HEraTMBHUIA BMJIMB HEAKICHUX IMYHOSIOMYHMX NpenaparTiB y CBITOBIN Crifb-
HOTi cdepr OXOPOHM 3[40POB’'A HEOOXIAHO AOoKNadaTh BCiX 3ycunb Ana Toro, Wwob 3abe3neynTy, NigTPMMaTH Ta
NnoKpawuTh enigemionoriyHe 6narononyyys wogo 60poTbbu 3 iHpeKUiNHNUMK XBOopobamu siK B YKpaiHi, Tak i y
BCbOMY CBiTi, AKE MOXMBO 3a6€3MeunTy NnLLE WSXOM NPOBEAEHHS IMYHONPOINaKTMKN.

3 MeTot0 6iNbLL FPYHTOBHOMO AOCAIAXKEHHA BUCYHYTOT NpobnemMaTrKu, Ha Hally AYMKY, HeoOXifHO 3'ACyBaH-
HSl BETEPMIHAHTY «<iMyHOMPOdINaKTMKa.

BignogigHo, nig BnacHe NOHATTAM iMyHONPodinakTUKM HayKoBa CMifibHOTa PO3yMi€ il AK meTon iHAMBIAY-
aNbHOMO Y/ MaCOBOTO 3aXMCTY HaceeHHs Bif iHbeKUiNHMX XBOPOO LAAXOM CTBOPEHHSA abo NiACUNEHHSA iMYHi-
TeTy®.

Mig imyHonpodinakTukoto Takox geaki HaykosLi (I.A. CeHioTa, C.I. CtreueHko, B.tO. CtelieHKo) po3ymitoTb 5K
BV MeAMYHOrO BTPYYaHHS, NiJ Yac AKOro nauieHTn HagineHi npaBamu Wopao 3roam abo BigMOBM Bif HEl, @ TaKOX
BiAMoOBiganbHIiCTIO 3a HAaCNiAKK Mif Yac ii BiAMOBMW.

3 Ty6aHosa O.B. LLlofo MexaHi3my NnpaBOBOro peryntoBaHHA BifHOCUH y cdepi imyHizauii HaceneHHA. ®apmaueBTryHe npaso. 2017.
Ne 1. C. 32. URL: file:///C:/Users/%D0%9E%D0%BA%D 1%81%D0%B0%D0%BD%D0%B0/Downloads/FP_index.htm_2017_1_8.pdf.
4 Strelchenko O., Lychenko I., Shevchenko L. (2018). Doctrinal characteristic of public of medicines as fundamental element of sta-
te financial guarantees for the pharmaceutical sphere. Baltic Journal of Economic Studies. Vol. 4. N° 5. December. 2018. P. 338-343.
DOI: http://dx.doi.org/10.30525/2256-0742/2018-4-5-338-342.

° BoHgapuyk O.b. ImyHonpodinakTvka - akTyasbHa npobnema cyyacHoi mMeauuuHu. KniHiyHa imyHonoria. Anepronoris.
IHdekTonOriA. 2009. N2 6/7. C. 10.
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Ha Haluy oymKy, Lie TpaKTyBaHHA HayKOBLiB € OCUTb OOHOCTOPOHHIM, OCKiNbKM chOopMynboBaHi nuLle npa-
Ba Ta BiAMNOBIAaNbHICTb NALiEHTIB, @ MeAMYHMX NPaLiBHUKIB 3anN1LLIEHO N03a yBaroto.

0O.b. BoHaapuyk TPaKTye iMyHONPOdINakTUKy AK METOA iHAMBIAYaNIbHOrO Y/ MaCOBOTO 3aXUCTY HaceNleHHA
BiZl iHbeKUiNHNX XBOPOO LWNAXOM CTBOPEHHA abo NiacuneHHsA iMmyHiTeTy®.

Ha Halwy gymky, nid imyHonpodginakmukoto 0ouinbHO po3ymimu MeduyHe 8MmpyyaHHsA 8 OpeaHi3m I0OUHU,
AKe 8i06Y8AEMbCA 3 NPOGINIAKMUYHOI MEemOoto i3 3aCMoCy8AHHAM iMYyHOI02iYHUX Nnpenapamis, AKi 3a6e3ne4yyrome
3axucm HaceseHHa Ma irocmaea 3a2asiom 8i0 iHGeKUiliHUX 3aX80pPHB8AHb WI/TAXOM CMBOPEHHA b0 NOCUIEHHA iX-
HbO20 IMyHImemy.

LWopno 3aincHeHHs KBanidikauii imyHoNpodinakTMKM AOLiNbHO 3a3HaUUTK, L0 BOHA MOXe ByTu cneyudiu-
HoOI0 (8akyuHayisa/imyHizayis), AKa € CNPAMOBAHOIO0 MPOTU KOHKPETHOro 30yAHUKa, Ta HecneyugiyHoto (akTuBa-
Lia iMyHHOT cMCTeMU 3arasioM MeANKaMeHTO3HUMM YN He MeVKaMeHTO3HMMU 3acobamn). [IpupodHa akmusHa
imyHi3ayis BinOyBa€eTbCA B pe3ynbTaTi KOHTAKTY 3 MiKpoopraHiamamu nig vac iHdeKuii, a npupooHa nacusHa imy-
Hi3ayia — y pasi NoTpaniAaHHA aHTWUTIN y MAif Yepe3 niaueHTy YM B OpraHi3m HOBOHAPOAXKEHOTO 3 MOJI03MBOM/
MOJSTOKOM MaTepi’.

3 MeTolo [OCNigKeHHA iMyHonpodinakTukM noTpibHO 3'AcyBaTu  CYTHICTb KaTeropii  «imyHi3a-
yia» (nat. immunis — BiNlbHWUIA, 3BiNbHEHWI Bif 6yAb-40ro), Nifl AKOK PO3yMitoTb HaehEKTUBHILINIA | EKOHOMIYHO
BUTIAHUI 3axXUCT Bif iHpeKUiN. BoHa nonArae y BBeAeHHi 3ajaHOro aHTUreHa B HearpecusHin Gopmi, ane B imy-
HOFeHHMX fo3ax ANA iHAYKUiT 3aXMCHOT iMyHHOI BignoBiai Ta popmyBaHHA iMyHHOI nam’aTi. IMyHi3auis 3abe3ne-
Uy€ aKTMBHY Ta NacUBHY 6iONOriUHY CTIMKICTb [0 NEBHUX iIHPEKLiHMX 3aXBOPIOBaHb. 30Kpema, Wmyy4yHd akmue-
Ha iMyHi3ayis nepefbayae CTBOPEHHA iMYHITETY LUIAXOM BBeeHHA BaKUMH (BaKLMHHWIA aHTUIeH — ocniabneHni
Yy BOUTUI NaToreH, abo WTYYHO CUHTE30BaHUI BINOK, AKUIA iBEHTUYHNI GiNKy NaToreHa) Y aHaTOKCUHY (06e3-
3apaxeHoro 6akTepiasbHOro TOKCUHY, AKMIA 36epirae CBOI aHTUIeHHI BNacTMBOCTI). 3a iHbeKLUil i3 JOBMUM iHKY-
6aLifiHMM NepiogoMm, HaNpUKNag y pasi ckasy, akTMBHA iMyHi3aUia Aa€ 3Mory 3anobirT 3axXBOPIOBAHHIO HABITb
nicnA 3apa)keHHA. 3aneXxHo Bif TUMY aHTUreHa akTUBHa iMyHi3auia cnpuse popmyBaHHIO BUCOKocneLpiuHOro
TMMYaCOBOrO UM MOCTINHOrO iMyHiTeTy. BignosigHoO, wmyyHa nacusHa imyHizayia — ue BBeQeHHA CUPOBATKOBUX
npenaparis i y-rnobyniHy (imyHornobyniHis). 3a LOMOMOrol NacMBHOI iMyHi3aLii MOXHa LIBUAKO CTBOPUTU TUM-
YacoBUM iMyHiTeT TpmBanicTio 1-6 TKHiB. [TOBTOpHa NacrBHa iMyHi3aLia He NigCUNI0E iIMyHITET | YacTo CynpoBo-
[KYETbCA YCKNagHeHHAMN. [i HauacTilwe NpoBOAATD NIC/IA KOHTAKTY i3 36yAHMKOM i 33 HEMOXMBOCTI aKTUBHOT
iMmyHi3auii. Cepen MiKpoopraHiamiB, 3 AKMMM MOXKHa YCMiLLHO 60POTMCA 3a AOMOMOTOI0 BaKLMHaLii, MOXYyTb OyTu
Bipycy (Hanpuknag 36yaHMKM KOpPY, KpacHYXu, MapoTUTY, NonioMieniTy, renatnty B, ckasy) umn 6akTepii (36yaHUKN
Ty6epKynbo3y, andTepii, KaluoKy, NpaBus, reModinbHoi iHpekLii). CborogHi B ycix KpaiHax CBiTY, WO po3BBa-
I0TbCSA, NPOBOAATL PEryspHy BakUMHALiO NPOTX Kopy, NosiomieniTy, andTepii, npaBua, KaloKy Ta TybepKy-
nbo3y. [1o OCHOBHOIO MaKeTy BaKLUVH, WO € CTaHZAPTOM NPoTAroM 6araTbox pPOKiB, foganu Kinbka HoBux. Lle
iMyHi3aLia npoTu renaTtuTy B, AKa JoctynHa Aitam y 147 3i 192 kpaiH-uneHis BOO3; Big Haemophilus influenzae
ny b (Hib), AKa pekomeHgoBaHa B TX KpaiHax, fie € 3acobu ans ii npoBefeHHsn (34icHIo0Tb y 89 KpaiHax). Bak-
LMHa Bif »OBTOI INXOMaHKM JOCTyNHa NPU6M3HO B ABOX TPETMHAX KPaiH, ie € PU3MK BUHVKHEHHA OCcepeKiB
3a3HauyeHoT iHdeKuUil. PerynAapHy imyHizauito npoTn KpacHyxu nposogaTb y 111 KpaiHax. [porpamu imyHisauii
MOXYTb CTOCYBaTUCA NiANITKIB i LOPOCAMX (3a/1€XKHO Bif KOHKPETHOrO 3aXBOPIOBAHHA), @ TaKOXK HOBOHapPOAXe-
HUX i AiTell MONOALIOro BiKYy®.

HeobxigHO 3a3HauuTK, WO OCHOBHMMM LifIAMU iMyHONPOINAKTUKLN € 36epexeHHs 340POB’'A HAaceneHHs
yepes 3HMKEHHA PIBHA 3aXBOPIOBAHOCTI, CMEPTHOCTI Ta iHBanigHOCTI Big iHeKUiliHMX xBopob, dopMyBaHHSA
KOJIEKTVBHOIO iIMYHITETY Ta 3HMXKEHHA BUTPAT CUCTEMM OXOPOHM 340POB'A Ha NiKyBaHHS iHGEKUINHUX XBOPOO,
AKUM MOXHa 3amno6irTv Wasaxom npoBefeHHA iMyHonpodinakTukim®.

¢ BoHpaapuyk O.B. ImyHonpodinakTrka — akTyanbHa npobnema cyyacHoi meaunumnm. URL: https://kiai.com.ua/ua-issue-article-345/
Imunoprofilaktika-aktualna-problema-suchasnoyi-medicini.

7 boHpapuyk O.b. ImyHonpodinaktrka - akTyasnbHa npobnema cydyacHoi MepuumHu. KniHiyHa imyHonoria. Anepronoris.
IHdekTonOriA. 2009. N2 6/7. C. 10.

8 bBoHgapuyk O.b. ImyHonpodinakTvka - akTyanbHa npobnema cydyacHoi MeauuuHW. KniHiyHa imyHonoria. Anepronoria.
IHpekTonoria. 2009. N 6/7. C. 11.

° TMpo cxBaneHHa Crpaterii pPo3BUTKY iMYHOMPOGINAKTUKMA Ta 3axWUCTy HaceneHHA Bif iHOEKUiNHMX XBOPO6, AKMM MOXHa
3ano6irTi WAXOM NPOBEAEHHsA iMyHONPO®INaKTKK, Ha nepiof fo 2022 poKy Ta 3aTBEPIKEHHA NaHy 3axoAiB Wogao ii peaniawii :
Po3nopsapxeHHs KabiHeTy MiHicTpiB YkpaiHu Big 27 nuctonaga 2019 poky N2 1402-p. URL: https://zakon.rada.gov.ua/laws/show/1402-
2019-%D1%80.
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EdektuBHicTio y npoBefeHHi imyHonpodinaktnku € dopmyBaHHA cneundiyHoro nicnAaBakyMHanbHOro iMy-
HiTETY, Ha PO3BWTOK AKOIO BMIMBAIOTD:

— YNHHUKWK, WO 3a/iexaTb Bi caMOi BaKLMHM (YMCTOTa Npenapary, Nepiod »KUTTA aHTUreHa, 103a, HaABHICTb
NPOTEKTUBHUX aHTUTEHIB, KiNIbKiCTb yBeeHb);

— UMHHUKW, WO 3anexaTb Bifl opraHiamy (CTaH iMyHHOT peaKTUBHOCTI, BiK, HafABHICTb iMyHoaediLnTY, CTaH
OpraHi3my 3arasiom, reHeTUYHa CXUIbHICTb);

— YMHHUKM, WO 3anexaTb Bif BNAMBY 30BHILLHbOrO cepefoBuLLa (XapyyBaHHA, yMOBM Po6OTM Ta NobyTy,
KnimaT, Gi3MKO-XiMiYHi YNHHWKM CcepefoBuLLa).

IMyHONpodinaktnka HaceneHHa NpPoTn iHPEKLUINHMX 3aXBOPIOBaHb MPOBOAMTLCA BignoBigHO fo Hauio-
HaNbHOro KaneHaapA WenneHb, AKUM pernameHtoBaHo Hakazom MO3 YkpaiHu N2 59516.09.2011 «[1po nops-
[OK NpoBefeHHA NPodinakTUYHUX LWenseHb B YKPaiHi Ta KOHTPOsb AKOCTI 1 06iry megnyHux imyHo6ionoriyHmx
npenapatiB»'®,

EdekTuBHicTb iMyHi3aLii € HalBMLLOO B pa3si AOTPMMaHHSA 3a3HayeHX y KaneHaapi BiKOBUX CTPOKIB BaKLu-
Hauil Ta peBakLMHauii. Xou BakUMHY i 3aXMLLal0Tb OPraHi3m Bif MeBHUX MIKPOOPTraHi3MiB, XXO4Ha 3 HUX He Aa€
100% edekTy. 30Kpema, ebeKTUBHICTb AeAKNX BaKUMH HE3HAUHA Yepe3 reHeTUYHY MiHNMBICTb naTtoreHa. Lium
NMOACHIOOTL Ti BUMAZAKW, KON HaBIiTb 32 AOTPUMAHHA BCiX NPaBU BaKUWHaL il BCe-Taky HaCTaE 3axBOproBaHHA'",

3ayBaXKMMO, LL{O 3aXBOPIOBAHICTb Ha KEPOBaHi iHpeKLiHi 3aXBOPOBAaHHA HabyBaE HEKEPOBAHOTO XapaKTe-
py, NpPO WO CBiAYNTb YepryBaHHA NepioAis Nianomy i cnagy 3axBOpOBaHOCTI, 3SMEHLUEHHSA MiXenigemMiuyHoro ne-
pioay Towo. BHacnigok HegocTaTHLOrO pPiBHA GiHAHCOBOI NIATPUMKM CUCTEMI OXOPOHM 30POB’'A B MonepeaHi
POKM, rpoMaAcbKoi HefoBipPU A0 NPOdINAKTUYHUX LeneHb, BiACYTHOCTI JOBrOCTPOKOBOI CTpaTerii imyHonpo-
binakTUKKM Ta cTpaTeriyHoro 6araTopivyHOro nyiaHyBaHHA NOCTaYaHHs iIMyHObIONOriYHMX NpenapaTiB GikCcyoTb-
CA KPUTUYHI PiBHI OXOMAEHHA HaceneHHsA 060B'A3KOBUMU NPOBINAKTUYHMMU LWeMNSIeHHAMN Ta HecTabinbHUi
piBeHb 3a6e3neyeHHss MegnUYHUMY iMyHOBIONOriYHUMY NpenapaTamu’2,

Heo6xigHO BU3HAUMTLK TaKi OCHOBHI MPUYMHU BUHUKHEHHA NPO6eMn Woo iMyHONPOodinakTUKN HaceneH-
HA, AKUMW €: BiCYTHICTb CTpaTeriyHoro 6araTopiyHOro nnaHyBaHHA NOCTaYaHHA MeANUYHUX iIMyHOBIONOriYHNX
npenapariB; HECBOEYACHE Ta He B MOBHOMY 06CA3i NOCTaYaHHA MeAUYHUX iMyHOBIONOriYHKX NpenaparTis Ao pe-
rioHiB. ®iHaHCYBaHHA 3a 3a/IMWKOBUM MPUHLMIMOM TaKUX BaXXNMBUX HaNpAMIB, AK 6e3neka iH'eKUiil, KOHTPOSb
3a HaNeXHUM JOTPMMAHHAM YMOB «XOJIOAOBOrO flaHuora»'; 4, enigemionoriyuHnin Harnag 3a iHGeKuinHumun
XBOPOOaMM, AKMM MOKHa 3anobirtu WAAxom npoBeeHHsA iMyHONPodINakTUKKM, NPU3BEO A0 3HUKEHHSA PiBHA
OXOMJIeHHA NPOPINAKTUUYHUMU LLEMNEHHAMMU, 30KPEMA LiTEN NepLIOro PoKy XUTTA. 3 pOKY B pik HaKonun4yyBasa-
CA «HellensieHa» rpyna Aiten i CyTTEBO 3HUXKYBABCA PiBEHb KONEKTUBHOTO iMyHiTeTy. CyTTEBE 3HMMXEHHA PiBHA
OXOMJIEHHA HaceneHHA NPOGINAKTUYHUMMU LEeNSIEHHAMM B YKpaiHi YaCcTKOBO 3yMOBJ/IEHO aKTMBI3aLli€l0 aHTUBAK-
LUMHaNbHOI NponaraHaw, WO 3HXKYBano piBeHb MPUXUAbHOCTI HaceneHHA A0 iMyHonpooinakTnkn'.

TakoX He MeHLL Ba)K/IMBOK MPUUYUHOK LWOAO 3HVKEHHA iIMyHONPO®INaKTUK/ € HegoCTaTHE iHPOPMyBaH-
HA HAayKOBOI Ta MPaKTUKYUYOI MeQUYHOI CNiIbHOTU NPO CyYacHi AaHi, AKi 3aCHOBaHI Ha [OKa30Bil MeanLUHI
Wwono AKOCTi, ebeKTUBHOCTI Ta 6e3neyHOCTi iIMyHoNoriyHMX npenapaTiB. 3a3HauyeHa Npobnema Nos’A3aHa, Ha
Hally AYMKYy, i3 BigCyTHiCTO iHGOpMaLiiHOro HaNoOBHEHHSA Nporpam o- Ta NicNAAUNIOMHOI NiAroTOBKY Nlikapis
i cepedHbOro Meagn4yHOro NepcoHany.

1% Tpo nopspoK NpoBefeHHA NPOGINAKTUYHNX LienneHb B YKpaiHi Ta KOHTPOsb AKOCTI N 06iry MefnyHUX iMyHOGIONOriuHmX
npenapartis : Haka3s MiHicTepcTBa oxopoHM 3a0poB'a YKpaiHu Big 16 BepecHa 2011 poky Ne 595. URL: https://zakon.rada.gov.ua/
laws/show/z1159-11.

" Tam xe.

2 Mpo cxBaneHHsa Crpaterii po3BUTKY iMyHONPO®INAKTUKN Ta 3axWCTy HaceneHHs Bif iHOEKUiNHMX XBOPOO, AKMM MOXHa
3ano6irTi WnsAxom NpoBeAeHHs iMyHoNpodinakT1ky, Ha nepiod Ao 2022 poKy Ta 3aTBepIXeHHs MaHy 3axXoAiB Wwopo il peanizauii

: Po3nopagxeHHa KabiHety MiHicTpiB YkpaiHu Big 27 nuctonaga 2019 poky N2 1402-p. URL: https://zakon.rada.gov.ua/laws/
show/1402-2019-%D1%80.

13 CrpenbueHko O.I. TeHpeHUii po3BUTKY MpaBOBOI KaTeropii «o6ir nikapcbkux 3acobiB» y ymoBax €BpOiHTerpauiiHux Ta
rno6anisauinHux npouecis. [lep>kaBa Ta perioHun. 2018. N2 3. C. 112.

4 CrpenbueHko O.I. CyuyacHi TeHAeHLii pO3BUTKY AeTepMiHaHTK «3acobu ny6niuHOro agMiHicTpyBaHHA cdepu obiry nikapcbKux
3aco6iB» O.I. CrpenbueHko : maT-nu |l MixkHap. HayK.-npakT. iHTepHeT-KoHPepeHUii «CyyacHUA pyx HayKu», LLO MpUCBAYEHA
rONIOBHIN micii MiXXHapOJHOro eNeKTPOHHOrO HayKOBO-NPaKTUYHOTO »KypHany (1-2 »koBTHA 2018 p. m. AHinpo). C. 608.
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JouinbHO TaKoX 3ayBaXuUTW, LWO BIACYTHICTb HOPMATVUBHO-MPaBOBUX NiACTaB ANA JOBFOCTPOKOBOIO MilaHy-
BaHHA NOTPeOU B MeANYHNX iIMyHOBIONOriYHMX NpenapaTax cTana OAHIED 3 BaroMUX NMPUYMH NOTiPLWEHHA CUTY-
auii cTocoBHO NnaHyBaHHA Ta GiHaHCYBaHHA 3aX0AiB i3 iIMyHONPOQINaKTUKWY, WO He [ano 3MOrv CUCTEMHO 3filc-
HIOBaTM 3aX0Au i3 3MiLlHEHHA 60POTbOU 3 iIHPEKLiNHMYN XBOpOOGaMK, OBI'PYHTOBYBaTM fOBrOCTPOKOBY NOTPeOY
y GiHaHCOBUX pecypcax AnA ONTUManbHOI peanisaii nporpamu iMyHonpodinakTMKM Ha fep»KaBHOMY PiBHi'S.

BucHoBKuM. AK BUCHOBOK 3a3HaunMo nepenik npobnem y cdepi imyHonpodinakTmkm Ta 3aXncTy HaceneHHs
Bifl iIHpeKLiHMX 3aXBOPIOBaHb, AKMM MOXHA 3anobirt 3a 4ONOMOro0 34iCHEHHS iIMyHONPO®INaKTUKN Ta AKi
noTpebytoTb HEranHOro Po3B'A3aHHA:

1) BigHOBUTW [OBIPY HaceneHHA WOA0 NPoBeAeHHA NPOdINaKTUYHMX LWeneHb;

2) NigBUWKNTKM AKICTb, ePeKTUBHICTb | 6€3NeYHICTb IMyHONOMYHNX NPEnapaTiB WASXOM CTBOPEHHSA AKICHUX
BaKUWH i 3a6e3neumnTn KOHTPOJIb 3@ HUM;

3) 3a6e3neunTtu AKiCHU 06ir, 36epiraHHA Ta TPAHCNOPTYBaHHA IMYHONOTiIYHNX NpenapaTiB (3i 36epexeH-
HAM BiZNOBIZHOrO TEMNEPATYPHOrO PEXMMY Ta «XOJIOQOBOIO flaHLora») Ta 3abe3neunTi CyBOPUIN KOH-
TPOJIb 33 HAM;

4) NigBMWMTY piBEHb NIArOTOBKN MeAMYHUX NPaLiBHUKIB, AKi 3a6e3neuyBaTMyTb iMyHONPObINaKTUKY Ha-
CeneHHs;

5) 3abe3neuntn HanexHui piBeHb 3abe3neyeHHa GiHaHCYBaHHA 3ax04iB WOAO iMyHONPOdINakTUKK Hace-
NEeHHs;

6) CNPOCTUT MEeXaHi3MX [epXKaBHOI peecTpalii Ta BBE3EHHA Ha Teputopil YKpaiHU iMyHONOriYHMX
npenapariB i BAPOBaANUTU NPY LbOMY XOPCTKUI KOHTPOJb 3a IXHBbOIO AKICTIO, eheKTUBHICTIO Ta 6e3ney-
HicTiO.

4

AHomauis

AkTyanisauia npobnematnku imyHonpodinakTMkm 3yMoBieHa Cy4acHMMUN BUKINKaMU NaHAeMIYHOT cuTya-
Uil B Linomy cBiTi Ta HEOOXiAHICTIO 3a6e3neUeHHst epeKTUBHUMUN NPOPINAKTUYHUMM iIMYHONOTIYHMM 3aX0A4amu
Bifl yCixX iHpeKLUiHMX 3axBOploBaHb HaceneHHA. Ha cbOorofHi neplionoyaTKkoBUM 3aBAaHHAM iMyHoRoriB, 6io-
NOriB, BipyCONOriB i BCi€l MeANYHOI CNiIbHOTU € CTBOPEHHA AKICHUX iIMyHONOTNYHMX Npenaparis, AKi MaloTb Bif-
HOBUTM JOBIPY HaceneHHs B il gouinbHOCTI, 6e3neyHocTi, edeKTUBHOCTI Ta AKOCTI. Be3 HMX CBIT 3aHYpUTbCA Y
6e3aHy iHPeKUiNHKX 3aXBOPOBaHb, YHACNILOK AKMX HAacTynaTMe BUCOKa CMePTHICTb NtofcTBa. Came 3aBAAKM
CTBOPEHHI0 iIMyHOJOTYHUX NpenapaTiB CTaHe MOXUBO edeKTMBHaA Ta AKiCHa NpodinakTuka 6inblocTi iHbek-
LiMHNX 3aXBOPIOBAHb.

4

Summary

The actualization of the issue of immunoprophylaxis is due to the current challenges of the pandemic sit-
uation in the world and the need to provide effective preventive immunological measures against all infec-
tious diseases of the population. Today, the primary task of immunologists, biologists, virologists and the entire
medical community is to create high-quality immunological drugs that should restore public confidence in its
feasibility, safety, efficacy and quality. Without them, the world will plunge into the abyss of infectious diseases,
which will result in high human mortality. It is thanks to the creation of immunological drugs that effective and
high-quality prevention of most infectious diseases will be possible.
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BukopucmaHHsi mexHosiozii 6510k4yeliH Onisi peecmpauii pe4yosux rnpae
Ha Hepyxome MalHoO 8 YKpaiHi
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Knroyosi cnosa:

6710Kk4eliH, mexHosoe2isa 6710KkYeliH, eneKmpoHHUU peecmp, dOMiHICMpamueHi Nocsyau, peecmpayis npas Ha Hepy-
Xome mMatiHo.

Problem statement. Every year the world around us changes faster and faster, and our perception of it
transforms through the prism of the things and technologies that we are used to using in solving our everyday
life issues. For the most part, the introduction of new technologies makes it possible to improve the lives of
ordinary people, and given the trend of a modern society's desire to save their own time, we now have more
and more remote services that blur borders between countries. If now it is convenient to buy/order almost any
goods from abroad, even territorially being located in Ukraine, then shortly this opportunity will extend to more
expensive things, such as real estate. Therefore, when defining any promising object of investment, people will
limit themselves less to the state borders of one particular country.

An electronic register of real property rights has been introduced in Ukraine since the beginning of 2013, and since
2016 notaries have the power to register real estate rights. However, this was not enough to make the registration proce-
dure transparent and simple to use for every citizen. The technology that can revolutionize the real estate rights registra-
tion process is the so-called blockchain. Hence, Ukraine now has a great chance to be at the forefront among all countries
of the world in terms of radical and systematic renewal of the state registration system of real estate rights.

At the moment, the technology mentioned above is almost not studied by domestic Ukrainian scientists.
Given the fact that Ukraine has already started implementing a pilot project for the transition of the State Land
Cadastre and the State Register of Property Rights to Real Estate to blockchain technology, as well as consid-
ering the lack of research on the use of this technology in Ukraine, there is a need to analyze the effect of its
implementation based on the relevant foreign experience.

Therefore, the article’s aim is to analyze the current state of the blockchain technology implementation
along with the perspectives of using it in the field of registration of property rights to real estate in Ukraine.

Research results. First, let's start by defining the concept of blockchain and where it came from. Thus,
blockchain as technology was first described in the fall of 2008 by the so-called Satoshi Nakamoto in an infor-
mation document entitled “Bitcoin: A Peer-to-Peer Electronic Cash System”'. A blockchain - is a distributed or
shared database/ledger of transaction records (included in the blocks), which is constantly growing as more
blocks are added to it 2. The database is protected from forgery and altering because each block contains its
own hash, along with the hash of the block before it. Hash codes are created by a math function that turns
digital information cryptographically into a string of numbers and letters. If that information is edited in any
way, the hash code changes as well. Thus, in order to modify even a single block, then, a hacker would need
to change every single block after it on the blockchain. Here is why this is important to security®. For example,
such a distributed database is the heart of the cryptocurrency “Bitcoin” which serves as an accounting book for
all transactions “.

' Nakamoto, S., & Bitcoin, A. (2008) Bitcoin: A peer-to-peer electronic cash system. Available at: https://bitcoin.org/bitcoin.pdf.

2 Blockchain (2020) meaning in the Cambridge English Dictionary. Available at: https://dictionary.cambridge.org/dictionary/en-
glish/blockchain.

3 Reiff, N. (2020) Blockchain Explained. Investopedia. Available at: https://www.investopedia.com/terms/b/blockchain.asp.

4 lansiti, M., Lakhani, K. R. (2017) The Truth About Blockchain. Harvard Business Review. Available at: https://hbr.org/2017/01/the-
truth-about-blockchain.
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But, despite the controversy in society over the cryptocurrency itself regarding, in particular, ethical con-
siderations of its use, blockchain technology can also be useful for many other areas of activity, namely: health
and medicine, logistics, land cadastres and registers of real estate rights, government and corporate document
management. Blockchain is primarily a technology that is still at a quite early stage of development. To un-
derstand how long ago the society learned about blockchain technology, as well as when it became the most
widespread, you can use the “Google Trends” service, which provides a fascinating statistics on the number of
search queries.

So, looking at the results shown in Fig. 1 and 2 below, which show the popularity of Blockchain and Block-
chain Real Estate inquiries, we see that until 2013, blockchain technology was known to a relatively small number
of people. The idea of using a blockchain in the field of real estate registration has also begun to gain popularity.
In general, the number of relevant inquiries has started to grow rapidly over the last few years. The charts show
that interest in the idea of using blockchain technology for the real estate market began to increase a little later
than for the technology itself, but the number of search queries remains quite high over the past three years.

Blockchain Blockchain Real Estate
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Fig. 1, 2. Statistical comparison of the number (as a percentage) of search queries “Blockchain”
and “Blockchain Real Estate” via“Google Trends”*

* Figures from 2008 with less than 1% are not shown in the charts.
Source: developed by the author according to the data ¢

The biggest surge in all the charts is due to a significant short-term increase in the value of bitcoin at the
end of 2017, but as we can see, it did not last long, plus it turned out that most people lost interest in cryptocur-
rencies, as seen in Fig. 3 and 4, but not to the technology itself, because its use can dramatically change the rela-
tionship between the state and citizens, eliminate corruption. Even Larry Summers, the President of the Harvard
University comparing perspectives of bitcoin and blockchain, in general, says: “I'm reasonably confident... that
the blockchain will change a great deal of financial practice and exchange... 40 years from now blockchain and
all that followed from it will figure more prominently in that story than bitcoin™’.

> Statistics on the number of search queries, showing interest over time in the term “Blockchain’, Google Trends. Available at:

https://trends.google.com/trends/explore?date=2008-10-31 2020-06-27&q=Blockchain.

6 Statistics on the number of search queries, showing interest over time in the term “Blockchain Real Estate’, Google Trends. Avail-
able at: https://trends.google.com/trends/explore?date=2008-10-31 2020-06-27&q=Blockchain Real Estate

7 "Blockchain.The Trust Disrupter”(2016) Equity Research Report by Credit Suisse. Available at: http://www.vivanest.com/wp-con-
tent/uploads/2016/09/Blockchain-The%20Trust%20Disrupter-Report%200f%20Credit%20Suisse.pdf.
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Fig. 3, 4. Statistical comparison of the number (as a percentage) of search queries “Bitcoin”
and “Ethereum” via “Google Trends”*

* Figures from 2008 with less than 1% are not shown in the charts. Source: developed by the author according to the data 8, °

Given that the development of blockchain-based solutions for the provision of public services began only
a few years ago with a huge interest in technology, it is important that its implementation for the purposes of
the registration of real estate rights does not harm the existing registry database. Therefore, it is necessary to
carefully test the technology in the form of a pilot project until its effectiveness is proven.

In 2017, Business Insider published an article in which former British Prime Minister David Cameron called
for the use of the blockchain in government and to eradicate corruption schemes. He admitted that he does not
yet fully understand the technology, but thinks that the blockchain has a great potential, because it is a digital,
decentralized, transparent, independent of governments'®.

In the future, we will again see the process of globalization. If now the real estate market is mostly national,
characterized by its specifics and differences from the goods market, it will also pass the same way, namely the
ability to buy real estate online with all forms of verification of the future buyer without the need for visiting of
any respective country.

At present, the acquisition of real estate is a slow and expensive procedure, which may still involve a large
number of risks and a corruption component in the interaction with government officials. Having an automated
system of verification of persons, as well as obtaining all the necessary information and transaction documents
on the relevant real estate will avoid contact with people, which will provide the opportunity to eradicate cor-
ruption in this area.

Thus, we can imagine that the best way to fight corruption at the moment in Ukraine will be gradually au-
tomating the processes that were previously the most corrupt.

Besides, it is extremely important to be able to answer the question if do you actually need a blockchain to
solve the specific problems, as there is the old adage“if it ain’t broke, don't fix it” when assessing the applicability
of some proposed blockchain use-cases. Thus, the research analysts from Credit Suisse state that “in order for a
blockchain to be relevant, you must 1) require a database, 2) need shared write access, 3) have unknown writers
whose interests are not unified, and 4) not trust a third party to maintain the integrity of the data""".

8 Statistics on the number of search queries, showing interest over time in the term “Bitcoin”, Google Trends. Available at:
https://trends.google.com/trends/explore?date=2008-10-31 2020-06-27&q=Bitcoin.

9 Statistics on the number of search queries, showing interest over time in the term “Ethereum’, Google Trends. Available at:
https://trends.google.com/trends/explore?date=2008-10-31 2020-06-27&q=Ethereum

19 Williams-Grut, O. (2017) David Cameron wants to use blockchain technology to fight government corruption. Business Insider
UK. Available at: http://uk.businessinsider.com/david-cameron-on-blockchain-fintech-and-fighting-corruption-2017-2.

" Blockchain. The Trust Disrupter (2016) Equity Research Report by Credit Suisse. Available at: http://www.vivanest.com/wp-con-
tent/uploads/2016/09/Blockchain-The%20Trust%20Disrupter-Report%200f%20Credit%20Suisse.pdf.
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How can this technology change our daily lives? So, we face situations where we need to trust intermedi-
aries, although bankers hide with clients' money, notaries retroactively forge wills and contracts, government
officials and commercial organizations use their official position for malicious purposes. Not being able to trust
each other, we turn to intermediaries who also do not deserve any trust. Blockchain solves all these problems of
ensuring the reliability of our relations when concluding agreements, executing contracts, as well as registering
rights and events'.

Perhaps, for developed countries, the blockchain is not such a priority innovation, because, for the most
part, they do not face the same security issues regarding rights to real estate, but as for us, we definitely need to
try to use this technology to finally get rid of corruption.

It should be noted that Ukraine ranks 126th in the world in the Corruption Perceptions Index for 2019,
Thus, we see that for our country corruption is a significant problem that clearly needs treatment. Therefore,
blockchain technology can be just a heaven-sent opportunity that can help us greatly in this task.

According to the Plan of measures for preventing corruption in ministries and other central executive bod-
ies, which the Ministry of Justice of Ukraine published on its website' in compliance with the order of the Cab-
inet of Ministers of Ukraine of October 5, 2016, No. 803-p “Some issues of corruption prevention in ministries,
other central executive bodies’, the expected result of the implementation of this Plan is, inter alia, prevention
of violations in the field of state registration of real estate rights, by constant monitoring of registration activities
in the State Register of Property Rights to Real Estate by the Ministry of Justice of Ukraine. But if the registration
system of real estate rights is reliable, then it will not be necessary to spend time and financial resources on such
constant monitoring.

It is also worth noting the fact that the apartment in Ukraine became the first real estate in history to be
purchased with the help of a blockchain, which could potentially mean a new era of transparent and efficient
real estate transactions. A Ukrainian-American businessman Mark Ginzburg sold real estate in Kyiv to Michael
Arrington, co-founder of the technological news site TechCrunch, for $ 60,000 through a smart contract on the
Ethereum blockchain™. Furthermore, impressive is the fact that in the European Union the first sale and pur-
chase of real estate through the blockchain was only in 20197,

In Estonia, for example, the blockchain will be used also as a notary service. Estonia has partnered with the
“Governance 2.0" initiative of Bitnation to provide public notary services on the blockchain technology.“Via the
international Bitnation Public Notary, e-residents, regardless of where they live or do business, will be able to
notarize their marriages, birth certificates, business contracts and much more on the blockchain"".

Another interesting and useful application of the blockchain is the service called “Proof of Existence”, which
allows you to confirm without any intermediaries (such as a notary) that the particular contract trully exists in a
digital form, and its full text with all terms and conditions match every single letter of the original'. Although
there is a concern that the mismatch of even one letter, punctuation mark between the original and the docu-
ment which you want to be confirmed, may affect the final hash code; and, therefore, will not be consistent with
the original.

12 Weston, R. (2017) Blockchain Technology: The Ultimate Guide: Everything You Need to Know about Blockchain Technology &
Cryptocurrencies. Available at: https://www.bookdepository.com/Blockchain-Technology-Ryan-Weston/9781977970862?ref=grid
-view&qid=1582786289114&sr=1-4231.

13 Corruption Perceptions Index (2019) Transparency International. Available at: https://www.transparency.org/en/cpi/2019/re-
sults/ukr.

' TlnaH 3[iNCHEHHA 3axopfiB WoAo 3anobiraHHA Kopynuil B MiHICTEPCTBAX, iHWIMX LEHTPaNbHUX OpraHax BMKOHABYOI BRagu,
MiHicTepcTBo tocTuuii Ykpainu. Available at: https://minjust.gov.ua/m/str_51591.

> Cuthbertson, A. (2017) Blockchain Used to Sell Real Estate for the First Time. Newsweek. Available at: http://www.newsweek.
com/blockchain-sell-real-estate-first-time-ethereum-682982.

16 Rosen, K. (2020) Europe Completes Its First Ever Blockchain Real Estate Sale for €6.5 Million. Forbes. Available at: https://www.
forbes.com/sites/kamranrosen/2019/06/30/europe-completes-its-first-ever-blockchain-real-estate-sale-for-65-million/#52282ce-
c5a89.

17 Prisco, G. (2016) BitFury Announces blockchain land titling project with the Republic of Georgia and economist Hernando
De Soto. Bitcoin Magazine. Available at: https://bitcoinmagazine.com/articles/bitfury-announces-blockchain-land-titling-proj-
ect-with-the-republic-of-georgia-and-economist-hernando-de-soto-1461769012.

'® Tpywa B. (2017) Yomy mu Bce uacTiwe uyemo npo Blockchain. Available at: https://dou.ua/lenta/articles/why-is-blockchain-in-

trends/.
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In Ukraine, it turned out to be that the actual implementation of the blockchain in the sphere of property
title registration didn't move much forward, besides the statements of the authorities that the Ministry of Justice
is still working on the implementation of the blockchain technology into the registration process. Thus, the only
change from 2017 till now was the use of hash along with QR codes, as an identification for a certain document
(only refers to excerpts from the State Land Cadastre)™.

According to Ruslan Chernolutsky, the legal framework has not been changed (except for a small mention
of the need to use blockchain technology in the State Register of Property Rights to Real Estate), the principles
of using this technology are not prescribed, and there is no centralized approach of the state apparatus. The
government, making such loud statements, simply promotes itself, not fully understanding the features of the
system?.

Blockchain is just a registry technology, a tool that people use one way or another. If to enter unreliable data
in a justified way, the register will still accept it. Therefore, the main source of corruption — the human factor -
has not yet been eliminated by such innovations?'.

Besides, it is a good idea to use a principle of consent?, which means that after the introduction of a new sys-
tem on the blockchain, it is necessary to invite people to voluntarily enter / transfer their data to the new register.
Subsequently, through simplified procedures or availability of a mobile application only for those who transferred
data to the blockchain, various discounts, etc. to encourage more people to use the new system. Initially, it should
be just auxiliary to the current system to ensure security, immutability, and preservation of property rights data in
the register. Only then the principle of consent will be respected, so people will start to trust such a system. One
should never take any radical approach in changing the registration system of property rights to real estate, risking
to lose such data considering that these records can be the most important things in everyone's life.

The same applies to other countries that want to implement blockchain technology in the field of registra-
tion of property rights to real estate. After all, with the introduction of electronic technologies, the possibility of
remote unauthorized access to personal data increases. So, along with securing registry data, all the actions in
the register should have an electronic trace with the information of who did what in the system.

Therefore, in addition to the abovementioned advantages, such a system should protect from data leakage
from various registers, which happens from time to time, including in Ukraine. Hence, cryptographic informa-
tion security measures are reasonable to provide the respective level of protection.

In our opinion, even if blockchain technology becomes archaic in, say, 50 years, however, at this point, the
idea of a sequential register of records, offering a blockchain (not necessarily in any of the formalized form), is
useful and necessary to ensure the integrity and prevent the loss of property rights records, given the transition
from paper to digital storage of documents. Even taking into account that there have been also a lot of cases
when paper documents could have been lost with or without some criminal intent.

4

Summary

The article investigates the impact of blockchain technology on the reformation of the field of registra-
tion of rights to real estate in Ukraine. The main advantages and disadvantages of this technology are ana-
lyzed and ways of further development of e-government in the field of registration of rights to real estate are
determined. The foreign experience of implementation of blockchain technology in real estate registration is
considered.

'° TMepexin 3emKkagacTpy Ha Blockchain He BpATye 3emneBnacHuKiB Big pengepis (2017) MNMpono3sunuia — [onoBHUIA XKypHan 3 MMTaHb
arpob6isHecy. Available at: http://propozitsiya.com/ua/perehid-zemkadastru-na-blockchain-ne-vryatuye-zemlevlasnykiv-vid-rey-
deriv.

2 Kpuciok T. (2017) 3emenbHui Blockchain - (He) poBipsaTn? AgroPolit.com. Available at: https://agropolit.com/spetsproekty/355-
zemelniy-blockchain--ne-doviryati.

21 PekyH A. (2017) [iBe yKpaunHCKue CTOPOHbI ofjHoro 6nokyeiiHa. AgroPortal. Available at: http://agroportal.ua/views/blogs/dve-
ukrainskie-storony-odnogo-blokcheina/

2 Vos, J, Lemmen, C. H. J., & Beentjes, B. (2017) Blockchain-based Land Administration: Feasible, lllusory or Panacae? In Respon-
sible Land Governance: Towards and Evidence Based Approach, Washington, D.C. March 20-24, 2017 : Proceedings of the Annual
World Bank Conference on Land and Poverty Washington, D.C.: The World Bank.
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4

AHomauis

Y cTaTTi fOoCnigXKy€eTbCA BNAMB TeXHONOrii 6510KUeliH Ha pedpopmyBaHHA chepun peecTpaLii peyoBnx npas

Ha Hepyxome malrHO B YKpaiHi. [lpoaHani3oBaHO OCHOBHI NepeBarv Ta HeJoNiKN L€l TEXHONOTIiT Ta BU3HaYeHOo
LUAXM MOJANbLIOrO PO3BUTKY €NIEKTPOHHOMO ypAaayBaHHA Y chepi peecTpadii npas Ha Hepyxome MaiHo. Pos-
rNAHYTO 3aKOPAOHHWI AOCBIA BNPOBaAKEHHSA TEXHOSOTiT 6/IOKUYENH Y peecTpaLlito HEPYXOMOCTI.
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Introduction

After the fall of the Soviet Union many political and economic changes took place in the post-Soviet
countries, which became independent. Such changes also related to the sphere of the intellectual property
in general and its institute of copyright in particular. Ukraine and Latvia shared their copyright history with
the Union of Soviet Socialist Republics. Legislation of the Union was in force in their territories, so it should
be noted, that the development of Latvian and Ukrainian copyright law in general and its legislation in par-
ticular have many similar characteristics with the development of other countries which were included into
the Union of Soviet Socialist Republics. As it is known there are two main concepts as to the given institute
of the intellectual property law. The first is the concept of “author’s right” and the second one is “copyright”.
As George Meskhi noted that the post-Soviet countries at their intellectual property legislation on copyright
use the concept of “author’s right” and not the concept of “copyright”. So the first one concept prevails'. In
keeping with this approach, post-Soviet countries adhere to the civilian law standards according to which the
doctrine of authors’rights is developed. These two concepts are indeed different from a historical viewpoint,
but nowadays their differences ought not to be exaggerated. All post-Soviet country has similar features in
the development of copyright law, but analyzing Latvia and Ukraine it was pointed out that one of them is EU
country and another one is in it European integration processes. So the aim of the article is to compare the
process of development in the chosen countries.

1. Development of the Copyright Law in Latvia and Ukraine as Part of the Union
of Soviet Socialist Republics

Before researching the development of copyright law in Latvia and Ukraine as the post-Soviet countries in
the context of the European integration processes, we should analyze its development in Ukraine and Latvia
when they were Soviet Socialist Republic.

As it was mentioned above, in Ukraine and Latvia during the period of the Soviet Union, legislation in the
sphere of copyright were in force as well as in the Soviet Union. Thus analyzing the development of the given
institute of the intellectual property in Latvia and Ukraine, we will liken to its development in the Union of Sovi-
et Socialist Republics in general. History of the copyright institute development in the Union of Soviet Socialist
Republics as well as in the socialist republics was rooted in the first days of the victory of the Great October
Socialist Revolution.

' Meskhi, George (2017). From Soviet to European Copyright: The Challenges of Harmonizing the Copyright Legislation of Po-
st-Soviet Non-EU States with the European Copyright Law (Georgian Case). Retrieved from: https://refubium.fu-berlin.de/bitstre-

am/handle/fub188/23869/Meskhi_George_Dissertation.pdf?sequence=3&isAllowed=y
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In general we have determined and will focus on the stages of copyright law development in Ukraine and
Latvia in particular and Union of Soviet Socialist Republics as follows: 1. post-revolutionary years (1917-1925);
2. the first Soviet codification of civil law (1922-1961); 3. the second Soviet codification of civil law (1961-1991);
4. post-Soviet period in Ukrainian and Latvian copyright law.

As A. Falaleev? noted, disturbingly the soviet period of the copyright law development wasn’t a cutting
edge. It is necessary to point out that the given period should be considered as one of the most controversial
period in the development of copyright relations. There is if for no other reason than because after the Great Oc-
tober Socialist Revolution of 1917 all legislation, including in the field of copyright law, was taken off the books.
In fact, the Soviet government began to create copyright standards again. Pertinently it can be considered that
the Soviet government began to recreate a law in the copyright sphere.

Scientists who have contributed significantly to researching the work, pointed out that the Great October
Socialist Revolution of 1917 liquidated private press and monopolized press. The works of the authors of the
socialist, proletarian trend were supported, they were paid significant fees by that time, their works were pub-
lished in large circulation. So as a result, when the Communists came to power in November 1917, they unilat-
erally denounced all treaties signed before the Bolshevik Revolution?.

In 1925 such doctrinal restrictions were loosened to some degree. As part of the New Economic Plan (NEP)
the Soviet government passed a copyright statute that recognized copyright as a fundamental private property
right. In 1928 also the first legislative act of a new state was issued in the copyright sphere. It was “Fundamentals
of Copyright Law” passed jointly by the Central Executive Committee and by Council of People’s Commissars
(i.e. The Cabinet).* On the basis of the given Law, member republics of the Union of Soviet Socialist Republics
were to adopt their own copyright laws? (ie, in Ukraine such legislative act was adopted in 1929 and in Latvia —in
1941). Both these laws as in Ukraine, as in Latvia were in force until 1961, when the “Fundamentals of Civil Codes
of the Union of Soviet Socialist Republics”® were adopted. Section 4 of the given Law was concerned with the
issues on the copyright. According to the abovementioned Fundamentals, every member republic adopted its
civil code, the Section 4 of which concerned copyright. According to this Code the essence of copyright was the
same as in Fundamentals of 1925, there were only some certain details changed.

Latvia. The legislative basis of the newly established Republic of Latvia (1918) was based on the principle of
continuity of laws. Provisional Regulation On Courts and Court Proceedings in Latvia, adopted on 5 December
1918, Article 1 stated that “courts and institutions related with them act on those local and Russian laws which
were in force for Latvia until 24 October 1917".

Latvia was occupied by Soviet Russia (then the Union of Soviet Socialist Republics or USSR) in 1940-41,
by Germany (1941-1945) and then by Soviet Russia (the USSR) again. This latest period of occupation became
known as the period of Soviet occupation (1940X41 and 1945-1991). Legislation of Latvia was formally aban-
doned November 26, 1940 when Civil code of Russian Federation was formally introduced. However, national
legislation became dysfunctional immediately due to first legislative steps of occupying power.

The Civil Code of the Latvian Soviet Socialist Republic was adopted in 1963 and entered into force in May 1,
1964. Latvia was recognized as a de facto independent country on 21 August 1991. It is considered that Latvia as
a deiure independent country had never ceased to exist since 1918.The idea of continuity of the State through-
out the Soviet occupation period has influenced all aspects of the country’s cultural and political background.
Latvia joined the Berne convention second times by decision of the Cabinet 11.08.1995.2

2 Falaleev A. (2009). Avtorskoye pravo sovetskogo perioda [Copyright Law of the Soviet Period]. Biznes v zakone. Business in law,
3, pp. 160-164.

3 Natasha Roit, Soviet and Chinese Copyright: Ideology Gives Way to Economic Necessity, 6 Loy. L.A. Ent. L. Rev. 53 (1986). Retrie-
ved from: http://digitalcommons.Imu.edu/elr/vol6/iss1/4

4 See:ToppoH M.B. CoBeTckoe aBTopckoe npaBo. MockBa : [ocyaapcTBEHHOE U3AaTeNbCTBO IopUANYecKor nutepatypbl,( Gordon
M. Soviet authorship rights. Moscow. State Printing House of Legal litarature) 1955, p. 8.

5 Dreyfuss, R, & Pila, J. (Eds.), The Oxford Handbook of Intellectual Property Law : Oxford University Press. Retrieved from:
https://www.oxfordhandbooks.com/view/10.1093/oxfordhb/9780198758457.001.0001/0oxfordhb-9780198758457.

¢ Fundamentals of Civil Codes of the Union of Soviet Socialist Republics. Retrieved from: http://www.consultant.ru/document/
cons_doc_LAW_972/

7 Grigore-Bara E. Transformation of Private Property Conception after the Establishment of the Republic of Latvia. Journal of the
University of Latvia. No 10. Law. Editor in chief J. Lazdins. Riga : University of Latvia, 2014, p. 73.

8 Official State Gazette 30.07.1999., Nr. 243; Available at: https://www.vestnesis.Iv/ta/id/19551-starptautiskie-daudzpusejie-ligu-
mi-kuriem-latvijas-republika-pievienojusies-pec-1990-gada-4-maija.
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And what concerns the Ukrainian Soviet Socialist Republic; it was adopted also in 1963. The Civil Code of
the Latvian Soviet Socialist Republic regulated copyright issues, particularly its Part IV under the title “Copyright”
which was in force from 1 June 1964 till 11 May 1993. However, it should be mentioned that the concept of
intellectual property was unfamiliar to this law as well as the Soviet law in general®. The Civil Code of the Ukrain-
ian Soviet Socialist Republic mainly reproduced the Foundations of 1961. But some certain aspects were more
itemized (ie, Art. 472 contained a wide list of objects which were protected by copyright).

At the given period so called “the period of the second Soviet codification of civil law”, it was not until fairly
recently that much attention was directed to the calculation of determination of copyright protection method.
It was determined two groups of protection methods in accordance with type of author’s rights (non-proprie-
tary copyrights or proprietary copyrights). The state also continued to have the right for compulsory purchase
of copyrights, but it was applied infrequently. It was mainly used to prevent “unfounded enrichment” of authors’
lawful heirs of successful works.

Also an existence of work made for hire was specified. The next period which should be determined - it is
1973, when the Union of Soviet Socialist Republics acceded to the UNESCO Universal Copyright Convention (it
was adopted in Geneva in 1952)'%. Such accession stipulated the Union of Soviet Socialist Republics’ obligation
to ensure a minimum level of granting rights to authors whose works were first published abroad: the author’s
exclusive right of translation was recognized, publish translations and authorize the translation and publication
of translations of works. Also the term of protection was extended to 25 years. In this case there were made
amendments in the Section 4 of Fundamentals. The unavailability of the Union of Soviet Socialist Republics to
accede to international conventions in the sphere of copyright was premised on the fact that copyright in the
Soviet Union was significantly narrowed and did not meet international legal standards used by authors of Eu-
ropean countries.

The accedence to the Universal Copyright Convention caused a dual system in Soviet copyright law. This is
due to the fact that foreign works published after May 27, 1973 were given more serious copyright protection
than Soviet works, because foreign works were practiced the definition of “publication” given in the convention.

In 1989, the Union of Soviet Socialist Republics announced its intention to join the Berne Convention for
the Protection of Literary and Artistic Works™'. It is based in 3 main and basic principles and contains a series of
provisions determining the minimum protection to be granted, as well as special provisions available to devel-
oping countries that want to make use of them. The Union of Soviet Socialist Republics reaffirmed its intentions
in 1990. Soviet President Mikhail S. Gorbachev issued a directive urging the passage of new artistic property
legislation that will enable the Union of Soviet Socialist Republics to accede to the Berne Convention.

Since 1990 all of the post-Communist nations in the Slavic, East European, and Eurasian regions have enact-
ed new intellectual property laws or adopted comprehensive amendments on intellectual property. The new
laws replaced the Soviet copyright laws that had consisted of the all-union national legislation as well as copy-
right statutes in each union republic'.

Thus according to the analysis of soviet copyright law and science, it should be mentioned that in accord-
ance with normative acts, the exclusive right wasn't compared with property. The key point of the development
of copyright during the soviet period that it was to some extent frozen. But when some changes began the state
regime also began to change.

2. Copyright Law in Ukraine at the Modern Stage of the Development

The next maybe even the most important period - is a period, when country-members of the Union of
Soviet Socialist Republics began to become as an independent countries with the commitment to exchange
relations development. It was at this instant that the level of copyrights protection was insufficient. On the
strength of it, there was an urgent necessity to change copyright legislation in power, its harmonization with
international legislation, norms and standards.

° Rozenfelds Janis (2010) Ipasuma jédziens un intelektualais ipasums Latvija. Journal of the University of Latvia, 101-124.

19 Universal Copyright Convention. (1955). The American Journal of International Law, 49(4), 149-162. doi:10.2307/2213853.

" Berne Convention for the Protection of Literary and Artistic Works. Retrieved from: wipo.int/treaties/en/ip/berne/

12 Geichenko O. Copyright in the former Soviet Union. Retrieved from: http://www.cebts.eu/conferences/2007/copyright-in-the-

former-soviet-union.php
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In the first stages of the Ukrainian state existence the legislation which would regulate relations in the
sphere of the intellectual property was absent. The given problem could be solved by implementation of the
Soviet legislation as to intellectual property in general and copyright in particular, with its partial modification.
Such approach might be efficient in general as since 1990 till 1991 the Soviet intellectual property legislation
was predominantly updated. However, the principles enshrined in it did not correspond to the general course
outlined in the Declaration of State Sovereignty of Ukraine™,.

Thus we are persuaded such sight that the whole legislative framework of the independent Ukraine de-
scended from the Union of Soviet Socialist Republics is erroneous. Law of Ukraine “On Property”'* became one
of the first legislative act of the independent Ukraine and marked a turning point in genesis of legislative frame-
work of Ukraine as to development of the intellectual property in general. The abovementioned law named the
category “intellectual property”, but it was determined not as certain legal category. But in 2007 the given law
became inoperative.

In a definite way period from 1991 till 1992 should be considered as in-transition period for Ukraine, when
independent state with its own legislation began to emerge. Law of Ukraine “On Copyright and Related Rights”'®
was adopted in 1993 by the Verkhovna Rada of Ukraine (an updated version of which entered into force in 2018).
As could be expected, this law was drafted in the light of background experience and provisions of international
legally enforceable enactments. One of the differences from the Soviet period copyright law was enshrining at
the legislative level of databases and computer programs along with “traditional” copyright objects. They also
received protection as literary compositions. Another differences concerned the definition of the audiovisual
work subject and appearance of the artist resale royalty.

So it is fair to say that Law of Ukraine “On Copyright and Related Rights” created copyright legal bound-
aries and in 1995 Ukraine acceded to the Berne Convention. Without reservation, the most significant event
became an adoption of the Constitution of Ukraine'®. The Constitution enshrined the main provisions as to
the copyright to creative work, intellectual property protection, protection of the moral and material rights
of the author.

In 2003 the Civil Code of Ukraine was adopted by Verkhovna Rada of Ukraine. The book 4 of this Code dealt
with the issues of the intellectual property in general and the copyright in particular. Further improvement of
legislation as to the copyright and related rights in Ukraine was aimed at the national legal harmonization with
the international, implementation of requirements as to the statutory compliance.

So far, it should be emphasized that the copyright law of Ukraine is built upon the abovementioned Law
of Ukraine “On Copyright and Related Rights”. In spite of its adoption has been almost 20 years ago, it is always
updated and it appreciates the necessity in the sphere of copyright. Analyzing main provisions of copyright law
in modern independent Ukraine, it is important to pay heed to the following features. Copyright accrues from
the moment of work creation, which is a jural fact that transforms the ability to own copyright into a subjective
copyright. Works in the field of science, literature and art, couched in any of its objective forms are objects of
copyright. Term of a title in intellectual property expires 70 years after the death of the author. On completing
the term of a title in intellectual property the given object reaches public domain and can be used by anyone
free and pro-bono pending the non-proprietary rights of the author".

Single-level structure was the main peculiarity that during the 1990s the legislation had and which is typical
for the European countries. The special legislation that was formed was distinguished by high legal technology
and covered most of the intellectual property objects. The basis of special legislation is the theory of exclusive
intellectual property rights. In Ukrainian legislation unlike the previous models, on the level of a special.

3 Declaration of State Sovereignty of Ukraine. Retrieved from: http://static.rada.gov.ua/site/postanova_eng/Declaration_of_Sta-
te_Sovereignty_of_Ukraine_rev1.htm.

4 3akoH YkpaiHu «Mpo BnacHictb» [Law of Ukraine “On Property”] (07.02.1991), Art. 249. Available at: https://zakon.rada.gov.ua/
laws/show/697-12.

> 3akoH YkpaiHu «Mpo aBTopcbKe npaBo i cymixkHi npasa» [Law of Ukraine “On Copyright and Related Rights”] (23.12.1993),
Art. 65. Available at: https://zakon.rada.gov.ua/laws/show/3792-12.

16 KoHcTtutyuia YkpaiHm [The Constitution of Ukraine] (28.06.1996), Art. 141. Available at: https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80.

17" 3akoH YkpaiHu «[po aBTOpCbKe NpaBo i cymixkHi npasa» [Law of Ukraine “On Copyright and Related Rights”] (23.12.1993),
Art. 65. Available at: https://zakon.rada.gov.ua/laws/show/3792-12
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Unlike the previous models, in the Ukrainian legislation, at the level of a special legally enforceable enact-
ment, a number of objects was fixed, which for a long time did not get into focus, such as semiconductor intel-
lectual property core, plant varieties, and animal breeds. But in 2004 the transition to the two-level structure
was made and had as positive as negative consequences. At the same time, the inconsistency of a number of
previously discussed provisions is destroying the process of legal regulation of intellectual property.

The next and one of the important impetus for changes in the intellectual property legislation was the
sighing of the Ukraine-European Union Association Agreement. This agreement did not fundamentally change
national legislation, but its provisions require clarification of certain points and creation of an effective system
of protection of intellectual property. The basis of such system is the updated legislation and the state system of
intellectual property protection, which will be based on National Intellectual Property Office functioning. Such
system should simplify a procedure of intellectual property objects registration.

It should be also mentioned that the most challenging issue in Ukraine was the improvement of the au-
thor’s rights management which also came up for the World Intellectual Property Organization. The WIPO car-
ried out the research, summarized the practice of creation and functioning of such organizations. As a result in
2018 the Law of Ukraine “On Effective Property Rights Management of Copyright Holders in the Field of Copy-
right and (or) Related Rights"™8. It defines the legal and organizational principles of the collective property rights
management of copyright entities in Ukraine.

For a long period of time the only organization of collective copyright and related rights management
in Ukraine was the state enterprise “State Agency of Copyright and Related Rights". Now in Ukraine there are
17 such organizations which function according to the abovementioned Law of Ukraine. Such organizations are
non-for-profit, public association with legal personality and the main requirement - its registration in the gov-
ernmental Establishment. Main principles of collective copyright and related rights management organization
functioning are: steadfast observance of right holders interests; owelty; transparency; answerability; effective
management. Consequently, the purpose of such organizations should be considered as the Ukrainian copy-
right protection and creation of receptive atmosphere for copyright development.

Another issue that should be determined is government control of intellectual property protection sphere.
This is due to the fact that now such system is under reforming (from three-level structure to two-level structure).
The first level is exposed be the Ministry for Development of Economy, Trade and Agriculture of Ukraine. The sec-
ond level for a long period of time was exposed by the State Service of Intellectual Property (it was liquidated) but
this squad is in this structure for nowadays. And the third level - such state establishments which were related to
the area of the State Service of Intellectual Property management. But as it was mentioned, such State doesn't exist
in Ukraine. It is so-termed transitional period. When all comes to all government control of intellectual property
protection sphere will be exposed by two-level structure which will consist of: the National Office of Intellectual
Property and new organization of collective copyright and related rights management in Ukraine.

By inference we feel certain that constitutionalization of national copyright of Ukraine became the most
important stage in its formation, because it was the consolidation of the basic rules and provisions of copyright
in the Constitution of Ukraine.

3. Latvian Copyright Law in the Context of the European Integration Processes

As to the history of copyright law development in general and copyright protection in particular in Latvia
dates back to March 20, 1911. This is due to the fact that this year the Law “On author’s rights” was adopted. As
Robert G. Picard noted from that period of time some few normative acts have been adopted according to the
political, legislative and technological developments'™. The legislative basis of the newly established Republic of
Latvia was based on the principle of continuity of laws. Provisional Regulation On Courts and Court Proceedings
in Latvia, adopted on 5 December 1918, Article 1 stated that “courts and institutions related with them act on
those local and Russian laws which were in force for Latvia until 24 October 1917".

But in the context of research our attention is riveted on the period after the breakup of the Soviet Union.
Ancient matter that Latvia spent many years as component republic of the Union of Soviet Socialist Republics.

8 3akoH YkpaiHu «[po edeKkTVBHE ynpasniHHA MaHOBMMW NpaBaMu MpPaBOBACHUKIB Y cdepi aBTOPCbKOro npasa i (abo)
cymixHux npas» [Law of Ukraine “On Effective Property Rights Management of Copyright Holders in the Field of Copyright and (or)
Related Rights”] (15.05.2018), Art. 242. Available at: https://zakon.rada.gov.ua/laws/show/2415-19.

' Robert G. Picard. The Economic Contribution of Copyright-Based Industries in Latvia. Riga,2005, p. 25.
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Agreeably on its territory legislation of the Russian Empire and Soviet Union was in force. Copyright sphere
was no an exemption. As well as Ukraine Latvia tried to adopt its own domestic legislation, including copyright
sphere, only after the collapse of the Union of Soviet Socialist Republics

Nowadays copyright in Latvia is regulated be the Law of Latvia On Copyright?® dated April 27, 2000.
As many scholars noted the legislation on the issue of copyright is quite harsh. This Law was preceded by the
repealed Copyright and Related Rights Law dated 1993.

In contradistinction from previous copyright laws, the Law of Latvia On Copyright dated 2000 determines
and protects the rights of all works and all right holders that enjoy protection at international level. Also the defi-
nition of the category “protected works” was given in the given Law. According to it under the given category
it should be understood the “result of an author’s creative activities in the literary, scientific or artistic domain,
irrespective of the mode or form of its expression and its value™'. Also the abovementioned normative act pro-
tects the related rights.

As a major stage forward in the development of the copyright law in Latvia should be determined also
acceding to international agreements in the copyright sphere. It bears mentioning the following international
agreements and treaties, of which Latvia is the part: Berne Convention for the Protection of Literary and Artistic
Works; Convention Establishing the World Intellectual Property Organization; Geneva Convention for the Pro-
tection of Producers of Phonograms Against Unauthorized Duplication of Their Phonograms; Rome Convention
for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations; World Intellectual
Property Organization Copyright Treaty; World Intellectual Property Organization Performances and Phono-
grams Treaty.

So Latvia is a member of the most important international agreements on copyright and related rights as
well as its national legislation in the biggest part conforms to international and European standards in the given
sphere. Although there are generally recognized principles of copyright as defined by international conven-
tions, there are differences in the laws of each country (in national legislation) regarding works created within its
jurisdiction. The main principle of the copyright protection in Latvia that copyrights are considered equivalent
to rights to property and go into effect as soon as the work creates regardless of whether work maturity.

Itis worth mentioning that the Art. 3 of the Civil Law of the Republic of Latvia?? contains important provision
for the copyright sphere. According to it, every civil-law relations determined in accordance with the laws which
were in force at the time of the creation change or termination of this relations. But rights already acquired re-
main untouched. What does it mean for the copyright and related rights sphere? According to the provision of
the Civil Law of the Republic of Latvia if the work was created in the Republic of Latvia before 1993, it is subject
to and governed be the copyright laws which were in force at that period of time and place of its creation.

What concerns the term of copyright protection in Latvia, it is the same as in Ukraine. Economic right is
protected in author’s lifetime and 70 years after his death. But this term is not applicable to all works. It is only for
works created after 2000 year. So there are some exceptions: if work was created after 1993 but before 2000, its
economic right is protected in author’s lifetime and 50 years after his death. It is the biggest difference between
Ukrainian and Latvian national copyright legislation, because in Ukrainian laws there is no reference to the year
of work creation.

Another key and important issue in the research sphere is the issue of is government control of copyright
protection sphere. The highest entity in this link is the Ministry of Culture of Latvia. In one case it is strange, but
analyzing its competence it becomes quite conforming to the laws of nature. During the research period we
defined such references of the Ministry of Culture as to the copyright sphere following as: working out draft law
in the sphere of copyright and related rights; controlling of the organizations of collective management; infor-
mation of the public as to the copyright and related rights problems; compile and analyze information as to the
copyright and related right indigence.

20 3akoH JlatBum 06 aBTopckom npase [Law of Latvia on Copyright] (27.04.2000), Art. 71. Available at: http://www.pravo.lv/liku-
mi/13_zoap.html

21 3akoH JlatBrmn 06 aBTOpckom npase [Law of Latvia on Copyright] (27. 04. 2000), Art. 71. Available at: http://www.pravo.lv/liku-
mi/13_zoap.html

2 TpaxmaHckuii 3akoH Jlateuiickon Pecny6nukn 1937 [Civil Law of the Republic of Latvia 1937] (1993). Available at:https://pravo.
hse.ru/data/2016/04/17/1129553488/%D0%9C%D0%A7%D0%9F%20%D0%9B%D0%B0%D1%82%D0%B2%D0%B8%D0%B8.pdf

I3 (volume 2) 2020 191



@ Visegrad Journal on Human Rights

192

But in this vein we are positive that the main function of the Ministry of Culture as to the copyright and re-
lated rights sphere is document evaluation of the European Union, World Organization of the Intellectual Prop-
erty and other establishments in the given sphere and prepare propositions as to the possibility and necessity
of its implementation and embedding in the Republic of Latvia for best practices.

In this respect it is also important to outline an entity which is responsible for the practical issue of copy-
right and related rights protection. In Latvia such entity is the Ministry of Internal Affairs, in particular Subdivi-
sion 4 of the Division for economic crimes which is responsible for the cybercrime prevention and intellectual
property law.

In general, it should be mentioned that in Latvia as in Ukraine copyright law began to develop many years
ago. Now legislation of Latvia as to copyright in general conforms to international and the European standards.

Conclusions. Thus according to the analysis of soviet copyright law and science, it should be mentioned
that in accordance with normative acts, the exclusive right wasn't compared with property. The key point of the
development of copyright during the soviet period that it was to some extent frozen. But when some changes
began the state regime also began to change. The main feature of the given period in all Soviet Republics was
the following: in all territories and spheres laws of the Soviet Union were in force. So there was no so-called
national legislation.

However, that period was characterized with the absence of private property in general as everything be-
longed to the state. The same provision also was used in the sphere of copyright and related rights. Also it
should be noted that such sight that the whole legislative framework of the independent post-Soviet countries
descended from the Union of Soviet Socialist Republics is erroneous.

In the development of copyright in Ukraine the most important and key challenge was the constitution-
alization of national copyright, because it was the consolidation of the basic rules and provisions of copyright
in the Constitution of Ukraine. In general, Ukrainian legislation became to develop in 1993 till now. Despite
the fact that the main Law “On Copyright and Related Rights” was adopted in 1993, a new Law as to the collec-
tive management was adopted in 2018. This is due to the fact of the European integration processes that take
place in Ukraine. But the biggest problem remains that Ukrainian laws in many of the circumstances do not
conform to international and European standards.

As to the history of copyright law development in general and copyright protection in particular in Latvia
dates back to March 20, 1911. This is due to the fact that this year the Law “On author’s rights” was adopted.
Ancient matter that Latvia spent many years as component republic of the Union of Soviet Socialist Repubilics.
Agreeably on its territory legislation of the Russian Empire and Soviet Union was in force. Copyright sphere
was no an exemption. As well as Ukraine Latvia tried to adopt its own domestic legislation, including copyright
sphere, only after the collapse of the Union of Soviet Socialist Republics Nowadays copyright in Latvia is regulat-
ed be the Law of Latvia On Copyright dated April 27, 2000. As many scholars noted the legislation on the issue of
copyright is quite harsh. This Law was preceded by the repealed Copyright and Related Rights Law dated 1993.

In contradistinction from previous copyright laws, the Law of Latvia On Copyright dated 2000 determines
and protects the rights of all works and all right holders that enjoy protection at international level. Also the
definition of the category “protected works” was given in the given Law. As a major stage forward in the devel-
opment of the copyright law in Latvia should be determined also acceding to international agreements in the
copyright sphere.

4

Summary

The article is dedicated to introduction of the copyright law development in post-Soviet countries on ex-
amples of Latvia and Ukraine and the issues thereof. Author have analyzed the formation, development and
regulation of the copyright in Ukraine and Latvia during their stay in the Union of Soviet Socialist Republics. The
article focuses also on issues concerning copyright law in the abovementioned countries as the post-Soviet in
the context of the European integration processes.
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4

AHomauis

CraTTAa NprcBAYEeHa BUCBITAIEHHIO MTAHb WOAO PO3BUTKY aBTOPCbKOroO NpaBa Y NOCTPaAAHCbKMX KpaiHax
Ha npuknagax Jl1aTsii Ta YKpaiHu Ta nuTaHb, NOB'A3aHMX i3 LM. ABTOP NpoaHanilyBaB CTaHOBEHHSA, PO3BUTOK Ta
perynioBaHHA aBTOPCbKOro npaga B YKpaiHi Ta J1aTsii nig yac ix nepebyBaHHA y cknagi CPCP. CtaTTa Takox 30ce-
penXye yBary Ha nepiogi nepebyBaHHA BuLLe3a3HaYeHUX KPaiH SK NOCTPaAAHCbKIMX Y NpoLeci éBpoiHTerpalii.
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'World practice and experience of Ukraine
in protecting human rights to a safe life

Ceimoea npakmuka ma doceid YkpaiHu
8 3axucmi npae /o0uHU Ha 6e3neyHe xumms
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The concept of human security, which “identifies security with people rather than territories, with develop-
ment rather than weapons” and “seeks to address these issues through a new paradigm of sustainable human
development’, was presented in the 1994 human development Report prepared by the United Nations de-
velopment Programme (UNDP)'. Although the idea of the equal importance of the two main components of
security-freedom from fear and freedom from want — has been declared since the very beginning of The United
Nations, for a long time the first component (hard security) prevailed over the second (soft security).

One of the main reasons for the revision of the security paradigm in the early 1990s was the globalization
of threats to human security, such as the spread of drugs, AIDS, terrorism, environmental pollution, the prolif-
eration of nuclear weapons, global poverty and environmental problems. Although the authors of the UNDP
Report may be overly optimistic about reducing the level of threats to state borders, they are definitely right that
“the world will never live in peace if people do not feel safe in their daily lives”. Inspired by the end of the cold war
and convinced that the threat of the destruction of humanity from nuclear weapons has become less urgent,
UNDP called for a “radical change in thinking from security to human security’, from a narrow understanding
of security as the security of territories from external aggression — towards a broader, human-centered under-
standing of security that “concerns not weapons but human life and dignity”.

Based on a broad interpretation of threats, the concept of human security includes threats to economic
security (such as poverty and unemployment), food security (lack of food, hunger), health security (deadly infec-
tious diseases, lack of basic health needs), environmental security (environmental degradation, resource deple-
tion, natural disasters, pollution), personal security (physical violence, war, crime, terrorism, domestic violence,
child abuse), political security (political repression, violation of human rights).

Shifting the focus from the security of the state to the individual has proved to be a difficult task even for the
Western countries of the democratic world. The corresponding gradual transition in the perception of threats,
security priorities, and security tools is reflected in the NATO strategic concepts of 1991, 1999, and 2010, which
increasingly focused on non-military components of security and cooperation with partner countries. The Cen-
tral European States-former members of the Warsaw Pact Organization, as well as the former Baltic republics
of the USSR - faced even more complex transformational challenges, ranging from changing the way of think-
ing to changing the very foundations of their security systems, which sometimes required rebuilding security
agencies from scratch 2. The launch of the NATO “Partnership for peace” program significantly contributed to the
gradual rapprochement between former rivals from warring military and political camps, and also helped in the
implementation of security and defense sector reforms in post-socialist countries.

After the collapse of the Soviet Union, Ukraine inherited not only a huge amount of military equipment, but
also the totalitarian structure of the security sector and the post-Soviet interpretation of security with the main

' United Nations Development Programme (1994), Human Development Report, Oxford University Press, New York, 226 p. Re-
trieved from: http://hdr.undp.org/en/content/human-development-report-1994.

2 PedopmyBaHHsA cekTopy 6e3nekun YkpaiHu: MaTtepianu mixkHapoaHoi koHbepeHLii (Kuis, 27-28 TpasHsa 2004 p.) / HauioHanbHwMiA
iHCTUTYT Npobnem MiXXHapoaHOT 6e3neKku, eHeBCbKNI LLeHTP AEMOKPATUYHOTO KOHTPOJSIIO Haj 36poiHMM cunamu. 3a 3ar. peg.

C. Mupoxkosa, ®. ®nypi. Knis : HIMMB, DCAF, 318 c.
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focus on protecting the state and treating people as material rather than value. The reform of the security sector
in Ukraine was part of a broader process of state and democratization that was implemented in the context of
an acute economic crisis by politicians who lacked the necessary experience and were often corrupt.

In 1991, the priority task for Ukraine was to establish effective control over the 800,000-strong armed forces
inherited from the USSR, the post-Soviet state security service, the border service, and law enforcement agen-
cies. According to the Treaty on conventional armed forces in Europe, which was ratified by the Ukrainian Parlia-
ment in June 1992, Kiev has committed to significantly reduce the number of its heavy weapons. Another prior-
ity issue was the world’s third nuclear capability: in 1994 Ukraine has joined the Treaty on the non-proliferation
of nuclear weapons.

In the face of political instability, economic crisis and chronic underfunding, the process of reforming and
modernizing the post-Soviet security sector has mostly been reduced to attempts to make it less costly. The
issue of public control over the security sector, as well as the issue of human security, was not taken seriously
by either the government or ordinary citizens, for whom the priority was physical survival in conditions of low
living standards and high crime rates.

In the first decade of the 21 century, when the Ukrainian economy began to recover from the economic
crisis, the first attempts were made to reform the security sector in the direction of strengthening public secu-
rity. In 2003 The President signed a Decree on the transformation of the internal troops of the Ministry of inter-
nal Affairs to non-military formation with the expansion of their functions to ensure public safety; approved a
program of developing partnerships between law enforcement and population in 2000-2005; in 2004 at the
Ministry of defence established a Public Council as an Advisory body. In 2005-2009, under the presidency of
Viktor Yushchenko, several conceptual documents on security sector reform were developed in cooperation
with Western partners. Although most of the reforms have not been properly implemented, there has been an
increase in the level of economic, political and personal security of citizens in the country. In 2010-2014, under
the presidency of Viktor Yanukovich, the security sector’s attention was again shifted to protecting the state
apparatus, and the level of public control significantly decreased.

At the time of the beginning of the Russian Federation’s military operations in Crimea and the Donbas in
2014, Ukraine was at the bottom of the list of European States for such important indicators of human security as
living standards; income level; the share of the household budget spent on food; environmental pollution; the
spread of HIV/AIDS and other diseases; the level of crime and corruption; protection of citizens from repression
and political persecution, and so on.

In the context of war, there is a strong temptation to postpone the issue of human security until “better
times” and focus on traditional security from threats to territorial integrity and independence, and the deaths
that war brings. And in fact, it is incorrect to consider human security as a counterweight to state security, which
limits the latter. In democratic States, human security and the state are interrelated components. As Sadako
Ogata, co-Chair of the UN Commission on human security, correctly points out, shifting the focus to human
security does not necessarily mean replacing state security, but adding to it °.

Ukraine is currently undergoing security sector reform, and much effort has been made since it began in a
tumultuous 2014. The documents adopted over the past three years reflect the desire to introduce a modern,
democratic security paradigm, while focusing on countering Russian aggression and strengthening national
security and defense capabilities.

“The new national security Strategy of Ukraine (2015) involves building a new system of relations between
citizens, society and the state based on the values of freedom and democracy”. At the same time, the focus on
traditional threats to state security dominates human security issues in the document; the main role in security
issues is assigned to the armed forces, intelligence and law enforcement agencies; active involvement of civil
society is not provided. In this sense a more progressive document is the Concept of security sector and defense
of Ukraine (2016), which in addition to the role of traditional actors of the security sector and defence, “provides
conditions for greater involvement of non-governmental organizations to carry out tasks in the interests of na-
tional security and defense of the state”. Ensuring personal security, constitutional rights and freedoms of man

3 Ogata, S. (2003) “Empowering People for Human Security”, Payne Lecture, Stanford University, 28 May 2003. Retrieved from:
http:// www.sarpn.org/documents/d0001513/documents/4_Empowering_ People_Ogata.pdf.

4 Crpareria HauioHanbHoi 6e3nekmn YkpaiHu (2015). URL: http://zakon3.rada.gov.ua/laws/show/287/2015.
> KoHuenuia po3BuTKy cekTopy 6e3neku i o6opoHu Ykpainu (2016). URL: http://zakon3.rada.gov.ua/laws/show/92/2016.
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and citizen, democracy and the rule of law is specified in the purpose of the Concept, along with ensuring the
territorial integrity, sovereignty and independence of Ukraine.

The law “on the basics of national security of Ukraine” (with the latest amendments in 2015) provides for
a progressive definition of national security, which includes, first of all, “protection of vital interests of a person
and citizen, society and the state, which ensures the sustainable development of society...”. Article 7 of the Law
lists virtually all major threats to human security, along with threats to state security. At the same time, although
a person and a citizen are listed first in the list of objects of national security (Article 3), but among the subjects
of national security - citizens and their associations are at the end of the list (Article 4), and their role is actually
limited only to participating in elections, attracting the attention of public and state institutions to dangerous
phenomena and processes, protecting their own rights and security in a legal way and by legal means (the last
paragraph of Article 9). Such definitions indicate that, despite the recognition of the importance of human secu-
rity, there is still no clear understanding of how important the role of civil society can be in the field of security,
and how it can organize its effective cooperation with responsible authorities.

Police reform can be considered one of the most successful examples of security sector reform in Ukraine
with a human security perspective. The concept of priority measures reforming the system of internal Affairs
(2014). announced his departure from the militarization of the interior Ministry and the transition from punitive
to social-service activity of internal Affairs bodies. It was stressed that law enforcement agencies “should shift
the focus of their work to communication with the population””. The Strategy for the development of internal
Affairs bodies of Ukraine (2014) provides for public control over the work of the police and indicates “partnership
with the population within the framework of the “community policing” model as the main priority”. The law of
Ukraine on the National police (2015) defines the police as a Central Executive authority that serves society by
ensuring the protection of human rights and freedoms, countering crime, and maintaining public security and
order” Article 11 of the Law provides for partnership between the police and communities and defines the level
of public confidence in the police as the main criterion for evaluating the effectiveness of its activities®. Although
experts point out some shortcomings of The law on the national police, in general, the effect of the police re-
form was positive, which confirmed the growth of confidence in the new police almost doubled.

One important document is the national strategy for human rights (2015), which correctly States that in the
context of the Russian Federation’s military aggression against Ukraine, the problem of protecting human rights
and freedoms is particularly acute, since “in a crisis situation, the risks of disproportionate restrictions on human
rights and freedoms are growing, which requires special control by society” The strategy emphasizes that along
with the priority tasks of strengthening national security, overcoming the economic crisis, and reforming pub-
lic administration, “ensuring human rights and freedoms remains the main responsibility of the state and should
determine the content and direction of the state’s activities in all its efforts”'%. At the same time, experts note that
some legislative changes designed to promote the fight against terrorism and the prosecution of crimes related
to Russian aggression in Eastern Ukraine create conditions that can be used to significantly restrict human rights'".

Many changes in the process of reforming the security sector of Ukraine have been achieved thanks to co-
operation with international partners, primarily NATO, the OSCE and the EU.

Ukraine’s cooperation with the North Atlantic Alliance is not limited solely to the military component, but it
is also an important component of democratic reforms — both in the security and defense sector, and in all other
areas of the state’s functioning. In 2003-2008 The cooperation program was defined by The annual Ukraine-NA-
TO action Plans, which included such components as strengthening democratic control over the security sector,
ensuring the rule of law, human rights and freedoms, fighting corruption, economic reforms, etc.'?, thus con-
tributing to the orientation of reforms on human security issues. Since 2009 The action plans were replaced by
Annual National programs to prepare Ukraine for NATO membership, which were later transformed into Annual
national programs for Ukraine-NATO cooperation, and also focused on democratic reforms and human rights.

6 3akoH YkpaiHu MNpo ocHoBwM HauioHanbHoT 6e3neku Ykpainu. URL: http://zakon3.rada.gov.ua/laws/show/964-15.

7 KoHuenuia neployeprosux 3axoais pedopmyBaHHA cructemm MiHicTepcTBa BHYTpiLWHiX cnpas (2014). URL: https://www. npu.
gov.ua/uk/publish/article/1221414.

8 Crpareria po3BUTKY OpraHiB BHyTpiLLIHix cnpas YkpaiHu (2014). URL: https://www.npu.gov.ua/uk/publish/article/1221365.

®  3akoH YkpaiHu lMNpo HauioHanbHy nonidito (2015). URL: http://zakon3.rada.gov.ua/laws/show/580-19.

1% HauioHanbHa cTpateris y cdepi npas noguHu (2015). URL: http://zakon2.rada.gov.ua/laws/show/501/2015.

" BaHuyk O. «<CBo6OA], AKY M1 BTpayaemo» (2017). URL: https://gazeta.dt.ua/internal/svoboda-yaku-mi-vtrachayemo-240491_. htm.
2 llinboBuin nnaH YkpaiHa-HATO Ha 2003 pik. URL: http://www.nato.int/docu/basictxt/b030324u.pdf.
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The organization for security and co-operation in Europe has traditionally paid considerable attention to
human rights and security issues.

The OSCE project coordinator in Ukraine is implementing projects aimed at spreading human security
standards in the framework of civil security sector reform, in particular through training new patrol police of-
ficers to combat human trafficking and domestic violence, strengthening police cooperation with communities
and the population (community police approach), training district police officers, and improving human rights
education. The project coordinator assists the Ukrainian Parliament, the Ministry of defense, and the security
Service in implementing the world’s best practices in the field of public control over the security sector, and
respect for human rights by security and law enforcement agencies. The Coordinator’s work in this area includes
improvement of legal instruments, trainings, training seminars, and round tables involving representatives of
civil society. Significant expert assistance was provided in the framework of the reform of the Constitution and
the judicial system, as well as the involvement of civil society in the reform of the justice system.

The project coordinator in Ukraine implements projects aimed at building trust and promoting dialogue
between the state and civil society organizations'?, and at supporting dialogue between various segments
of Ukrainian society and various regions of the country'. The project coordinator in Ukraine has published
a number of documents with practical recommendations for improving the situation in the field of human
security, in particular, such as: training manual for a specialized course on countering domestic violence for
cadets of higher educational institutions of the Ministry of internal Affairs of Ukraine', manual for local police
inspectors on combating human trafficking’s, training manual gender equality and non-discrimination for
students in higher education institutions'’, a guide to conflict sensitive journalism with best practices and
recommendations’s etc.

The European Union Advisory mission started its work on establishing its headquarters in Kiev in December
2014, with the aim of helping Ukrainian state authorities “to consistently reform the civil security sector through
strategic advice and practical support for reform activities in accordance with EU standards and international
principles of good governance and respect for human rights”*.

The activities of the European Union Advisory mission in Ukraine are carried out in accordance with three
main principles: providing strategic advice on civil security sector reform, developing civil security sector strate-
gies; supporting the implementation of reforms by providing practical advice, training and project implementa-
tion; cooperation and ensuring coordination of reform activities between Ukrainian and international partners.

An important element of using best practices is the correct emphasis to achieve practical results to ensure
the safety and well-being of each citizen and society as a whole. This task should remain a key priority and pre-
vail among options when dealing with various issues related to state security.

Strengthening existing security structures in society will gradually increase the state’s resilience to crises. To
achieve this goal, Ukrainian civil society, represented both in state institutions and by non-governmental organiza-
tions, must become an integral part of the security sector. Achieving the desired result requires not selective, but
broad practical involvement of civil society in solving the problems of security sector reform and development.

Creating an effective public communication system that helps to respond quickly to various human securi-
ty issues, including those related to the manipulation of public opinion, should be an important prerequisite for
successful reform and development of the security sector.

3 Kytompgxunea A. MixkHapogHa MpaKTvKa 3axofiB, CNpAMOBaHMX Ha 3MiLHEHHSA AOBIPY MiXK [ep)KaBok Ta opraHisauiamu
rpomagaHcbkoro cycninbcrtea. Knis, 2010, 134 c. URL: http://www.osce. org/ukraine/75883.

* TMpoekT «HauioHanbHWi gianor B YKpaiHi: ocHoBHi dakTu» (2014). URL: http://www.osce.org/ukraine/116881.

> HacunbcTBO B CiM'T Ta AiANbHICTb OpraHiB BHYTPILLHIX CNpaB WOAO NOro NOoAoMaHHA: HaBYanbHO-METOANYHWIA NOCIOHUK AnA
KypCaHTiB BMLLMX HaBYanbHKX 3aknagis MBC YkpaiHu / Yknagadi : 3anopoxues A.B., JlabyHb A.B. 3abpoga A.I., bacucta 1.B,,
Apo3sgosa |.B., Bpuxuk B.O., MycieHko O.M. Kuis, 2012. 246 c. URL: http:// www.osce.org/ukraine/93439.

® MpoTugia Toprisni nogbmu. MocibHKK ana QinbHUYHMX iHCcnekTopiB Miniuii. Knis, 2012. 40 c. URL: http://www.osce.org/ ukrai-
ne/93272.

17" TeHgepHi MeginHi NpakTUKL: HaByanbHMN NOCIGHIK i3 reHAEPHOI PIBHOCTI Ta HEANCKPUMIHALT 4191 CTYAEHTIB BULLMX HABYANbHUX
3aknapgis / Konektus aBTopis. Knig, 2014. 206 c. URL: http://www.osce.org/ukraine/284961.

18 MKypHanictuka B ymoBax KOHRIKTY: nepeaoBuii 4OCBIA Ta pekoMeHaadii: MocibHrK pekomeHaauin ans npauisHukis 3MI. Kuis :
«KomnaHia BAITE», 2016. 118 c. URL: http://www.osce. org/ukraine/254526.

1% KoHcynbTaTvBHa Micis €Bponelicbkoro cotody (KMEC) B YkpaiHi, odiuinHmin Be6-cait. URL: http://www.euam-ukraine.eu/ua/
what-we-do/our-mission.
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Another important conclusion is the need for continuous assessment and revision of key strategic
documents and the continuous development of national security and defense strategies. The defense
component of the security sector should not be isolated from the national security system, remaining one of
the important subsystems within a broad national and public approach to the reform and development of the
security and defense sector. At the same time, the role of the armed forces in protecting human security should
be strengthened.

Ukraine has made tangible progress and positive changes in legislation, but it still lacks a comprehensive
model of cooperation between civil society and authorities in the security sector reform process with a focus
on the concept of human security. The level and effectiveness of inclusive involvement of civil society in se-
curity sector reform should be an indicator of the process of transformation from a state development model
controlled by power elites to a citizen - oriented model. The latter sector is designed to serve the population,
and society has the ability to control the government and cooperate with it for the common good. Democratic
States continue to reform their dangerous sectors in the direction of a model of human security, and this is the
way Ukraine should move.

4

Summary

The article analyzes the world practice and experience of Ukraine in protecting human rights to a safe life.
The analysis of normative documents that ensure the protection of human rights to a safe environment is car-
ried out. Recommendations for improving the protection of human rights to a safe life are offered.

4

AHomauis

Y cTaTTi NpoaHani3oBaHo CBITOBY NPaKTUKY Ta AOCBIA YKPaTHW Y MUTAHHAX 3aXUCTY NPaB NIOAUHN Ha 6e3ney-
He »uUTTA. [lpoBeileHO aHani3 HOPMATUBHUX JOKYMEHTIB, AKi 3abe3neuytoTb 3aXUCT NpaBs NoanHN Ha 6esneyHe
cepefoBuULLe XUTTA. 3anpPonNoHOBaHO pekoMeHaaLil WoJo MOKPaLLeHHA 3aXUCTy NpaB NIAVMHN Ha 6e3neyHe
KUTTA.
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3awuma uHeecmuuyud, a6MUHucmpamueHo-npaeoeaﬂ 3awuma, HopmamueHas ocHoed, 3aKOHO0ames1bcmaeo.

MocTraHoBKa npo6nembl. B YkpaviHe UHBECTULMOHHaA AeATeNIbHOCTb 3aTparnBaeT MHTepechl BCe HaLuu-
OHaJIbHOW SKOHOMWKIM 1 MO3TOMY ABNIAETCA 0OBEKTOM MPUCTaNbHOrO roCyAapCTBEHHOTO BHUMaHUA, KOTOpas
NPOABAAETCA NpexJe BCero B afMMHUCTPATUBHO-MPABOBOM PEryinpoBaHUM 3aWnTbl MHBeCTMumMi. HBecTn-
LIMOHHO-3aLMTHblEe NPaBOOTHOLIEHNA 06nafalT 06beMHbIM NMPaBOBbIM cofepaHreM. OHM HOCAT rocyaap-
CTBEHHO-NPaBOBOW, aAMMHUCTPATUBHO-NPABOBOW, FPa)KAaHCKO-NPaBoOBOM U (GUHAHCOBO-NPABOBOM Xapak-
Tep. [InA perynnpoBaHna NHBECTULIMIOHHOWN AeATENbHOCTM LWNPOKO NPUMEHAITCA HOPMbl KOHCTUTYLIMOHHOTO,
aAMUHNCTPATMBHOIO, GMHAHCOBOrO, rPaXx4aHCKOro, MeXAyHapOAHOro 1 TPYAOBOro npasa. B MHBeCTMLMOH-
HbIX OTHOLLEHMAX LIMPOKO 3aAeNCTBOBaHbI Kak NpsAMble CpeACcTBa PErynMpoBaHna AeATeNlbHOCTU NHBECTOPOB,
TaKkMe Kak NM1ueH3MpoBaHme, KBOTUPOBAaHNE, NHble afMUHUCTPATNBHbIE NpoLeaypbl, NpefoCTaBNeHNe broT B
TOW WA MHOM 06NacTN SKOHOMUYECKOW [eATENbHOCTY, Tak M KOCBEHHblE, Hanpumep, yCTaHoBMIeHWEe 0CcobbIX
HaNIOroBbIX PEXMMOB A4J1A MHBECTOPOB. DTV Ny6/IMUYHO-NPaBOBbIe CPeACTBa BAVAHNA, 3aKpensieHHble 3aKkoHoaa-
TeNbHO, 06ecneynBaloT NPoBeAeHre SKOHOMUYECKOW NOMUTUKM FoCyAapCTBa OTHOCUTENbHO MHBECTULIMOHHOW
LEeATeNbHOCTU. B CBA3M C MHOXKECTBEHHOCTbIO Pa3/IMYHbIX MO CBOEMY XapaKTepy NpaBOBbIX HOPM, PErynmpyto-
LMX MHBECTULIMOHHYIO AeATENbHOCTb, MPefCcTaBnAeTCca HeOOXOANMbIM PACCMOTPETb BOMPOC O KOMMIEKCHOCTU
NPaBOBbIX HOPM, BXOAALLMX B OTPAC/Ib MHBECTULMOHHOTO 3aKOHOAATENbCTBaA.

AHanus nocnegHUX nccnegoBaHuii n nyénukayuia. Npobneme nlyyeHnss HOPMATUBHbBIX OCHOB AAMUHU-
CTPaTUBHO-MPABOBOW 3alLMTbl MHBECTULNI NocBALeHbl paboTbl WM. bnaHka, A. boHgapeHko, M. bopleBckoro,
E. Bennuko, O. BuHHuK, M. lepacnmuyka, J1. [ntmana, O. pagosa, C. [ytekBnya, M. lembAaHeHKO, B. KapcekuHa,
C. KBawwu, M. KpenHunon, 0. JlykawwnHa, M. MenbHuka, O. Mo3rosoro, A. My3blueHko, A. lMepecagbl, M. CaBnyka,
B. CaBuyka, H. TapaHeHKko 1 gp.

Lienb cTaTby COCTOUT B aHaNM3e HOPMATUBHbIX OCHOB afMUHUCTPATUBHO-MPABOBOW 3aLLWTbl MHBECTULNIA
B YKpauHe.

MN3noxeHne 0CHOBHOro MaTtepuana. 3HauMTenbHas YaCTb NPaBOBbIX HOPM UHBECTULMOHHOTO 3aKOHOAA-
TeNbCTBA HOCWUT aAMUHUCTPATUBHBIN 11 pUHAHCOBDIV XapaKTep. B Tex cnyyasx, Korga MHBECTULMOHHBIM 3aKOHO-
[ATENbCTBOM PEryNMPYeTCA B LISIOM rPakaaHCKMIA NPaBoOBOW MHCTUTYT, TO MHOTME ero HOPMbl TECHO CBf3aHbl
C aAMUHUCTPATUBHBIMY 1 GMHAHCOBBIMM HOpMamK. Tak, HanpuMep, 6OMBLUNMHCTBO IOPUCTOB OMNPERENSIOT Corna-
LeHUA o pasfene NPoAyKLMM Kak rpanaHCKo-NpaBoBOW UHCTUTYT, OOHAKO B €ro pamMKax perynnpyercs Clox-
HbI COCTaB OPUANYECKMX GAKTOB, UTO BefleT K MPUOBpeTEHNIO NpaBa Ha Pa3paboTKy MECTOPOXAEHW Nones-
HbIX MCKOMAEeMbIX Ha YCIIOBISX COrMaLleHUsA O pa3fene NpoayKumn, a UMEHHO Hamume He TONbKO 3aK/ioUYeHHOM
CHENKM, HO 1 NILEH3MM Ha MNOJIb30BaHVE ONpeaeneHHbIM y4acTkoM Hegp. [MonyyeHune Takom NMUEH3NN ABNAETCA
cyry60 aAMUHMCTPATUBHOW NpoLenypoii. TakxKe HOPMbI, PerynvpyoLime nopagoK Helpononb30BaHUsA, OXpaHy
OKpY>KatoLLeli cpefibl, ABNAIOTCA TakKe afMUHUCTPATBHBIMU, UYTO CBMAETENbCTBYET O 3HAUMTENIbHOM MecTe af-
MWHUCTPATVBHO-TNPABOBbIX HOPM B MHBECTULIMOHHOM 3aKOHOAATeNbCTBE. AIMUHMCTPATUBHbIE HOPMbI, BXOAS-
LV B MIHBECTMLIMIOHHOE 3aKOHOLATENbCTBO, 06/1aAaloT onpegeneHHon cneuundukoit. Mo o6bemy perynmpoBaHus
aAMUHUCTPATUBHO-MPaBOBbIE HOPMbI AENIATCA Ha obLLme, MeXXoTpacieBble 1 oTpacieBble’. B MHBECTULIMOHHOM

' AnexuH A.M., Kapmonuukuin A.A., Kosznos 0.M. AgmunHucTpatrBHoe npaBo Poccuiickonn epepaunn : YuebHuk. Mocksa : UK

«3epuano-My», 2003. 608 c.
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3aKOHOAATENbCTBE 3aHNMAIOT CYLLIECTBEHHOE MECTO HOPMbI MEXOTPAC/IEBOrO 1 OTPACTIEBOro XxapakTepa, TO eCTb
HOPMbI, KOTOPbIE PErynnpYyLT YNpaBneHYecKre OTHOLLEHMA CMeLUanbHOro XxapakTepa, BO3HMKaLme B OTaeNb-
HbIX OTPaCNAX rocyfapcTBeHHOro ynpaeneHus. MNpu knaccndurkaumm otpacien 3akoHo4aTeNbCTBa MO NPU3HAKY
OTHOLLEHMA K OTPac/in NpaBa BO3MOXHbI TPV BapriaHTa COOTHOLLEHWIA: MOJIHOe COBMajieHne oTpaciei npasa u
3aKOHOAATENbCTBA, NPEVMYLLECTBEHHOE COBMafeHme OTPac/n 3akoHOAATeIbCTBA C OTPAC/IbIO MPaBa 1 YacTUYHOe
COBMajleH1e OTPac/y 3aKOHOAATENIbCTBA C HECKONIbKMMUM OTpaciaMuy npasa’. Ha Halw B3rnag, oTpacsib UHBECTU-
LIMOHHOrO 3aKOHOAATEbCTBA COOTHOCUTCA C HECKOJSIbKAMM OTPAciAMM NPaBa, a MMEHHO: aAMUHUCTPATMBHOTO,
bU1HaHCOBOrO 1 rpaXKAaHCKOro Npaga, YTo NOATBEPXKAAET ee KOMMIIEKCHbI XxapaKTep.

CnepoBatenibHO, N0 MHBECTULMOHHbIM 3aKOHOAATENbCTBOM ClieflyeT MOHNMaTb COBOKYNMHOCTb HOPMaTUB-
HO-MPABOBbIX aKTOB, MPUHATLIX OPraHamy roCyAapCTBEHHONW BACTA Pa3NIMYHOM KOMMETEHLMY, OCYLLECTBIAD-
WUMK perynupyoLlee BAUAHNE Ha MHBECTULIMOHHbIE OTHOLIEHMA MO OpraHu3aLmu, ocyLecTBieHNo (peanu-
3auuu), yCIoBUAM MpeKpaLleHna 1 UX NpaBoBbIM NMOCAEACTBUAM, YNPABIEHNIO U KOHTPOJIIO 33 Haasexallum
ocyLlecTB/IeHeM NHBECTULIMOHHON AeATENbHOCTH.

Tak, O. BUHHUK nogvyepkKnBaeT Takne XapaKTepHble NPU3HaKN NMHBECTULNOHHOIO 3aKOHOAAaTeTbCTBa:

- cucTemMa 3akoHopaTenbCcTBa B chepe MHBECTULMOHHOW [eATeNIbHOCTV ABMAETCA Pa3BETBIEHHON W
BKJIIOYAET 3HauMTeSlbHOE KONMMYEeCTBO HOPMATUBHbIX JOKYMEHTOB. K MpuyMHam Takoro COCTOAHUA
OTHOCAT MHAMUYHOCTb OTHOLLEHWI B 3TON chepe, KOTopble XapaKTepur3yoTca 60MbLION CNOXHOCTBIO,
HeBbICOKOE BHVMaHVe CO CTOPOHbl FrOCyAapcTBa MO ONTMMMU3aUMM NPaBOBOro obecneyeHUsa 3TUX
OTHOLLEHWUI;

— OTCYTCTBME WHBECTULMOHHOIO KOLEKCa — aBTOp MojuYepKUBaeT HeoOXOAUMOCTb CUCTeMaTuM3auumu
B €AMHOM, YHVBepCanbHOM 3aKOHOAATeNIbHOM aKTe 3aKoHofaTeNbHblX npefnucaHuin B cohepe
WHBECTMPOBAHMA. 3aTO POJib TAKOTO akTa MO COCTOAHWIO Ha CErOAHA NPOAOIKAET UrPaTb 3aKOH YKpaunHbl
«O6 NHBECTULIMOHHOWN AeATeNIbHOCTU;

- MPUCYTCTBME B CUCTEME 3TOrO 3aKOoHOZAaTesNbCTBa 6OJMbLWIOrO KO/MYecTBa MOA3AKOHHbIX aKTOB C
orpaHuyeHHol chepoli 4eCTBUA — BEOMCTBEHHbIX U JIOKaNIbHbIX aKTOB, HaMpaB/ieHHbIX Ha peLleHne
KOHKPETHOro Bonpoca;

— Hanuuune fopedopMeHHbIX 3aKOHOAATENbHbIX aKTOB, KOTOpPble MO CBOEMY COAEPXKaHWI0 NPOTMBOpeYaT
o6WMM NpUHLMNamM NPaBoBOro YNopAAoYEHVA B MePUOL CTaHOBNIEHNA PbIHOUYHbBIX OTHOLLEHU;

— COXpaHeHMe [eNcTBUA HopMaTMBHO-NMpPaBoBbix akToB CCCP, KoTopble Mpodo/mKalT MPUMEHATbCA
COorflacHo nocTaHoBneHnA BepxoBHol pagbl YKpauHbl «O nopaake BPeMeHHOIO AeCTBMA HAa TeppuTopuin
YKpauHbl oTAeNbHbIX akTOB 3akoHogaTenbcTBa Cotoza CCP»3. HecoMHeHHO, Takne Npr3HaKky yKasblBatoT
Ha HeMNPUATHOCTb COCTOAHWA AEMCTBYIOLIEro MHBECTULMOHHOMO 3aKoHOoAaTeNnbCcTBa YKpauvHbl. HyxHO
OTMETUTb U TO, YTO Pa3BETBIEHHOCTb, 3HAYNTENIbHOE KONMYECTBO HOPM 1 B3aMMHOE MpoTMBOpeYMne
BbICTYMAlOT OCHOBHbIMW NPEnATCTBUAMU ANA MPUBJIEYEHNA NHBECTOPOB, B TOM YNCIE U MHOCTPAHHDIX.
OpHakKo, Kak Mbl MOXXeM HabntofaTb CYLLeCTBEHHbIX U3MEHEHWI ANA pPeLleHns STUX NPobneM Ha, CEeroaHA
He NPOoUCXoanT.

C TOUKM 3peHMs BIIMSIHWA Ha COrNlacoBaHVie MHTEPECOB B MPOLIECCE MHBECTULMOHHON AeATeNbHOCTY Npa-
BOBbIE HOPMbI MOTYT MMETb 3anpeLlaloLLnii, pa3pelnTeNbHbI, 06A3bIBAIOWNIA Y CTUMYIVPYIOLWMIA XapaKTep.
Tak, B pbIHOUYHOW SKOHOMUKE COOTBETCTBYIOLLME PEryNsSTOPbl SKOHOMUYECKOTO 1 MPABOBOro XapakTepa npu-
3BaHbl CTVMYNIMPOBATb 1 HaMpPaBfATb NHBECTULIMOHHBIV NMPOLIECC B MHTepecax cOalaHCMPOBAHHOMO Pa3BUTUS
HaLMOHaNIbHOWM 3KOHOMMWKU. IMEHHO MPaBOBOE PErynMpOBaHVE HANOrOBbLIX IbIOT, NPedepeHLUiA, IbFOTHbIX
KpeanToB, 6aHKOBCKMX 1 BIOIPKETHBIX FapaHTWI, YPOBHEW TaMOXEHHbIX MOLWJINH, KBOT, AOTaLuWiA, Cy6cuanin n
cybBeHLUIA, Mepbl MO NOALEPKKE IKCNOPTa NPeAoCTaBsAeT HEOOXOAMMYIO AeCTBEHHOCTb COOTBETCTBYIOLLMM
3KOHOMUYECKMM PETYNATOPAM.

WN1ak, obuienpaBoBas OCHOBY peryanmpoBaHMA UHBECTULIMOHHON AeATeNIbHOCTM B YKpauHe cOCTaBnsAeT B
HacToALlee BpeMa CUCTEMA AEeNCTBYIOWMX 3aKOHOAATENbHbIX Y MOA3aKOHHbIX akTOB, KOTOPbIE pa3inyaoTca
MeXay co60oM Mo MHOTMM NpPU3HaKaM, HO Tak UK MHaye perfameHTUPYIoWUX paccmaTpuBaemyto coepy npa-
BOOTHOLLIEHWUIA,

Tak, no Bngam rocyfapCTtBeHHbIX OpraHoOB 1 yupemneHmM npaBoOBOro perynnposaHnA WHBECTULMOHHON
AOeATENDbHOCTW, YNOJIHOMOYEHHbIX Ha n3aHMe NpaBOBbIX aKTOB, MNOC/ieAHNE Pa3JInyaloTCA Ha: aKTbl BerOBHOVI

2 MuronkuH A. C. OTpacnb npaBa. Poccuiickas topuanyeckas sHumknoneana. Mocksa : IHOPA-M, 1999. 1110 c.
3 BiHHMK O.M. IHBeCTMUiNHe NpaBo : HaBYaNbHUN NOCi6HKK. Knis : OpranyuHa aymka, 2005. 568 c.
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Pagbl YkpauHbl; aktoB Mpe3ngeHTa YKpauHbl; akTbl [paButenbcTBa YKpauHbl; akTbl HauuoHanbHoro 6aHka
YKpauHbl; akTbl MUHUCTEPCTB U APYTX OPraHOB UCMOJSTHUTESIbHOM BNACTU.

Mo dopme 1 oPUANYECKOI CHE PAa3NINYAKOTCA Takne PasHOBUAHOCTY MPABOBbIX aKTOB B Chepe perynmpo-
BaHUA VHBECTULMOHHOW AeATENbHOCTH, KakK: a) 3aKOHOZaTe/bHble MPaBOBbIe aKTbl; 6) aKTbl paTudUKaLUmM Mex-
AYHaPOAHbIX COrMalleHni 1 oroBopoB YKpaviHbl; B) NpaBoBble aKTbl [pe3naeHTa YKpauHbl; r) NpaBoBble akTbl
ynpasieHns (MOCTaHOBEHNA, PACNOPAXKEHNA, UHCTPYKLIMM OPraHOB UCMOSIHUTENIbHON BRacTu); A) NpaBoBble
aKTbl UHbIX FOCYaPCTBEHHbIX OPraHOB 1 YUpeXxaeHui.

Mo xapakTepy NpaBoOBOro perynmpoBaHuaA (BepTrKasbHble UM FOPU30HTabHble OTHOLLIEHMWA rocyapcTBa
1 UIHBECTOPOB) B chepe NHBECTULIMOHHON AeATENbHOCTA Pa3fnyaloT:

— alMUHUCTPATUBHO-TNPABOBbIE U GYHAHCOBO-MPABOBbIE aKTbl (TO €CTb NPENMYLLECTBEHHO O4HOCTOPOHHWE
pacnopaauTesibHble akTbl Ha3BaHHbIX Bbllle FOCYAAPCTBEHHbIX OPraHOB W YUPEXAEHUI), KOTopble
peanusyioT B pamMKax, AefIerMpoBaHHbIX UM BlAaCTHO-OPraHW3aLUMOHHbIX U BIACTHO-VMYLLECTBEHHbIX
MOSIHOMOUNIA FOCYAAPCTBA MO PETYSIMPOBAHMIO HA TEPPUTOPUK YKParHbI GYHKLMOHMPOBaHME CYyObeKTOB
WHBECTVLMOHHON [eATeNbHOCTY;

— TPakAaHCKO-MPaBOBble aKTbl (MHBECTMLMOHHbIE AOrOBOPbI M KOHTPAKTbl, 3a/0roBble COrMalleHus
W [JOroBOpbl Ha Nepefayy MNpaB B OTHOLEHWM FOCYLAPCTBEHHON COGCTBEHHOCTY, COrMALIEHUA
0 pasgene NpoayKuun), B KOTOPbIX FOCYAAPCTBO B fMLie YNONHOMOYEHHbIX FOCYAAPCTBEHHBIX OPraHOB
1 MHBECTOPbI BbICTYMAKOT NPENMYLLECTBEHHO B KAUECTBE PAaBHOMPABHbIX CTOPOH OTHOLLEHWI B paMKax
TaKyX JOrOBOPOB WJIN COMMALLEHNIA.

K cncteme MHBECTULMOHHOIO 3aKOHOAATeNbCTBA OTHOCATCA TaKXKe aegyoume HopMaTtUBHO-TMPaBOBbIE
aAKTbl:

— HOPMATUBHO-MNPaBOBbIE aKTbl, YCTaHaBNVBaKOLME OCHOBHbIE MPUHLMMbI OPraHn3aunn U OCyLLecTBeHnA
VHBECTULIMOHHOW AeATENbHOCTU Ha TeppUTOpUM YKpauriHbl;

— 3aKOHOJaTeNIbHbIe 1 NOA3AKOHHbIE aKTbl, PerflaMeHTHPYoLLe BO3MOXKHOCTb 1 YCNOBUA OCYLLeCTBeHMA
VWHBECTMLMOHHOW OeATeNIbHOCTM Ha TeppPUTOPUN YKparHbl Hepe3naeHTamu, NopaaoK NpuBaevYeHnsa 1
peanu3aummn MHOCTPAHHbIX MHBECTULUN B YKPaVHY;

— 3aKOHbI 1 NOA3aKOHHbIe aKTbl, yCTaHaBAMBAKOLLME YCIOBMA 1 NOPAAOK obecrneyeHna NHBECTULIMIOHHON
[eATeNIbHOCTU 1 3alMTy NpaB UHBECTOPA, NpeKpaLLeHne NHBECTULMOHHOW [eATeNIbHOCTY 1 NPaBOBble
NoCneACTBUA, BbITEKAlOLWME U3 3TOro;

— HOPMaTVBHO-NPABOBbIE aKTbl, yNOPALOUMBAOLLNE OPraHN3aLMI0 rOCYAapCTBEHHOMO Haf30pa M KOHTPOnA
B cpepe MHBECTUPOBAHMA, MOSIHOMOYMA OPraHOB FOCYAApPCTBEHHOW BNACcTV M OPraHOB MECTHOrO
CaMOyMpaBieHNA, CBA3aHHbIe C OpraHu3aLmen, OCyLeCcTBIEHMEM U MpeKpaLlleHeM MHBECTULNOHHOMN
OeATeNbHOCTY;

— 3aKoHofJaTeslbHble aKTbl M HOPMATUBHbIE aKTbl OPraHOB rOCYAAapCTBEHHOW BRacTv, perynupytoume
NopAAOK OCYLLECTBIEHUA U NPEKPaLLEHMA B KOHKPETHbIX MHBECTULMOHHDBIX Chepax (NpuBaTn3aLMoOHHOe
WHBECTUPOBAHNE, NHHOBALMOHHOE NHBECTMPOBaHME, IN3MHIOBOE NHBECTUPOBAHUE, KOHLECCMOHHOE
WHBECTUPOBaHME, COBMECTHOE WHBECTUPOBaAHME, WHBECTUPOBaHME B dopme KanuTanbHOro
CTPOUTENbCTBA U Ap.);

— 3aKOHbI 1 NMOA3aKOHHbIE aKTbl, yCTaHaBAMBalLe NOPAAOK BBEAEHNA, OCYLLEeCTBIeHMA 1 NpeKpaLleHuna
WHBECTULMOHHOWN [eATENbHOCTM B CMeuunanbHbIX PeXMMax WHBECTUPOBAHMA Ha oOrnpepeneHHbIX
TeppuUTOPMAX, B Ype3BbIYaNHbIX YCITOBUAX;

— HOPMATUBHO-MPABOBbIE AKTbl, PeErynupylolme nopanok 3aknioyeHus, peanusaunm u npekpaileHus
[IOroBOpPHbIX 0653aTENbCTB, NCMONb3YEMbIX C Lieflbio MHBECTUPOBaHUA (MHBECTULMOHHbIX JOFOBOPOB).

0606113 BbllLIECKa3aHHOE, OTMETUM, UTO HOPMAaTUBHO-MPaBoBas 6a3a MHBECTULIVIOHHON AeATeNbHOCTU
COOEPXKMNT B cebe HOPMATKBHbIE aKTbl TPEX YPOBHEIA:

| ypoBeHb. 3akoHOfaTeNbHble HOPMATVBHbIE aKTbl, BK/OYatOLLMe aKTbl:
— BbICLLEN IOpUANYECcKo cibl — KOHCTUTYLMIO YKParHbl, 3aKOHbI U KOQEKCbl YKpauHbl;
— MeXayHapopaHble JOroBopbl;

Il ypoBeHb. [log3akoHHble aKTbl:
- yKa3bl [1pe3ngeHTa YKpanHbl;
— MeXKMpaBUTEeNbCTBEHHbIE MOCTAHOB/EHNS;
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— NpaBUTENIbCTBEHHbIE MOCTAaHOBJIEHUA;

— BHeLWWHe3KOHOMUMYeCKne caesiku,;

— B€AOMCTBEHHbIE€ aKTbl — MPKKa3bl N NTOCTaHOBJIEHNA MUHNCTEPCTB N BEOAOMCTB praVIHbI;
— NOCTaHOBNEHNA N peLlleHnA OPraHOB MECTHOIO CaMoynpaBJIEHUA;

[l ypoBeHb. JTokanbHble, NpeAcTaBieHHble CUCTEMON akTOB MHAMBUAYaNIbHOTO XapakTepa:

— aIMUHNCTPATUBHbIE aKTbl yYaCTHUKOB MHBECTULIMOHHOW EATENIbHOCTY;

— HOPMaTUBHO-NMPaBOBble [OroBOpbl (Ha OCHOBE MeXAYHapOoLHOro NyOAMYHOrO M YacTHOrO MNpaBa,
aAMUHNCTPATMBHOIO, FPa)kAaHCKOro, GMHaHCOBOrO, XO3ANCTBEHHOIO M TPYLOBOrO NpaBa YKpauHbl).

Mo3TOMYy MOXKHO KOHCTaTMPOBaTb, YTO B HAacTosALLee BPEMA HOPMATMBHO-MPaBoBas 6a3a No perynnposa-
HMIO MHBECTULMI HacunTbiBaeT 6onee 100 pa3HOro pofa HOPMaTUBHbIX AOKYMEHTOB, KOTOPblE HOCAT HEOLHO-
POZLHBIN N Pa3HOCTOPOHHWIA XapaKTep, HO B COBOKYMHOCTU COCTaBMAT CUCTEMY MHBECTULIMOHHOIO 3aKOHOAa-
TeNnbCTBa.

Bnammo, KonmuyecTBo 3aKOHOB, PErynmpyoLWnx NHBECTULMOHHYO AeATeNIbHOCTb, OyaeT yBennunBaTbCs,
NOATBEPXKAEHMEM STOMY ABNAETCA HefjlaBHee nognucaHue lNpesngeHTom YKpanHbl Bnagyummnpom 3eneHcKmum
3akoHa YKkpauHbl «O BHECEHUN M3MEHEHUI K HEKOTOPbIM 3aKOHOAaTeNbHbIM akTamM YKpauHbl OTHOCUTESIbHO
CTUMYNMPOBAHUA UHBECTULIMOHHON feATenbHOCTU B YKpanHe» N2 132-IX, npuHaTtoro BepxosHou Pagoin 20 ceH-
TA6ps 2019 ropa. Tak, AaHHbIN 3aKOH MEET LieNblo YiyylleHre UHBECTULMOHHONO KMMaTa B Hallel CTpaHe Mno
oTAeNbHbIM HanpaBneHUAM, BbIOPaHHbIM B pe3ynbTaTe KOMMIEKCHON OLeHKM COOTBETCTBUA 3aKOHOAATeIbCTBA
YKpaunHbl NyyliviM MUPOBbLIM NpaKTUKaM, onvcaHHbiM [pynnoi BcemupHoro 6aHka B METOAONOMN PENTMHIa
Doing Business. [IokyMeHT BHOCUT N3MeHEHUA B PAL 3aKOHOAATENbHbIX aKTOB, CoAep»KalluxX ycTapesLlee n He-
3¢ddeKTUBHOE perynmpoBaHue. B 4acTHOCTY, OH HanpaBneH Ha YCTPaHEeHVe I PUANYECKIX NPOBENOB, a Takxke
BHeApeHNe B MPaBOBYI0 CUCTeMY YKPanHbl NHHOBALIMOHHbIX MPAaBOBbIX MHCTPYMEHTOB. OCHOBHbIE MONOXKEHNA
3aKOHOMpPOeKTa NpefycMaTpyBaloT cpeam Npoyvero OTBETCTBEHHOCTb JINL, C 3aMHTEPEeCOBaHHOCTBIO M AOMXK-
HOCTHBbIX NL, aKLMOHEPHOro obuecTsa 3a YObITKM, NPUYMHEHHbIE CAENKOW C 3aUHTEPEeCOBAHHOCTbIO, 3aK/io-
YeHHbIM Ha HePbIHOYHbIX YCIIOBUAX, COMlache Ha COBEpLLEHME KOTOPOro bblfla NpefocTaBieHa MaXXopuTapHbIM
AKLMOHEPOM MM HAa3HAYEHHBIMW MM NINLLAMU; PaclUPeHMeE NepeyHa CAENOK, KOTOpble CYUTAIOTCA CAENKaMMN C
3aUHTEPECOBaHHOCTbLI0. TaKXKe 3aKOH OTMeHAET 06A3aHHOCTb yNlaTbl MAeBOro B3HOCA B Pa3BUTUE MHOPACTPYK-
Typbl HACENEHHOrO NYHKTA. 3aKOH NpeayCcMaTpuBaeT, YTo OroBopbl 06 yniaTe NaeBoro yyacTus, 3aknoYeHHble
fo 1 aHBapa 2020 rofa, 4encTBUTENbHbI M NPOAJSIEBAIOT CBOE AENCTBME 4O MOMEHTA MX NMOJSIHOTO BbINOIHEHUS.
B TeueHme 2020 ropa 3akas3umKku CTPOUTENbCTBA HAa 3€MEJIbHOM Y4acTKe NepeyncniaioT B COOTBETCTBYOWMN
MECTHbIN GIOfKeT CPeAcTB ANA CO3haHMA U Pa3BUTUSA UHPPACTPYKTYPbl HAaCeNIeHHOro NyHKTa B CleayoLem
pasmMepe 1 nopagKe: ANA HEXMbIX 30aHUA U COOPYKEHUI — 4% OT obLLe CMETHOI CTOMMOCTU CTPOUTENbCTBA
00beKTa; AnA XWUbiX AOMOB — 2% OT CTOMMOCTU CTPOUTENbCTBA OObEKTA, PaCCUUTLIBAETCA COMMTAaCHO OCHOB-
HbIX MOKa3aTenien onocpefoBaHHON CTOMMOCTY COOPYKEHUA XWUIbA 3a PerMoHamm YKpaunHbl, yTBEPKAEHHbIX
LleHTpanbHbIM OPraHOM UCMONHUTENIbHON BNaCTW, KOTOPbIA obecneunBaeT popMrpOBaHME U peannsyeT rocy-
[APCTBEHHYIO XUIULLHYIO NOIUTUKY U NOSIUTUKY B chepe CTPOUTENBbCTBA, apXMTEKTYPbI, FPafoCTPOUTENbCTBA.
3aKoH TakXe onpepensaeT 06beKTbl, NPy CTPOUTENBCTBE KOTOPbIX AONIEBOE yyacTue He onnavmsaeTca. B chepe
[OrOBOPOB 3aJ10ra 3eMeJIbHbIX YUYaCTKOB 3aKOH OTMeHAET 00A3aTeNbHOCTb MPOBELEHMA SKCNEPTHOW AEHEXKHOM
OLIeHKM 3eMesibHbIX Y4aCTKOB YaCTHOW COBCTBEHHOCTU, KOTOpble nepefatoTca B 3anor. B chepe featenbHocTy
06L1ecTB C OrpaHNYeHHO OTBETCTBEHHOCTbIO ONPeAeNATCA 0COOEHHOCTN CO3[aHNA 1 AeATENbHOCTY 06LLecTB
C OrpaHMYeHHOW OTBETCTBEHHOCTbIO, AENCTBYIOLLMX HA OCHOBAHMM MOAESIbHOTO ycTaBa®.

[JaHHbIN GaKT ewle pa3 obpallaeT Halle BHUMAHME HA TO, YTO CMEeLNanucTbl B 061acTu MHBECTULIVIOHHOW
AeATeSIbHOCTU AOMKHbI TIWATENIbHO COOTHOCUTb MHBECTVMLMOHHYIO AEATENIbHOCTb Ha HaLMOHANbHOM PbIHKE C
COBOKYMHOCTbIO AECTBYIOLMX MPaAB 1 HOPM NPaBOBOro PeryanpoBaHna NpeanpUHMMAaTEeNbCKON AeATeNbHO-
ctn B uesiom. C apyroii CTOPOHbI, MHBECTOPY KpaliHe BaXkKHO 3HaTb OCHOBHbIE MOSIOKEHWSI 3aKOHOAATENbCTBA
1 0COBEHHOCTMN AEVCTBYIOLMX B CTPaHE METOAVK AN HeAOoNYyLWEeHUA rpy6bix OWNMOOK B CBOEN AeATeNbHOCTW.

BepHeMCﬂ K 6onee AeTalbHOMY PaCCMOTPEHUIO HOPMATUBHbBIX OCHOB ap,MI/IHI/ICTpaTI/IBHO-I'IpaBOBOIh 3amnm-
Tbl MHBECTULIN N MHBECTULMOHHOWN feATenbHOCTU. OCHOBHbIM NCTOYHUKOM perynmpoBaHmnAa npouecca nHee-

4 O BHECEHUN U3MEHEHUI B HEKOTOPble 3aKOHOAATeSIbHble aKTbl YKpanHbl OTHOCUTENbHO CTUMYMPOBAHWA NHBECTULMOHHON
NesTeNIbHOCTY B YKpauHe : 3aKoH YKpauHbl oT 20 ceHTa6ps 2019 roga Ne 132-IX. BemomocTn BepxosHow Pagbl (BBP). 2019. Ne 46.
Cr. 299.
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CTUpoBaHuA asnaetca KoHcTutyuma YKpauHbl oT 28 nioHA 1996 rofa®, KOTopbIl yCTaHaBAMBAET NpPaBOBble 0C-
HOBbI SKOHOMMYECKOW MONUTUKM, MPaBOBble OCHOBbI GUHAHCOBOTO, BaIlOTHONO, TAMOXXEHHOIO PErynmpoBaHma
WHOCTPaHHOrO MHBECTUPOBaHUA 1 TOMY NofgobHoe.

O6LWKM 3aKOHOM, pernaMeHTUPYOLLMM OCYLLEeCTBNEHVE MHBECTMPOBAHNA Ha TePPUTOPUMN FOCYAAPCTBa, AB-
naetca 3akoH YKpauHbl «O6 MHBECTULNMOHHOW feATenbHOCTW». [laHHbIN 3akoH NpeaycmaTpuBaeT obecneyeHuve
paBHOW 3alWWTbl MPaB, MHTEPECOB U MMYLLECTBA CyObEKTOB MHBECTULMOHHONM AeATeSIbHOCTA He3aBUCMMO OT
dopm COOCTBEHHOCTM, Pa3BUTUE MEXKAYHAPOAHOIrO SKOHOMMYECKOro COTPYAHMYECTBa U MHTerpaummn. YkasaH-
HbIM HOPMaTVBHO-MPaBOBbIM aKTOM YCTaHOB/EHbI 06LLMe NPaBOBble, SKOHOMMYECKMNE 1 CoLMalnbHble YCI0BUA
WHBECTULIMOHHOW JeATeNIbHOCTM Ha TeppuTopumn YKpariHbl, onpeaeneHbl obLme nonoxXeHna 1 nopagok ocy-
LEeCTBNEHNA UHBECTULIMOHHOW AEATENIbHOCTM, FOCYAAaPCTBEHHOIO PErynpoBaHnNA NMHBECTULMIOHHON feATeNb-
HOCTW, rapaHTUM NpaB CyObEKTOB MHBECTMLNOHHOWN AeATENbHOCTH, 3alymMTa MHBECTMLUIA. Bonpocam 3awumTbl
npaB UHBECTOPOB ObinM NocBALLeHb! CT. CT. 18, 19 3akoHa YkpaunHbl «O6 MHBECTULMOHHON AeATENbHOCTWY. Tak,
B CT. 18 0TMeYanoch, YTo rocyAapcTBO rapaHTMpyeT CTabnbHOCTb YCIOBUIA OCYLLECTBAEHUA NHBECTULMOHHON
LeATeNbHOCTM, COONI0AEHNA NPaB U 3aKOHHbIX UHTEPECOB ee CyObEeKTOB; roCyapCTBEHHbIE OpraHbl Y X JOMK-
HOCTHbIE LA He MMEeIoT NPaBa BMELLNBATbCA B eATENIbHOCTb CyObeKTOB MHBECTULIMOHHON [eATeNIbHOCTY, KPO-
Me C/lyyaeB, KOTAa Takoe BMeLlaTeNIbCTBO JOMyCKaeTcA AeNCTBYIOWUM 3aKOHOAATENbCTBOM M OCYLLECTBAAETCA
B Npefenax KOMMeTeHLUN 3TUX OPraHoB 1 AOIKHOCTHbIX JINL,; HAKTO He MMeeT npaBa OrpaHuymnBaTh Ciyyaes,
npefycMOTPEHHbIX STUM 3aKOHOM; B CllyYae NPUHATUA rOCYAaPCTBEHHBIMW U BPYTMIMI OPraHaMu akTOB, Hapy-
LIAOLLMX MPaBa MHBECTOPOB U YYaCTHUKOB MHBECTULIMOHHON [eATeNbHOCTY, YObITKY, MPUUYMHEHHbIE CyObeKTam
WHBECTULMOHHON AeATeNIbHOCTU, NOANeXaT BO3MELLEHMIO B MOIHOM 06beme 3TMK OpraHamu; Copbl O BO3me-
LeHNK YObITKOB pa3peLLatoTca CyfoM Uam aporTpax)HbIM CyJOM B COOTBETCTBUM C X KOMMeTeHureir®.

CT. 19 3akoHa YkpaunHbl «O6 MHBECTULIMOHHOW [eATeNIbHOCTW» YCTaHaBMBana, YTo rocyAapcTBO rapaHTupy-
€T 3alWnTy MHBECTMLNIA He3aBNCMMO OT GOPM COOCTBEHHOCTH, a TaKXKe MHOCTPaHHbIX MHBECTULIMIA. 3alyuTa UH-
BeCTULMI obecneyrBaeTca 3aKoHOAaTeNbCTBOM YKpaKHbl, a Tak»ke foroBopamu YkpauHbl ¢ Cotozom CCP ¢ gpy-
rMMY COBETCKMMU pecnybinKamy U MHOCTPAHHbIMU rocyapcTBamu. IHBeCTopam, B TOM UMCIie MUHOCTPAHHBIM,
obecneunBaeTcA PaBHOMPABHbIN PEXMM, UCKTIOYAIOLNIA NPUMEHEHWE Mep AUCKPYMUHALIMOHHOIO XapaKTepa,
KOTOpble MO 6bl MOMELLATb YNPABIEHWIO UHBECTULIMAMY, UX UCMIONIb30BAHUIO 1 TMKBMAALMY, @ TaKXKe npea-
yCMaTpUBaIoTCA YCSIOBMA U NOPAAOK BbIBO3a BNOMKEHHbIX LIeHHOCTEN U pe3yNbTaToB NHBECTULWIA; UHBECTULNN
He MoryT 6bITb 6€3B03Me34HO HALMOHANN3MPOBaHbI, PEKBM3NPOBAHDBI UMM K HUM He MOTYT ObiTb MPVYIMEHEHDI
Mepbl, paBHble MO NOCNeACTBMAM. Takne Mepbl MOTYT MPUMEHATLCA NNLLb HA OCHOBE 3aKOHOMATESTbHbIX aKTOB
YKpawHbl C BO3MeLLeHeM MHBECTOPY B MOSIHOM 0ObeMe YObITKOB, MPUYMHEHHBIX B CBA3U C MPEKpaLLeHeM VH-
BECTULMOHHOWN [eATeNIbHOCTW; BHECEHHbIE UM NPUOOPETEHHbIE MHBECTOPaMK LiefieBble GaHKOBCKME BKaAbl,
aKuumM 1 gpyrue LeHHble Bymary, nnatexu 3a NnprobpeTeHHOe UMYLLECTBO WM 3a apeHAHbIe NpaBa B Cjyvae
N3BbATNA B COOTBETCTBUU C 3aKOHOAATENIbHLIMU aKTaMu YKpaunHbl BO3MELLAIOTCA MHBECTOPaM, 3 UCKITIoYEHNEM
CYMM, KOTOpble OKa3aNiMcb UCMOJNIb30BaHHbIMM UM YTPAYEHHbIMU B pe3ysnibTaTe AeNCTBUIA CaMUX MHBECTOPOB
W NPenpUHATBIX C X YYacTreM; CMopbl, BO3HMKaOLWMeE B pe3yfbTaTe OCYLLeCTBIEHNA MHBECTULMOHHON fen-
Te/IbHOCTU, PACCMATPMBAOTCA COOTBETCTBEHHO CYAOM, apOUTPa)KHbIM CYJOM N TPETENCKM CyLOM; UHBECTU-
Ly MOTYT, @ B CJTyYasnX, NpeayCcMOTPEHHbIX 3aKOHOAATENbCTBOM, AOMKHbI ObITb 3aCTpaxoBaHbl’.

Ba’KHbIM C TOUKM 3peHUsA 3aLLUTbl MIHBECTULNIA ABNAIOTCA M3MEHEHUsA K 3aKOoHY YKpaunHbl «O6 NMHBECTULIMOH-
HOW [eATENbHOCTW», KOTOpble BCTyNuAu B cuny ¢ 19 aHBapsa 2012 roga, KOTopbiM onpegeneHbl Gopmbl FOCyaap-
CTBEHHOW NOAAEPXKKM AR peanm3aunm MHBECTULMOHHBIX MPOeKTOB (CT. 12-1), Tpe6oBaHWA K UHBECTULIMIOHHbIM
npoeKkTam, ANA peanvsauunm KOTOPbIX MOXeT NpefoCTaBATbCA roCyAapCTBEHHaA noaaep»kka (4. 3 ct. 2). MNpea-
YCMOTPEHO roCyAapCTBEHHOM perncTpaumm MHBECTULMOHHBbIX MNPOEKTOB, ANA peanv3aunun KOTOPbIX MOXeT
NpeaoCTaBAATLCA rOCYAapCTBEHHAA NOAAEPXKKA, M MPOEKTHbIX (MHBECTULMOHHbIX) NPEeasIoXKeHN, Ha OCHOBE
KOTOPbIX FOTOBATCA TaKue NPoeKTbl (CT. 12-2). YTOUHeHbl TpeboBaHUsA K rocyapCTBEHHON SKCNepTr3e NHBECTU-
LIMOHHbBIX NpoeKToB (cT. 15). O6pallaemM BHYMAHKeE, YTO COrnacHo cT. 12-1 3akoHa YKpauHbl «[1po MHBECTULIMOH-
HYI0 AeATEeNbHOCTb» rOCyAapCTBEHHaA NoAAEPKKA ANA Pa3paboTKM Uy peann3aLmm MHBECTULMOHHbIX NMPOeK-
TOB MPeAOCTaBAAETCA UCKIIOUNTEIbHO NOC/e roCyAapCTBEHHOW PerncTpaumm npoeKTHbIX (MHBECTULMOHHDIX)
NpeanoXeHU NN MHBECTULMOHHBIX MPOEKTOB 1 OLEHKM UX SKOHOMUYECKON 3pdeKTUBHOCTH, KOTOpas NpoBO-

> KoHctutyuma YkpauHbl : 3aKoH YKpauHbl oT 28 nioHa 1996 roga N2 254k / 96-BP. BegomocTun BepxosHoli Pagbl YkpaunHbl (BBP).
1996. N2 30. CT. 141.

6 O6 MHBECTULIMOHHOW esTeNbHOCTY : 3aKOH YKpauHbl oT 18 ceHTAOpA 1991 ropa N2 1560-XI1. BigomocTi BepxoBHoi Paan Ykpaitu
BBP). 1991. N2 47. C. 646.

(
7 06 MHBECTULIMOHHOW 1eSTeNTIbHOCTY : 3aKOH YKpauHbl oT 18 ceHTAGpA 1991 ropa Ne 1560-XI1. BigomocTi BepxoBHoi Paan Ykpaitu
(

BBP). 1991. N2 47. Ct. 646.
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ANTCA UeHTpalibHbIM OpraHOM NCNONHUTENTIbHOW BNAacTn Nno Bonpocam 3KOHOMWYECKOW NONUTUKMN. Kpome TOro,
cornacHo 4. 1 ct. 12-1 ykazaHHOro 3akoHa yCTaHOBJIEHO, UTO [10 FOCYAapPCTBEHHOW NOAAEPKKM AA peanm3auum
MHBECTUUMOHHbIX MPOEKTOB OTHOCUTCA (I)I/IHaHCI/IDOBaHI/Ie, COd)I/IHaHCVIpOBaHVIe N KoMneHcaunAa NpoLUeHTHbIX
CTaBOK MO KpeanTam 3a CYET He TOJIbKO FoCyAapCTBEHHOMO, HO M MECTHOTO OtoXKeToB. Tak»Ke [0 rocyfapCTBeH-
HOW nogaepkn npeactonT npenocraBieHnA FOCy,D,apCTBeHHbIX N MeCTHbIX rapaHTvn7| C uenbto o6ecnequ|/|s|
BbIMOSIHEHNA AONTOBbIX 0653aTENbCTB MO 3aMMCTBOBaHUAM CYObeKTa XO3ANCTBOBAHNA U KpeaMTOBaHMA 3a cUeT
CpencTB rocyapCTBEHHOIO UMM MECTHbIX GrofKeToB®.

3aKkoH YkpauHbl «O 3awmTe NHOCTPAHHbIX MHBECTULMI B YKpanHe» npedycMaTprBaeT HOPMbl nNpaBa no
3aLyTe MHBECTULMIA, NPUOBbINEi, 3aKOHHbIX NMPaB 1 MHTEPECOB MHOCTPaHHbIX MHBECTOPOB Ha TeppUTOpUN YKpa-
WHbl. OTOT 3aKOH 3aKpersifeT, YTo: MHBECTUL MM, BOXOAbl, 3aKOHHbIE NPaBa N MHTepeCbl MHOCTPAHHbIX MHBECTO-
POB Ha TeppUTOPUK YKparHbl 3aLUMLLAI0TCA ee 3aKOHaMK; MHOCTPaHHbIe MHBECTOPbI AOMKHbI MPUAEPXKMBATbCA
3aKoHoZaTeNnbCTBa YKPauHbl 1 He HAHOCKTb YyLlep6 ee rocyfapCTBEHHbIM, COLMaNbHbIM 1 SKOHOMUYECKAM UH-
TepecaMm; roCyAapCTBO HE MOXET PEKBU3NPOBaTb MHOCTPaHHbIE UHBECTULMN 3@ NCKITIOYEHNEM CIyYaeB CTUXMNINA-
Hbix 6eCTBUWIA, aBapuii, SNUAEMUIA, SNN300TUIA. PelueHre 0 peKBU3NLUN MHOCTPAHHbIX UHBECTULIA NPUHUMAET
KabuHeT MrHMcTpoB YKpaunHbl. KomneHcaums, ynnayurBaemas B STUX Clly4asax MHOCTPaHHOMY HBECTOPY, [ONX-
Ha 6bITb afeKBaTHOM 1 3PpPEeKTUBHOWM; MHOCTPAHHbBIM MHBECTOPaM rapaHTUPYeTCA NepeyvmnciieHne 3a rpaHuLy nx
npubbIIM 1 APYTX CYMM Kak B py6iAx, Tak U B MHOCTPaHHOW BastloTe, MOyYEHHbIX Ha 3aKOHHbIX OCHOBaHUAX;
WHOCTPaHHble UHBECTOPbI MOTYT PENHBECTUPOBATb NPUObLITb Ha TePPUTOPUM YKParHbl; UHOCTPaHHble NHBe-
CTOPbI YNNayrBaloT Haoru, yCTaHOB/IEHHbIE 3aKOHOAATENbCTBOM YKpauHbI.

XapaKkTtepu3ys UHBECTMLNOHHOE 3aKOHOAATENbCTBO HY>KHO OTMETUTb TOT PaKT, UTO B TeUEHEe NOCNEAHNX He-
CKOJSIbKUX NET Oblf1 BHEAPEH PAL HOPMATUBHO-NPABOBbIX aKTOB, HAMPABNEHHbIX HA yyJLlleHNne MHBECTULMOHHOIO
Knumara B rocyfgapcrse. Tak, NpyHAT 3akoH YKpavHbl «O MOArotToBKe U peann3auymy MHBECTULIMOHHbBIX MPOEKTOB
No NPUHLMMY «€AUHOFO OKHA» HaMpPaB/ieH Ha YMEHbLUEHVE COBOKYMHOCTI OI0pOKPaATUYECKMX MPOLLECCOB CBA3AH-
HbIX C peanr3aumein MHBECTULMOHHbBIX NPoeKToB'%; 3akoH YKpaunHbl «O rocynapcTBEHHO-YacTHOM NAPTHEPCTBEY,
KOTOpPbIN onpegensaeTr OCHOBHbIE MPUHLMIMbI OPraHn3auumn 1 OCyLLEeCTBIeHUA NPOrpamMmm rocygapCTBeHHO-4YacT-
Horo naptHepcTBa''; 3akoH YKpaunHbl «O6 MHCTUTYTax COBMECTHOIO WHBECTUPOBAHUAY, KOTOPLIN onpefenseT
npaBoBble N OPraHN3aLMOHHbIE OCHOBbI CO3JaHNA, AEATENbHOCTY, MPeKpaLLeHNA CYObeKTOB COBMECTHOMO MHBE-
CTMPOBAHUSA, OCOBEHHOCTN YNPABNEHUSA aKTUBaMM YKa3aHHbIX CyObeKTOB, yCTaHaBNMBaET TPeboBaHNA K COCTa-
BY, CTPYKTYpPE 1 XPaHEHMIO TaKNX aKTUBOB, 0COBEHHOCTI 3MMCCUM, OOpaLLeHns, yueTa 1 BblKyna LieHHbIX 6ymar
WHCTUTYTOB COBMECTHOIO MHBECTUPOBAHMSA, a TakXKe NopAJoK pacKpbITUsa MHPopMaLmmn ob nx AesTenbHOCTA U
OCHOBHble OCHOBbI GYHKLIMOHNPOBAHMA B YKpanHe NHBECTULMOHHDBIX ¢oHAoB'? MocTaHoBNeHNA KabuHeta Mu-
HUCTPOB YKparHbl N2 389 ot 2 deBpana 2011 roga «O6 yTBepxaeHun MNporpammbl pa3BUTUA UHBECTULIMIOHHOW U
VHHOBALMOHHON [eATEeNIbHOCTM B YKpanHe», KOTOopas HanpasJieHa Ha YBeNnyeHne HerocyfapCTBEHHbIX MHBECTU-
LuiA, noaaep»KKa rocyaapcTBOM MHBECTULIMOHHBIX MPOEKTOB U psfa ApYrmx akToB'>,

B 3emenbHOM KofeKkce YKpavHbl yperynvmpoBaHbl BOMPOChI 3eM/1enosib30BaHNA, YTO TakKe AOSIKHO ynyu-
WWTb MHBECTULMOHHbIN KNUMaT YKpauHbl. B MpaxkgaHCKoOM Kopekce YKpavHbl yCTaHaBIMBAKOTCA OCHOBHblE
NPUHLMMNbI OCYLLEeCTBIEHNA XO3ANCTBEHHOWN, B TOM YMCie NHBECTULVNOHHON AeATeNbHOCTU B LENOM, U B OT-
[enbHbIx chepax X03ANCTBOBaHNWA, K MPUMeEPY KOHLEeCCUN, CTPOUTENBCTBA, COBMECTHON AeATeNIbHOCTA 1 TOMY
nopo6Hoe. Hanorosbi KoaeKc YKpauHbl 3aKpennaeT HOPMbl OTHOCUTENbHO NOPAAKa HaNoroobnoXeHna NHBe-
CTULIMOHHOW AeATEeNIbHOCTH.

TamoXKeHHbIN KofeKC YKparHbl perfnaMeHTUpyeT NopAafoK BBO3a MHOCTPAHHbIX UHBECTULMIA B Buae Ma-
TepuanbHbIX O6bEKTOB Ha TeppuTopuio YKpaunHbl. Tak, cT. 287 Kopekca onpeaenseT 0CO6eHHOCTM 06n0XKeHMA
NOLUIMHOWM HEKOTOPbIX TOBAPOB, 1 3aKpenJAeT, YTo ToBapbl (KpoMe TOBapOB AA peanun3aumm Uin Ncnonb3o-

& 06 VHBECTULIMOHHON feATeNnbHOCTY : 3aKOH YKpawHbl oT 18 ceHTAGPA 1991 roga N2 1560-XI1. BigomocTi BepxoBHoi Pagu Ykpaitu
(BBP). 1991. N2 47. Ct. 646.

° O 3aluTe NHOCTPaHHbIX MHBECTULMI B YKpauHe : 3akoH YKpariHbl oT 10 ceHTA6pA 1991 roga Ne 1540a-XI1. BegomocTn BepxoBHoi
Papbl YkpanHbl. 1991. N2 46. CT. 616.

1 O noprotoBke 1 peanu3alun MHBECTULNOHHbBIX MPOEKTOB MO MPUHLMMNY «eAMHOIO OKHa» : 3aKOH YKpauHbl oT 21 oKTAGpA
2010 ropa N2 2623-VI. BegomocTtun BepxosHou Pagbl YkpaunHbl. 2011. N2 11. Cr. 70.

" O rocypapcTBeHHO-YaCTHOM MapTHepCTBe : 3aKoH YKpauHbl oT 1 miona 2010 roga N° 2404-VI. Begomoct BepxoBHol Pagbl
YkpauHbl. 2010. N2 40. CT. 524.

12 06 MHCTUTYTax COBMECTHOIrO MHBECTMPOBaHNA : 3aKOH YKpauHbl oT 5 ntona 2012 roga N 5080-VI. BegomocTn BepxosHoli Pagbl
(BBP). 2013.Ne 29. Cr. 337.

13 06 yTtBepxaeHuM Mporpammbl pa3BUTUSA MHBECTULMOHHOW U UHHOBALMOHHOW AeATeNbHOCTA B YKpauHe : MocTtaHoBneHne
KabuHeTta MuHUcTpoB YKpanHbl N2 389 ot 2 dpeBpana 2011 roga.
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BaHVA C LieNblo, HeNoCcpeaCcTBEHHO He CBA3AHHOW C OCYLIeCTBAEHMEM NPeANPUHNMATENIbCKON AeATENbHOCTM),
KOTOpble BBO3ATCA Ha TAMOXXEHHYIO TEPPUTOPUIO YKParHbl Ha CPOK He MeHbLUe TpeX IeT MHOCTPAHHbIMU UH-
BECTOPAMW B COOTBETCTBUM C 3aKOHOM YKpauHbl «O pexnume MHOCTPAHHOIO UHBECTUPOBAHMUAY» C LeSblo UH-
BECTMPOBAHMA Ha OCHOBAHUWN 3aPEerncTPMPOBaHHbIX JOrOBOPOB (KOHTPAKTOB) UM KakK B3HOC MHOCTPAHHOIO
WHBECTOPA B YCTaBHbIA KanuTan NpeanpuaTua C MHOCTPAHHbIMN UHBECTULMAMK, OCBOOOXKAAIOTCA OT yniaThl
BBO3HOW MOLWUHBI. [pr OTUYKAEHMM TaKUX TOBAPOB PaHee TPeX JIeT CO BPEMEHUN 3a4MCiIeHNs X Ha 6anaHc
BBO3Has MOLUINHA YNIauMBAETCA Ha OOLLMX OCHOBAHMAX™,

X03ANCTBEHHDBIN KOAEKC YKpauHbl PErynnpyeT BONPOChI, CBA3aHHbIe C MUHOCTPAHHbBIMY MHBECTULIMSAMY, B TOM
ymcne nNpegycMaTprBaeT HOPMbI MpPaBa Mo 3alyTe MHOCTPAHHbIX MHBECTOPOB. CT. 397 X03ANCTBEHHOIO KofeKca
YKpanHbl OTMeYaeT, UTo C Liefibio obecneyeHnsa CTabunbHOCTA NPaBOBOro PeXxrnmMa MHOCTPAHHOTO UHBECTMPOBa-
HMA YCTaHaBIMBAIOTCA rapaHTUN ANA UHOCTPAHHbLIX MHBECTOPOB, @ MMEHHO: NPUMEHEHNE FOCYAAPCTBEHHbIX ra-
pPaHTU 3aLUTbl UHOCTPAHHbIX MHBECTULMIA B CJlyYae U3MEHEHUA 3aKOHOAATeNbCTBa 06 MHOCTPaHHbIX MHBECTU-
LMAX; rapaHTUM OTHOCUTENTIBHO MPUHYAUTENbHOIO U3bATUA, @ TaKXKe OT He3aKOHHbIX JeCTBUA OpraHoB BacTu
N VX JOJIKHOCTHBIX L KOMMEeHcaumsa 1 BO3MeLLeHre YObITKOB MHOCTPaHHBIM MHBECTOPAM; FapaHTMK B Cllyvae
npeKkpalieHna MHBECTULMOHHON AeATENIbHOCTY; rapaHTUM NepeBoAa NPuobINein 1 NCNonb3oBaHUe AOXOA0B OT
WHOCTPAHHbIX MHBECTULWIA; APYTUE rapaHTM OCYLLECTBIIEHNS MHBECTULIMOHHON AeATENIbHOCTA 'S,

BbiBoAbl. lcxofa U3 1310XKeHHOI0, 3aKOHbI Y HbIE HOPMATUBHbIE MPABOBbIE aKTbl MPEACTABNAT COOON Tpa-
ANLMOHHbIe GOPMbl FOCYAaPCTBEHHOTO PErynMpoBaHA, MOHNUMAETCA B LUMPOKOM 1 Y3KOM cmbicie. 60 OHO Bbi-
parkaeTca B yCTaHOBEHWM rOCyfapCTBOM 0OLLUX NPaBu NOBeAeHs (AeATeIbHOCTY) yY4aCTHUKOB OOLLeCTBEHHbIX
OTHOLLEHWI U NX KOPPEKTMPOBKA B 3aBUCMMOCTM OT YCJTOBUIA, KOTOPbIE M3MEHAIOTCA (3aKOHbI U ApYrie HOpMaTUB-
Hble MPaBOBbIE aKTbl). B y3KOM CMbIC/ie FOCyfapCTBEHHOE PEryNMPOBaHKE - OfHa U3 GYHKLMI roCyAapCTBEHHOIO
ynpaBfieHUA, HaMpaB/IeHHOro Ha co3faHne 6N1aronPUATHBIX SKOHOMUYECKIX, NPaBOBbIX, OPraHN3aLMOHHbIX YC-
NOBWIA U He NpefyCcMaTpUBAET BMeLLATENbCTBa FOCYAAPCTBEHHbBIX OPraHOB B MPOU3BOLACTBEHHYIO 11 XO3ANCTBEH-
HO-GUHAHCOBYIO fIeATENBHOCTb, KPOME CIlyyaeB, KOrAa Takas BO3MOXHOCTb MPAMO NpefyCcMOTPEeHa 3aKOHOM.

CnepoBaTtesibHO, 3aKOHOAATENIbCTBO YKPanHbl ABNAETCA CIOMXKHbIM 1 BKITIOYaeT HOPMaTMBHO-MPaBOBbIe aKTbl
YKpauHbl, MeXayHapOLHble NMPABOBbIE aKTbl, YYAaCTHUKOM KOTOPbIX ABNAETCA YKpauHa. AHanM3 MHBECTULIVIOHHOTO
3aKOHOAATeNbCTBA YKPauHbl AEMOHCTPUPYET OTCYTCTBME LIeIOCTHON 1 B3aMMOCOT1aCOBaHHOM CUCTEMbI MHBECTU-
LIMOHHOTO 3aKOHoAAaTeNbCTBa. HecMoTpA Ha 3HaUUTENIbHOE KOTMYECTBO MHULMATUB MO YyULIEeHWIO, UHBECTULM-
OHHOe 3aKOHOATeNIbCTBO BCE elle OCTAeTCA AANIEKMM OT COBEPLUEHCTBA, MO3TOMY TpebyeT AanbHelLwero cosep-
LIeHCTBOBaHMA. He ABNAETCA NCKNIOYEHEM U UHCTUTYT aMUHUCTPATIBHO-MPABOBOW 3alMTbl MIHBECTULIWIA.

4

AHHOMayus

CraTbA NocBAlleHa aHanu3y HOPMaTWBHbIX OCHOB afMUHWUCTPATMBHO-MPABOBOM 3alUWTbl MHBECTULWIA B
YkpauHe. CoenaHa nomnbiTka CMCTEMATU3MPOBaTb HOPMATVBHO-MPaBOBYIO 6a3y UHBECTULMOHHONO 3aKOHOAa-
TeNnbCTBa B chepe 3alUTbl MHBECTULWIA.

4

Summary

The article is devoted to the analysis of the regulatory framework for administrative and legal protection of
investments in Ukraine. An attempt is made to systematize the legal framework of investment legislation in the
field of investment protection.

4 TaMOKeHHbIN KoaeKc: 3akoH YKpauHbl oT 13 MapTa 2012 roga. BenomocTn BepxoBHoli Pagbl YKpaunHbl. 2012. N2 44-45, Ne 46-47,
Ne 48. Ct. 552.

15 X035IMCTBEHHDIN KOAeKC YKpauHbl : 3aKoH YKpauHbl oT 16 aHBaps 2003 roga N2 436-1V. BegomocTtu BepxoBHoli Pagbl YkpauHbl

(BBP). 2003. N2 18, N2 19-20, N2 21-22. C1. 144.



Regulatory framework of administrative law investment protection in Ukraine @

Ucnonb3oeaHHas Jlumepamypa:

1. AnexuH A, Kapmonuukuin A.A., Koznos 10.M. AamuHucTpatBHoe npaBo Poccniickoin Oegepaunn : yuebHuk. Mocksa : UKL
«3epuano-M», 2003. 608 c.

Muronkuu A.C. OTpacnb npasa. Poccutickas topuduyeckas sHyuknonedus. Mockea : UHOPA-M, 1999. 1110 c.
3. BiHHMK O.M. IHBeCTULiHE MPaBO : HaBYaNbHUI MOCiIOHUK. KuiB : KOpuanuHa aymka, 2005. 568 .

O BHECEHMW U3MEHEHNIN B HEKOTOPbIE 3aKOHOAATENbHbIE aKTbl YKPaMHbl OTHOCUTENBHO CTUMYNMPOBAHUSA UHBECTULIMOHHON
[eAaTeNbHOCTN B YKpanHe : 3akoH YKpauHbl oT 20 ceHTabpsa 2019 roga Ne 132-IX. Bedomocmu BepxosHoli Padwi (BBP). 2019.
Ne 46. CT. 299.

5. KoHcTtutyuuma YkpauHbl : 3akoH YKpauHbl oT 28 mioHa 1996 roga N2 254k/96-BP. Begomoctn BepxoBHoii Pagbl YkpauHbl (BBP).
1996. N2 30. Cr. 141.

6. 06 MHBECTULMOHHON AeATeNbHOCTM : 3aKOH YKpariHbl oT 18 ceHTAbpa 1991 roga N2 1560-XI1. Bidomocmi BepxosHoi Padu Ykpai-
Hu (BBP). 1991. N2 47. CT. 646.

7. O3awwmTe MHOCTPAHHbIX MHBECTMLMI B YKpauHe : 3akoH YKpauHbl oT 10 ceHTabps 1991 roga N2 1540a-XIl. Bedomocmu Bepxos-
Hou Padel YkpauHsl. 1991. N2 46. CT. 616.

8. O noprotoBke 1 peanu3aLny UHBECTULMOHHDBIX MPOEKTOB MO MPUHLIMMY «eUHOMO OKHa» : 3aKOH YKpauHbl oT 21 oKTA6pA
2010 ropa N2 2623-VI. Bedomocmu BepxosHoli Padel YkpauHel. 2011.Ne 11. Cr. 70.

9. O rocymapCTBEHHO-YaCTHOM MAapTHepPCTBe : 3aKOoH YKpauHbl oT 1 mona 2010 roga N 2404-VI. Bedomocmu BepxosHoli Padei
Ykpaunel. 2010. N2 40. Ct. 524.

10.  O6 MHCTUTYTax COBMECTHOIO MHBECTUPOBAHNSA : 3aKOH YKpauHbl oT 5 nionsa 2012 roga N2 5080-VI. Bedomocmu BepxosHol Padel
(BBP). 2013. N2 29. Cr. 337.

11. 06 yTBepxaeHnn Mporpammbl PasBUTUA MHBECTULIMOHHOW 1 UHHOBALMOHHON AEATeNbHOCTU B YKpauHe : MocTaHOBNEHME
KabuHeta Munuctpos YkpavHbl Ne 389 ot 2 despans 2011 roga.

12. TamMOXeHHbIN KoAeKC : 3akoH YKpauHbl oT 13 mapTa 2012 roga. Bedomocmu BepxosHol Padel YkpauHsl. 2012. NO 44-45,
Ne 46-47, N2 48. Cr. 552.

13. X03AMCTBEHHbIN KOAEKC YKpauHbl : 3aKoH YKpaumHbl oT 16 AHBapsa 2003 roga N 436-IV. Bedomocmu BepxosHoti Padel YkpauHsl
(BBP).2003. N 18, N2 19-20, N¢ 21-22. Cr. 144.

Aleksandr Fesenko,
Candidate of Juridical Sciences, Doctoral Student
Scientific Institute of Public Law

I3 (volume 2) 2020 207



@ Visegrad Journal on Human Rights

208

'Specific features of debt recovery in foreign currency
according to the legislation of Ukraine

Ocobnueocmi cmsizHeHHs1 3abop2o8aHOCMIi 8 iHO3eMHill eanomi
3a 3akoHoGaecmeom YKpaiHu

'Yaryna Fomenko

Key words:
monetary obligation, debt, debt recovery, foreign currency, contractual relations, civil law, law.

Knroyosi cnosa:

2powiose 30608’A3aHHS, 6ope, cMsaeHeHHS 60pay, iHO3eMHa 8asilomd, 00208ipHi NPABOBIOHOCUHU, YuBislbHe npdso,
npaso.

Generally, civil law relations are of proprietary nature. Monetary obligation is known to be one of the most
common type of obligations. In the system of contractual obligations, it is the monetary one that occupies
almost the most important place as of today. Understanding both the concept of monetary obligation and
the concept of money in legal and economic senses is an important component for determining grounds and
conditions of debt collection. In the sphere of civil law relations, non-performance or improper performance of
contractual obligations are the causes of disputes arising. The Civil Code of Ukraine contains a lot of provisions
aimed at regulation of such relations, however, the problem of the procedure of debt recovery in foreign curren-
cy still is not resolved completely in the Ukrainian domestic law.

In Ukraine, the national currency (hryvnia) nowadays is losing its popularity in contractual obligations. De-
valuation of hryvnia and unstable economy of Ukraine force the parties of civil law transactions to use foreign
currency much more often. Besides, rising inflation, which negatively affected personal income, has led to the
inability to timely fulfill contractual obligations in foreign currency (loan agreements, bank deposit agreements
etc). Therefore, in the period of currency fluctuations, the parties of commercial transactions always try to pro-
tect their rights and interests as much as possible using foreign currency as a source of stability. The effect of
the abovementioned negative factors has led to a large number of court disputes on repayment of loans and
deposits, invalidation of contracts, foreclosure on pledged property, etc., which requires detailed legal analysis.

At the same time, the issue concerning legal regulation of obligations, which are expressed in foreign cur-
rency, has a complicated resolution procedure. It should be noted that the Ukrainian legal framework has some
controversial points that are still being analyzed in the legal doctrine. In general, the lack of a clear and detailed
procedure for collecting debts in foreign currency leads to different decision-making by Ukrainian courts in such
legal relations.

However, a comprehensive modern study of the problems of performance of contractual obligations in
foreign currency under the civil law of Ukraine has not yet been conducted, what determines the relevance of
this study.

1. Definition of monetary obligations in the system of contractual legal relations according
to the legislation of Ukraine

In Ukrainian civil law the concept of obligation is traditionally considered through the category of legal
relations (obligatory legal relations). The Civil Code of Ukraine in Part 1 of Art. 509 defines the obligations as
a legal relationship in which one party (debtor) is obliged to make in favor of the other party (the creditor) a
certain action (to transfer property, perform work, provide a service, pay money, etc.) or to refrain from a certain
action, and the creditor has the right to demand from the debtor to perform his duty'. Any obligation is inher-
ent, in particular, a set of such features as proprietary nature, debtor’s opposition to creditor, conditionality of

' The Civil Code of Ukraine. No435-1V.(2003, January 16). Retrieved from: https://zakon.rada.gov.ua/laws/show/435-15?lang=uk

[in Ukrainian].
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the content and nature of subjective rights by the grounds for the arising and type of the obligation. Thus, it is
crucial for the content of the legal relationship to enable an authorized person to demand certain conduct from
an obliged person. That is why the most important issue remains the effective exercise of the creditor’s right to
recover the debt.

In legal science, we distinguish monetary and non-monetary obligations. Due to the development of mar-
ket relations, a growing niche in contractual legal relations is occupied by monetary obligations. Nevertheless,
in the Civil Code of Ukraine there is no provision which would validate the legal definition of a monetary obliga-
tion. So, there are wide variety of obligatory legal relations arising concerning money. In some cases, the cred-
itor’s right to receive money is accompanied by the obligation to provide certain material goods to the debtor
and in other cases, the creditor does not bear any obligations of proprietary nature to the debtor, and his right
to claim is not stipulated by the counter proprietary satisfaction.

The definition of the term “monetary obligation”is given in the Code on Bankruptcy Procedures, according
to which a monetary obligation is an obligation of a debtor to pay a creditor a certain sum of money in accor-
dance with a civil law transaction (agreement) and on other grounds provided by the legislation of Ukraine.
Monetary obligations also include liabilities to pay taxes, fees (obligatory payments), insurance payments for
obligatory state pensionary and other social insurance; liabilities arising from the failure to fulfill the obligations
under the contracts of storage, work, lease, rent, etc., and which should be expressed in monetary units?. In oth-
er words, contractual monetary obligations can be classified into obligations on transfer of money as the subject
of the contract and obligations on transfer of money as the contract price.

Nevertheless, the Civil Code and the Economic Code of Ukraine do not disclose the concept of “monetary
obligation”. Moreover, there is no uniform approach to the definition of such concept in the legal doctrine. Thus,
the content of a monetary obligation is disclosed through the prism of obligatory legal relations in general and
the specifics of its subject matter in specific legal relations. Taking into account a feasible analysis of the concept
of “monetary obligation’, both in the legal system and in the legal literature, we can distinguish two main ap-
proaches to its understanding in a broad and in a narrow sense: obligations in which money is the subject of a
contract (narrow understanding) and obligations in which money has the nature of a counter obligation (broad
understanding).

2. Limits to applicability of foreign currency in contractual obligations under the legislation
of Ukraine

Currency clauses on the performance of monetary obligations are relevant for both debtors and creditors.
Given the instability of the hryvnia exchange rate against foreign currencies, contractors are increasingly in-
clined to express monetary obligations between them in foreign currencies, however, Ukrainian legislation sets
certain limitations in such calculations.

According to part 1 of Article 524 of the Civil Code of Ukraine, the obligation shall be expressed in the
monetary unit of Ukraine - hryvnia3. This civil law requirement is based on the provision of Article 99 of the Con-
stitution of Ukraine, according to which the monetary unit of Ukraine is hryvnia®. Part 3 of Article 533 of the Civil
Code of Ukraine determines that usage of foreign currency as well as payment documents in foreign currency
is allowed when conducting payments on obligations within the territory of Ukraine in cases, according to the
procedure and on conditions established by law®. The same content of the legal provision is contained in the
Economic Code of Ukraine and the Law of Ukraine “On currency and currency transactions”.

The legislative definition of “foreign currency” is specified in the Law of Ukraine “On currency and currency
transactions” and the Law of Ukraine “On foreign economic activities”. In general, under the concept of “foreign
currency” the legislator defines: monetary units in circulation and which are a legal instrument of payment on

2 The Code on Bankruptcy Procedures. No2597-VIll. (2018, October 18). Retrieved from: https://zakon.rada.gov.ua/laws/
show/2597-194#Text [in Ukrainian].

3 The Civil Code of Ukraine. No435-V. (2003, January 16). Retrieved from: https://zakon.rada.gov.ua/laws/show/435-15?lang=uk
[in Ukrainian].

* The Constitution of Ukraine. N0254k/96-BP. (1996, June 28). Retrieved from: https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80 [in Ukrainian].

* The Civil Code of Ukraine. No435-1V. (2003, January 16). Retrieved from: https://zakon.rada.gov.ua/laws/show/435-15?lang=uk
[in Ukrainian].
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the territory of the respective foreign state, as well as withdrawn or being in the process of withdrawing from
circulation, but are subject to exchange for monetary units in circulation; payment documents in monetary
units of foreign states and international payment units; funds deposited in banks and other financial institutions
accounts, expressed in monetary units of foreign states and international payment units, also in the currency
in force with free conversion within the territory of Ukraine; E-money, nominated in monetary units of foreign
countries and (or) bank metals.

Should be borne in mind that the current legislation does not prohibit ownership of foreign currency by
the citizens of Ukraine, and they may own, use and dispose foreign currency at their discretion and perform any
actions which are not contrary to law®. Thus, foreign currency may be the subject of the gift agreement, trans-
ferred by will or inheritance, used in receipt and repayment of the loan, loan agreements, deposit relations, for
payment of interest and penalties under these agreements, for deposit of funds into bank accounts and their
receipt from bank accounts. Under the part 2 of Article 524 of the Civil Code of Ukraine, the parties are entitled
to determine only the monetary equivalent of the obligation in foreign currency’. When the obligation deter-
mines the monetary equivalent in foreign currency, the amount to be paid in hryvnias is calculated according
to the official exchange rate of the respective currency on the day of payment, unless another procedure for its
determination is established by the contract or law or other regulatory legal act (Part 2 of Article 533 of the Civil
Code of Ukraine)®. According to part 2 of article 189 of the Economic Code of Ukraine, prices can be determined
in foreign currency by agreement of the parties only in foreign economic agreements (contracts)®. Thus, as a
general rule the monetary obligation shall be concluded and executed in hryvnias, except for specific cases
provided by the legislation of Ukraine.

3. Problems of debts in foreign currency collection on the territory of Ukraine

The efficiency of debt collection depends on many factors. For example, from establishment of a clear pro-
cedure in case of violation of the contract’s terms by one of the parties of the contract, as well as the timeliness
and correctness of the choice of the creditor’s behavior algorithm. Nevertheless, the issue of regulating obli-
gations denominated in foreign currency has a complex procedure for resolving it. The uneven application of
the legal provisions on liability for violation of monetary liabilities in foreign currency by Ukrainian courts and
ineffective actions of officials who enforce court decisions (public and private enforcement officers) to recover
such debts leads to complication of creditor’s right to defense. In this article it is proposed to consider problems
arising in the process of adoption and execution of court decisions on disputes arising from obligations denom-
inated in foreign currency (e.g. loan, payment for goods and services in foreign currency, etc.).

A common problem in the process of consideration of disputes on collection of funds under obligations
expressed in foreign currency is the court’s determination of the amount of collection in hryvnia equivalent,
rather than in the currency of the obligation, or simultaneous indication of the amount of collection in foreign
currency and its hryvnia equivalent in the operative provisions of the court decisions. Taking into account fluctu-
ations in the exchange rate of the national currency of Ukraine and the period from the moment the decision is
made until its actual implementation, the above leads to the fact that at the stage of execution of the decision it
is not clear in which currency the debt should be collected. Therefore, in practice, the actions of the enforcement
officers in this regard are appealed since the actual amounts recovered by the enforcement officers in national
currency in accordance with the court decision does not always fully restore the violated rights.

The indication by the court in its decisions of two monetary amounts to be recovered, introduced ambigui-
ty to the understanding of the essence of the obligation of the debtor, which must be enforced with the partici-
pation of the enforcement officer. In this aspect, the decision of the Grand Chamber of the Supreme Court from
04.07.2018 is relevant in case No. 761/12665/14-1, which states:

¢ The Civil Code of Ukraine. No 435-1V.(2003, January 16). Retrieved from: https://zakon.rada.gov.ua/laws/show/435-15?lang=uk
[in Ukrainian].

7 The Civil Code of Ukraine. No 435-1V.(2003, January 16). Retrieved from: https://zakon.rada.gov.ua/laws/show/435-15?lang=uk
[in Ukrainian].

8 The Civil Code of Ukraine. No 435-1V.(2003, January 16). Retrieved from: https://zakon.rada.gov.ua/laws/show/435-15?lang=uk
[in Ukrainian].

® The Economic Code of Ukraine. No 436-1V.(2003, January 16). Retrieved from: https://zakon.rada.gov.ua/laws/show/436-15#Text

[in Ukrainian].
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— if the court decision on collection of funds in foreign currency specifies the equivalent of such amount
in hryvnia, the amount in foreign currency specified in the operative part of the court decision shall be
transferred to the creditor, and not its equivalent in hryvnia;

— transfer of the amount in national currency of Ukraine or in currency other than the currency specified
in the operative part of the court decision to the creditor cannot be considered as a proper execution
of the court decision. From the analysis of the provisions of the said resolution of the Grand Chamber it
follows that in order to collect funds in foreign currency it is necessary to take into account the “nature of
the monetary obligation”'°.

That is, if the monetary obligation was fulfilled in a foreign currency, it is the foreign currency that is subject
to recovery. However, after the decision of the Grand Chamber, there are also contrary decisions in court prac-
tice on the impossibility of collecting the amount of debt in foreign currency.

The legal position of the Grand Chamber of the Supreme Court in its decision of 16.01.2019 made the issue
more understandable in case No. 373/2054/16-u, in which there was a derogation from such legal opinion as
"regardless of the currency of the debt (i.e. the monetary unit in which the obligation is calculated), the currency
of payment, that is, the means of repayment of the monetary obligation and its actual execution is the national
currency of Ukraine - hryvnia” Justifying its legal position in the decree dd. 16.01.2019 in case No. 373/2054/16-
u, the Grand Chamber of the Supreme Court made the following conclusions:

foreign currency may be used in Ukraine in cases and according to the procedure established by law;

— circulation of foreign currency is subject to the requirements of the special legislation of Ukraine.

— thereis no prohibition on entering into civil transactions, the subject of which is foreign currency, except
for the use of foreign currency on the territory of Ukraine as a means of payment or pledge, except for
payment in foreign currency for goods, work, services, as well as remuneration of labour payments, on
the temporarily occupied territory of Ukraine;

— in case of receiving a loan in foreign currency, the borrower is obliged, unless otherwise provided by law

or contract, to return the same amount of money (loan amount) to the lender, i.e. the same amount of

funds in foreign currency received in loan'.

It is positive that in the future these legal positions of the Grand Chamber of the Supreme Court are taken
into account by Ukrainian courts when adopting new decisions.

The next “challenge” after receiving a court decision on the appropriate wording on the collection of funds
in foreign currency is to implement such decision. Part 3 of Article 49 of the Law of Ukraine on Enforcement Pro-
ceedings clearly spells out the procedure. Thus, if the debtor’s funds in foreign currency are placed in accounts,
deposits or storage in a bank or other financial institution entitled to the sale of foreign currency on the do-
mestic foreign exchange market, the enforcement officer obliges them to sell in the amount necessary to repay
the debt. If such funds are placed in a bank or another financial institution that are not entitled to sell foreign
currency in the domestic foreign exchange market, the enforcement officer shall oblige them to transfer them to
the bank, which has this right. As a result of the identification of the debtor’s funds in the respective foreign cur-
rency, the enforcement officer shall collect such funds on the foreign exchange account of the state executive
service body, and the private enforcement officer — on the respective account of the private enforcement officer
for their further transfer to the claimant. In case of identification of funds in hryvnias or other currency other
than the currency of obligation, the enforcement officer shall give an order to purchase the respective currency
and transfer it to the foreign currency account of the state executive service body, and the private enforcement
officer shall transfer it to the respective account of the private enforcement officer'.

However, in practice, the enforcement officers have difficulties, such as: violation of the rules of subordina-
tion, the absence of open foreign currency accounts by the relevant body of the State Executive Service, refer-
ence to restrictions on foreign currency transactions. Thus, when dealing with the executive document for im-
plementation, it is necessary to pay attention to the requirements for jurisdiction depending on the amount of
recovery (provided in para 4. of section | of the Instruction on organization of enforcement of decisions. After all,

19 Decision of the Grand Chamber of the Supreme Court No. 14-1341c18 (2018, July 04). Retrieved from: http://www.reyestr.court.
gov.ua/Review/75296546 [in Ukrainian].

""" Decision of the Grand Chamber of the Supreme Court No. 14-4461c18 (2019, January 16). Retrieved from: http://www.reyestr.
court.gov.ua/Review/79382745 [in Ukrainian].

12 Law of Ukraine on Enforcement Proceedings. No 1404-VIIl (2016, June 02). Retrieved from: https://zakon.rada.gov.ua/laws/
card/1404-19 [in Ukrainian].
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failure to take into account these rules of jurisdiction may result in refusal on opening of enforcement proceed-
ings or appeal against actions on already opened proceedings. Secondly, debt collection in foreign currency is
often delayed due to the absence of the respective foreign currency account of the private enforcement officer
or the state executive service authority. At the same time, instead of performing actions on opening foreign
currency accounts, sometimes state enforcement officers make decisions on transfer of enforcement proceed-
ings from one state enforcement service body to another with reference to the absence of a foreign currency
account as a “circumstance that significantly complicates the performance”’3. Such actions are illegal, since the
existence of foreign currency accounts with the state executive service bodies is a direct requirement of the
legislation. Thirdly, while executing the decisions of international commercial arbitrations or foreign courts that
require transfer of a significant amount of funds in foreign currency abroad, the enforcement officers delay the
execution of the decision by referring to the alleged National Bank of Ukraine restrictions on foreign currency
conversion. At the same time, we note that the provisions of the Law of Ukraine “On Enforcement Proceedings”
and the relevant currency legislation do not contain such restrictions, since Article 4 of this Law “On Currency
and Foreign Exchange Transactcions” stipulates that foreign exchange transactions are carried out without re-
strictions in accordance with the laws of Ukraine, except in cases established by the laws of Ukraine™.

Thus, if it is necessary to collect money in foreign currency, it is worth paying attention to the above. After
all, such groundless references of enforcement officers and delaying the process of debt recovery for the credi-
tor are illegal and can be appealed.

Conclusions. Summarizing the abovementioned and specifying some of the problems of debt recovery in
foreign currency according to the legislation of Ukraine, we consider it possible to conclude the following. The
content of a monetary liability is disclosed through the prism of a mandatory legal relationship as a whole and
the specifics of its subject matter in specific legal relations. It is necessary to clearly define in the sphere of civil
legislation of Ukraine, that the monetary obligation is a legal relationship in which one party is obliged to pay for
the delivered products, work performed or service rendered, and the other party is entitled to demand from the
first appropriate payment. That is, a monetary obligation is understood as any obligation in which the transfer
of money as subject of the contract or payment of money as the price of the contract.

As a general rule, when making a decision in monetary liabilities in foreign currency, the court shall note in the
operative part of the decision its equivalent in national currency at the exchange rate set by the National Bank of
Ukraine on the date of such decision. In this connection, different court practice when deciding on the execution by
the enforcement officer of the court decision on collection of the amount determined in the court decision in foreign
currency with indication of the UAH equivalent at the official National Bank of Ukraine exchange rate as of the date of
dispute resolution cannot ensure the formation of a unified law enforcement practice on execution of court decisions.
In our opinion, it is the court that should determine and specify whether the obligation is in foreign currency or in the
national currency of Ukraine with defined monetary equivalent in foreign currency. The problem of indication by the
court in its decision of two monetary amounts to be recovered from the debtor introduces certain ambiguity to the
understanding of the essence of the debtor’s obligation to be enforced in the enforcement proceedings. This is fol-
lowed by the fact that the procedure of actions of the enforcement officer in case of execution of the court decision,
the operative part of which contains two certain amounts, is not regulated in the legal sphere.

The above shows the need to improve the national legislation of Ukraine on debt collection in foreign cur-
rency.

4

Summary

The article is devoted to the research of the issues of theoretical and practical problems of debt recovery in
foreign currency according to the legislation of Ukraine.

Vital part of any subjective civil right is guaranteed by the state capability to protect this right from third
party’s violation. This article focuses on civil contractual relations of proprietary nature due to extensive world-
wide application of non-gratuitous contracts and the issues of performance of obligations, in which the curren-
cy of payment is not the domestic Ukrainian currency — hryvnia.

3 Decision of the district court No. 295/10733/16 (2019, April 05). Retrieved from: http://www.reyestr.court.gov.ua/
Review/80990237 [in Ukrainian].

“ Law of Ukraine on Currency and Foreign Exchange Transactcions. No. 2473-VIIl (2018, June 21). Retrieved from:

https://zakon.rada.gov.ua/laws/show/2473-19#Text [in Ukrainian].
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The article aims to accomplish the concept of “monetary obligations” in theoretical and practical aspects
as well as legal grounds for lawful application of foreign currency in contracts under the legislation of Ukraine.
This research focuses more on debt recovery by enforcement. In practice, cases of voluntary debt recovery are
exceedingly rare, so the author notes the causes and ways of effective debt collection in foreign currency. There-
fore, in this context, a detailed understanding of legal norms regulating such relations by the creditor is of a
great importance.

Thus, the purpose of the research is a comprehensive study of both general theoretical and practical prob-
lems of national legislation of Ukraine on debt recovery in foreign currency.

4

AHomauis

CTaTTa NpuUcBsiYeHa JOCNIOXKEHHIO TEOPETUYHMX Ta MPAKTUUYHUX MPO6SIeEM CTArHEHHA 60pPry B iHO3eMHil Ba-
NIOTi BifNOBiAHO A0 3aKoHOoAaBCTBA YKpaiHy. CKnagHNKOM 3MicTy 6yfb-AKOro Cy6'eKTMBHOrO LMBINbHOMO Npasa
€ rapaHTOBaHa [1ep>KaBoto MOXIIMBICTb 3aXUCTUTUCD Bifi MOpYLLEHb 3 60Ky TpeTix ocib. ¥ i cTaTTi M1 30cepeaun-
1V CBOIO YBary Ha OroBipHMX LMBIIbHO-NPaBOBUX BiZHOCKHAX, AAKi MaloTb MaliHOBWI XxapakTep. Hacamnepeg ue
MOB’A3aHO i3 LWMPOKUM 3aCTOCYBAHHAM BiMMaTHUX OFOBOPIB MO BCbOMY CBiTy Ta NPO61eMATNKO BUKOHAHHA
3000B'I3aHHA, Y AKMX BaNloTa PO3pPaxyHKY € iIHO3EMHOI0 Ha TepuTopii YKpaiHu.

Y cTaTTi pO3KPMBAETLCA MOHATTA «FPOLWOBUX 3060B'A3aHb» B TEOPETUYHOMY Ta MPAKTMYHOMY acreKTax 3a
3aKOHOAABCTBOM YKpaiHn. Po3rnagatoTbca npaBoBi NigCcTaBy A1A NPaBOMIPHOIO 3aCTOCYBaHHA Yy JOroBopax
iHO3eMHOI BantoTK 3a NpaBom YKpaiHu. Lle gocnigkeHHs Ginblue akLeHTYE yBary Ha CTArHeHHi 3a60proBaHoCTi
y NpUMycoBOMY NOpPAAKY. ABTOPOM HaronoLyeTbCA Ha iCHYytouil npobnematuui Ta cnocobax 3gincHeHHA edek-
TUBHOTIO CTSATHEHHS1 3a60ProBaHOCTI B IHO3EMHIi1 BantoTi, OCKINbKW Ha NPaKTULi BUMNagKy 406poBinbHOro nosep-
HeHHsA 6opry € Ayxe pifkKicHi. B LbOMy KOHTEKCTi HeabusaKe 3HaUEHHA Ma€ feTaslbHe PO3YMiHHA KpeautTopom
HOPMATMBHO-NPABOBUX HOPM, AKi PeryntoloTb Taki NPaBOBIfHOCUHN, Ta IX peani3auii.

TakvM YMHOM, MeTa Po6OTM NONAraE B KOMMIEKCHOMY JOCAIAKEHHI 3araibHOTEOPETUYUHIUX | NPAKTUYHUX
npo6siem HaLioHaNbHOro 3aKOHOABCTBA YKPaiHU LWOA0 CTATHEHHSA 3a60proBaHOCTI B iIHO3eMHIli BasoTi.
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cybcudiapHocmi.

Introduction. The main goal of the decentralization of executive authorities is to transfer powers from state
authorities to local self-governments. At the same time, such processes must be accompanied by appropriate
financial costs, which is an integral part of decentralization processes. Current Ukrainian legislation imposes
both municipal and state-delegated powers on local authorities. However, the ability to implement such powers
effectively in the transition from a centralized budget system to a decentralized one requires sufficient financial
support. Therefore, the issue of the level of financial independence of local self-governments in the context of
decentralization, the state of ensuring the resource and financial base, which affects the quality of performance
of powers, requires detailed study. This explains the relevance of the study of organizational and financial as-
pects of the decentralization of executive authorities in Ukraine.

Task setting. The purpose of the article is the study of organizational and financial aspects of the decen-
tralization of executive authorities in Ukraine. This goal can be achieved through analyzing the provisions of the
current regulatory framework for regulating the organizational and financial aspects of the decentralization,
which will also identify problematic issues in the context of the issue under study that require appropriate leg-
islative regulation.

Research result. It is necessary to highlight the features of legislative consolidation to determine the main
financial aspects of the decentralization of executive authorities in Ukraine. Based on the provisions of Part 3
of Article 143 of the Constitution of Ukraine, granting separate powers of executive authorities to local gov-
ernments provides for simultaneous funding in full by the state for their further implementation. The legisla-
tor has established two ways to implement such financing: 1) at the expense of the state budget of Ukraine;
2) by assigning certain national taxes to the local budget in accordance with the procedure established by law'.

The requirements set out in Part 3 of Article 143 of the Constitution of Ukraine regarding financial security
of expenses related to the exercise by local self-government bodies of the powers of executive authorities are
specified in article 67 of the Law of Ukraine On Local Self-Government in Ukraine. This provision enshrines the
state’s obligation to provide financial support for the full exercise by local self-government bodies of the powers
granted by law to executive authorities. Such financial support is provided in the following ways: by assigning
sources of budget revenue to the relevant local budgets; by providing transfers from the state budget; by trans-
ferring the relevant objects of state property to local self-government bodies?.

In accordance with the sustainable development Strategy “Ukraine — 2020", approved by the decree of the
President of Ukraine No. 5/2015 dated January 12, 2015, one of the priorities is the implementation of the de-
centralization reform. Its purpose is as follows: avoiding a centralized management model in the state; enabling
local government; building an effective system of territorial organization of power in Ukraine; full implemen-

' KoHctutyuia YkpaiHu Big 28.06.1996 p. N 254k/96-BP. URL: https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-
%D0%B2%D1%380.

2 Mpo micueBe camoBpsAayBaHHA B YKpaiHi: 3akoH YkpaiHu Big 21.05.1997 p. N2 280/97-BP. URL: https://zakon.rada.gov.ua/laws/

show/280/97-%D0%B2%D1%80.
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tation of the provisions of the European Charter of Local Self-Government, the principles of subsidiarity, omni-
presence and financial self-sufficiency of local self-government?.

Decree of the Cabinet of Ministers of Ukraine No. 333-R of April 1, 2014 approved the Concept of Reforming
Local Self-Government and Territorial Organization of Power in Ukraine. In particular, one of the problems re-
quiring effective and rapid solutions was the deterioration in the quality and availability of public services due to
the resource failure of the vast majority of local government bodies to exercise their own and delegated powers.
To address this situation, the priority is to create appropriate material, financial and organizational conditions to
ensure that local self-government bodies exercise both their own and delegated powers*.

Achieving the set priorities for the reform of the decentralization of executive authorities requires the crea-
tion of an appropriate legal framework to regulate and resolve problematic issues, which is the basis for its im-
plementation. Significant changes in the framework of the decentralization reform have occurred in the budget
and tax legislation related to the adoption of the Laws of Ukraine On Amendments to the Budget Code of
Ukraine Regarding the Reform of Inter-Budget Relations and On Amendments to the Tax Code of Ukraine and
Certain Legislative Acts of Ukraine Regarding Tax Reform. Both legislative documents were adopted on Decem-
ber 28,2014 and entered into force on January 1, 2015.

Thus, according to the Law of Ukraine On Amendments to the Budget Code of Ukraine Concerning the
Reform of Inter-Budgetary Relations, local budget revenues were included (transferred from the state budget):
1) the state fee in the part that is credited to the relevant local budgets according to the law; 2) the fee for
the provision of other administrative services, which is charged at the place where the services are provided®.
Based on the analysis of the provisions of the Law, the increase in revenues to the General Fund was carried out
by transferring the unified tax, real estate tax and environmental tax from the special Fund, which previously
formed the sources of the development budget. The Law of Ukraine On Amendments to the Tax Code of Ukraine
and Certain Legislative Acts of Ukraine Regarding the Tax Reform included the following in the procedure for
forming local budgets: 1) personal income tax (new standards); 2) corporate income tax; 3) collection from the
retail sale of excisable goods at the rate of 5% of the cost of goods soldS.

The creation of an effective legislative framework to regulate the organizational and financial aspects of the
decentralization of executive authorities was also caused by the fact that the vast majority of territorial com-
munities of Ukraine, including the territorial communities of villages, towns and cities of regional significance
are unable to perform all the powers of local self-government because of their excessive fragmentation and
extremely weak financial base’.

In order to create a mechanism for solving common problems of communities, the Law of Ukraine On
Cooperation of Territorial Communities was adopted on June 17, 2014. Section lll of this Law contains rules on
forms of cooperation, which pays special attention to the issues of delegating the implementation of certain
tasks by united territorial communities.

To ensure the implementation of powers in accordance with the Law of Ukraine On Local Government in
Ukraine and increase of efficiency of use of funds of local budgets, local governments (based on the cooperation
agreement) can delegate one or more tasks with the transfer of appropriate resources to one of the cooperation
actors. As for the financial component of delegating individual tasks, according to paragraph 5, Part 2 of Arti-
cle 10, the contract must specify the amount of local budget funds transferred to the local budget of the local
self-government body for the performance of delegated tasks. The financing of delegated tasks is carried out in
accordance with the requirements of the Budget Code of Ukraine?.

3 TMpo Crparerito cTanoro posBuTKy «YkpaiHa — 2020»: yka3 [pe3upeHta YkpaiHm Big 12.01.2015 p. N° 5/2015. URL:
https://zakon.rada.gov.ua/laws/show/5/2015.

* TMpo cxBaneHHs KoHuenuii pepopmyBaHHA MiCLLEBOro CamMoOBPAAYBaHHA Ta TepuTOpianbHOI opraHisauii Bnagn B YKpaiHi:
po3nopagxeHHAa KabiHeTty MiHicTpis YkpaiHu; KoHuenuis Big 01.04.2014 p. N2 333-p. URL: https://zakon.rada.gov.ua/laws/
show/333-2014-%D1%80.

® Tpo BHeceHHA 3MiH o bropmxeTHoro Kopekcy YkpaiHu wopo pedopmyt MiKOIAMKETHUX BiAHOCWMH: 3aKOH YKpaiHu Bif
28.12.2014 p. N2 79-VIII. URL: https://zakon.rada.gov.ua/laws/show/79-19.

6 Tpo BHeceHHA 3MiH Jo MNogaTkoBOro Kogekcy YKpaiHu Ta AeAKUX 3aKOHOAABUMX aKTiB YKpaiHu Wono nofaTtkoBoi pedopmu:
3aKoH YKpaiHu Big 28.12.2014 p. N2 71-VIII. URL: https://zakon.rada.gov.ua/laws/show/71-19.

7 HogikoBa O. OCHOBHi HanpaMK pedopMyBaHHA Ta TepuTopianbHOI opraHisauii Bnagu B YkpaiHi. URL: http://www.dridu.dp.ua/
vidavnictvo/2012/2012_01(12)/12nooovu.pdf.

8 Mpo cniBpobiTHNLTBO TepuTOpiaibHUX rpoMaa: 3akoH YKpaiHu Big 17.06.2014 p. Ne 1508-VII. URL: https://zakon.rada.gov.ua/
laws/show/1508-18.
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The problem of limited scope of powers transferred to the level of territorial communities remains relevant,
when the latter, represented by local self-government bodies, are delegated the functions of the state, although
with financial support. World experience shows that the successful implementation of territorial development
projects implemented by territorial communities has a significant effect on the development of the economy of
the region and the country®.

On July 15, 1997, the Verkhovna Rada of Ukraine ratified the European Charter of Local Self-Government,
signhed on behalf of Ukraine on November 6, 1996 in Strasbourg'®. Thus, Ukraine has undertaken to build a leg-
islative framework for the development of local self-government, taking into account and in accordance with
the principles defined in the European Charter concerning the organizational, legal, financial and economic
independence of local self-government.

In the European practice of state formation, the delegation of powers of executive bodies to local govern-
ments is a well-known phenomenon, which is confirmed by the provisions of Art. 4 of the European Charter of
Local Self-Government, provides for and allows control over the implementation of delegated powers by local
governments''.

Itis important to note that a number of important principles enshrined in this international document have
not yet been properly reproduced in the current legislation of Ukraine and in practice. The principle of financial
and economic independence enshrined in Article 9 is not an exception. In particular, one of the problematic
issues was to ensure compliance with the requirements of Part 2 of Art. 9 of the European Charter on the need
to ensure compliance of the financial resources of local government with the functions of local self-government
and on the need to form part of the financial resources of local government at the expense of local taxes and
fees. As S.L. Kuzmenko notes in this regard, the share of the latter in the revenue side of local budgets is so mea-
ger that it cannot significantly affect their stability'.

One of the tasks for the reform of local self-government and territorial organization of power is the transfer
(decentralization) of the powers of executive authorities to local self-government bodies and their differentia-
tion on the principle of subsidiarity. The effectiveness of the implementation of the reform of decentralization of
executive bodies requires fundamental changes at the legislative level. For this purpose, a Draft Law on amend-
ments to the Constitution of Ukraine (regarding the decentralization of power) was sent to the Verkhovna Rada
of Ukraine on December 13, 2019. However, on December 19, 2019, the President was addressed with a joint
statement by municipal, village heads, heads of united territorial communities, and experts on the issues of the
decentralization of power and local self-government. In particular, among the critical provisions of the project
for local government and society, attention was focused on the fact that there is no provision for the decentral-
ization of powers and resources.

A new revised Draft Law on amendments to the Constitution of Ukraine (regarding the decentralization of
power) was submitted to the Verkhovna Rada for consideration on December 27, 2019. However, according to
the information posted on the official web portal of the Verkhovna Rada of Ukraine, regarding the Draft Law, it
is indicated that it will be withdrawn on January 17,2020 Withdrawal from consideration of the bill on amend-
ments to the Constitution in terms of the decentralization is explained by the need to finalize it.

Changes to the Constitution in the context of proposed decentralization should be based on the principles
of forming a system of local self-government that are used in developed European countries, namely: 1) sub-
sidiarity — the problem is solved at the place of its origin, and the provision of services - at the level closest to
the people; 2) ubiquity - the absence of territories that are not subject to the jurisdiction of local governments;

° [eueHTpanizauis Bnagu: Ak 36epert ycniwHicTb B yMOBax HOBUX BUKIMKIB. AHaNiTUUHa AonoBigb. HauioHanbHWUiA iHCTUTYT

cTpaTeriyHux gocnigKeHn. Knis, 13 rpyaHa 2018 p. URL: https://niss.gov.ua/sites/default/files/2018-12/Dopovid%20Decentraliza-
tion.pdf.

' Mpo patndikauio €BponencbKoi xapTii MicLLeBOro camoBpsAayBaHHA: 3akoH YkpaiHu Big 15.07.1997 p. Ne 452/97-BP. URL:
https://zakon.rada.gov.ua/laws/show/452/97-%D0%B2%D1%80.

' €BponelicbKa XxapTia MicLleBoro camoBpsiayBaHHsA Big 15.10.1985 p. URL: https://zakon.rada.gov.ua/laws/show/994_036.

12 KysbmeHko CJ1. KoHTponb 3a 34iicCHEHHAM [JeneroBaHUX NMOBHOBaXeHb OpraHiB BMKOHABYOI BNAagW OpraHamu MicLeBOro
camoBpAyBaHHA. AKTyanbHi Npobnemu fep»aBHoro ynpasniHHA. 2018. N21(53). C. 3.

13 3miHum go KoHcTuTyuii wopo geueHTpanisadii: ronosm rpoMag Ta ekcnepTy 3pobunu cninbHy 3aasy. URL: https://decentraliza-
tion.gov.ua/news/12009.

' TlpoeKT 3aKOHY NPO BHeCeHHs 3MiH Ao KoHcTuTyUiT YKpaiHu (wopno AeueHTpanisadii Bnagm) N2 2598 Big 13.12.2019 p. OdiuinHnia
Be6-nopTan BepxosHoi Paan Ykpainu. URL: https://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=67644.
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3) financial self-sufficiency — the material and financial basis of local self-government are land, property, natural
resources, local taxes and fees, part of national taxes'. We emphasize that these principles are an integral part
of the implementation of the decentralization reform, which is clearly specified in the sustainable development
Strategy “Ukraine — 2020".

Section X|“Local Self-Government” of the Constitution of Ukraine will also be amended. Article 142 should
stipulate that the material and financial basis of local self-government is: 1) land, movable and immovable prop-
erty, natural resources, other objects of communal property of the community; 2) local taxes and fees, part of
national taxes and other revenues of local budgets. The state ensures the comparability of financial resources
and the scope of powers of local self-government bodies defined by the Constitution and laws of Ukraine’s.
Ensuring the proportionality of financial resources and the scope of authority means guaranteeing the material
and financial basis of local self-government by the state.

The principle of subsidiarity, according to which the system of local self-government should be formed,
is reflected in the Budget Code of Ukraine as of July 8, 2010. In accordance with its provisions, expenditures
are divided between different types of local budgets, taking into account the criteria of completeness of the
provision of state-guaranteed services. Thus, Art. 89 determines the expenses from budgets of the cities of the
republican significance of the Autonomous Republic of Crimea and the regional significance, regional budgets,
budgets of the united territorial communities'. At the same time, the budgets of villages and their associations,
settlements and cities of the regional significance in the context of budgetary decentralization were freed from
the need to provide basic guaranteed services. These functions are currently performed by district budgets,
without being essentially local government budgets of the basic level, which was done in order to save budget
funds and increase the level of service provision'.

To ensure the financing of delegated powers, the state implements inter-budget transfers, in particular,
targeted subventions. In paragraph 32 of Part 1 of Article 2 of the Budget code of Ukraine, inter-budget transfers
are defined as funds that are transferred free of charge and irrevocably from one budget to another. In turn, one
of the types of intergovernmental transfers is subventions, which, according to paragraph 48 of Part 1 of Article
2 are provided for use for a specific purpose in the manner prescribed by the body that decided to grant the
subvention'.

In accordance with the requirements of the Law of Ukraine On the State Budget of Ukraine for 2020 as of
November 14, 2019, state support for the socioeconomic development of regions is provided through the State
Fund for Regional Development (UAH 7.5 billion) and by providing subventions to local budgets: to support the
development of united territorial communities (UAH 2.1 billion); for the implementation of measures for the
socioeconomic development of individual territories (UAH 2.0 billion); for the implementation of projects under
the Emergency Credit Program for the Reconstruction of Ukraine (UAH 1.3 billion)?°%'.

Conclusions. Summarizing the study on the peculiarities of organizational and financial aspects of the de-
centralization of executive bodies in Ukraine, it is important to note the following. According to the Action Plan
for the implementation of a new stage of reforming local self-government and territorial organization of power
in Ukraine for 2019-2021, one of the tasks for reforming local self-government and territorial organization of
power is the transfer (decentralization) of executive powers to local governments and their differentiation on
the principle of subsidiarity. The Draft Law on Amendments to the Constitution of Ukraine in Section Xl “Local
Self-Government” obliges the state to ensure the proportionality of financial resources and the scope of powers
of local self-government bodies defined by the Constitution and laws of Ukraine.

> Bbe3 palioHiB i AepxaaMmiHicTpauin, ane 3 okpyramu i npedektamy, — Wo nepepbayatmyTb 3miHM fo KoHctutyuii. URL:
https://decentralization.gov.ua/news/11755.

16 TpoeKT 3aKOHY NPO BHeCeHHsA 3MiH Ao KoHcTuTyUil YKpaiHu (wopo feueHTpanisauii Bnagm) Ne 2598 Big 13.12.2019 p. OdiuinHnia
Be6-nopTan BepxoBHoi Pagn Ykpainu. URL: https://w1.c1.rada.gov.ua/pls/zweb2/webproc4_17pf3511=67644.

7 BlopKeTHUI Kopekc YKpaiHu Big 08.07.2010 p. N2 2456-VI. URL: https://zakon.rada.gov.ua/laws/show/2456-17.

18 KopbyTtakA.l., CokpoBonbcbka H.A. DiHaHCyBaHHs MOBHOBaXeHb OPraHiB MiCLIEBOro CaMOBPSAAYBaHHA ByMOBaXx AieLleHTpani3auii.
EdekTrBHa ekoHoMmika. 2018. N2 11. URL: http://www.economy.nayka.com.ua/pdf/11_2018/104.pdf.

1 BlogKeTHUin Kopekc YKpaiHu Big 08.07.2010 p. N2 2456-VI. URL: https://zakon.rada.gov.ua/laws/show/2456-17.

2 Mpo OeprkaBHuin brogkeT YKpaiHu Ha 2020 pik: 3akoH YkpaiHu Big 14.11.2019 p. N@ 294-1X. URL: https://zakon.rada.gov.ua/laws/
main/294-IX.

21 Mpe3unpeHT YkpaiHyn nignvucaB 3akoH «Mpo [depkaBHuii GogxeTr Ha 2020 pik». BicHuk. OdiuitHo npo nogatku. URL:
http://www.visnuk.com.ua/uk/news/100015614-prezident-ukrayini-pidpisav-zakon-pro-derzhavniy-byudzhet-na-2020-rik.
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Ensuring the proportionality of financial resources and the scope of authority means guaranteeing the
material and financial basis of local self-government by the state. At the same time, the consolidation of the
principle of proportionality at the constitutional level, which in fact corresponds to the European principles of
the decentralization of power, requires specification in the relevant legal act. In this case, the Law of Ukraine On
Local Self-Government in Ukraine should detail this principle by establishing the conditions for securing the
financial resources necessary for the exercise of powers by local governments.

4

Summary

The article deals with the study of the peculiarities of organizational and financial aspects of decentralization
of executive bodies in Ukraine. In particular, the article covers the issue of the level of financial independence of
local governments in the context of decentralization, the state of the resource and financial base. The analysis of
some provisions of the current Ukrainian legislation reflects the current state of regulation of organizational and
financial aspects of decentralization and identifies problematic issues that require proper legislative regulation.

Vv

AHomauis

CTaTTa NnpUcBAYeHa OOCNIOMKEHHI0 0COGNMBOCTEN OpraHi3auinHnxX Ta GiHAaHCOBUX acneKTiB AeLeHTpanisauil
OpraHiB BUKOHaBYOI BNaan B YKpaiHi. 30Kpema, BUCBITNEHO NUTaHHSA Woho piBHA $iHAHCOBOT He3aNeXKHOCTi opra-
HiB MiCLLEBOrO CamMOBpAYBaHHSA B yMOBaX AeLieHTpanizaLii, CTaHy 3abe3neyeHHs pecypcHoi Ta piHaHCoBOI 6a3u. Y
pe3ynbTaTi aHanizy AesKrX NooMeHb YMHHOTO YKpaiHCbKOro 3aKOHOAABCTBA BijoOparkeHO CyyacHWI CTaH Bpery-
JIIOBAHHSA OpraHizauliiHmx Ta GpiHaHCOBUX acneKTiB AeLeHTpani3aLlil, a TakoX BM3HauYeHO NpobnemMaTUyHi MMTaHHA
Y KOHTEKCTi JOCNiAMXyBaHOroO NUTaHHS, iKi NOTPebytoTb HaNIeXHOIO 3aKOHOAABYOrO BPEry toBaHHS.
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'Practical aspects of application by the courts
of Ukraine of legislation on administrative liability
for corruption-related offenses

lMpakmu4Hi acnekmu 3acmocyeaHHs1 cydamu YkpaiHu 3akoHo0aecmea
npo admiHicmpamueHy eidnoeidasbHicmb 3a NPasonopyuweHHs,
noe’sasaHi 3 kopynuiero
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aomiHicmpamusHa 8idnosioanbHicme, NpasonopyueHHs, N08’A3aHI 3 Kopynuyieto, aOMiHicmpamugHe cmsAzHeHHH,
cy0, CMpOoKU npumsHeHHA 00 aoMiHicmpamusHoI 8i0no8idasbHOCMI, 8UHA OCOOU y 8YUHEHHi AOMIHICMpamueHo20
npasonopyweHHs.

Introduction. One of the most effective means for combating and preventing corruption-related administrative
offenses is to bring the offender to administrative liability for their commission. The main tasks of the administrative
tort legislation of the state, enshrined in Art. 1 of the Code of Ukraine on Administrative Offences (hereinafter referred
to as the CUoAOQ), are the protection of the rights and freedoms of citizens, property, the constitutional system of
Ukraine, the rights and legitimate interests of enterprises, institutions and organizations, the established rule of law,
strengthening the rule of law, preventing crime, educating citizens in keeping with accurate and consistent compli-
ance with the Constitution and laws of Ukraine, respect for the rights, honor and dignity of other citizens, conscien-
tious performance of duties, and responsibility to society'. Moreover, the observance of the principles established by
the administrative tort legislation and the implementation of the tasks envisaged are possible if there is proper legal
regulation for bringing the person to administrative liability, including for committing offenses under Chapter 13-A of
the CUoAO. Therefore, it is important to study the practical aspects of the application by the courts of Ukraine of the
current legislation on administrative liability for corruption-related offenses.

Task setting. The purpose of the article is to study some practical aspects of the application by the courts of
Ukraine of the laws on administrative liability for corruption-related offenses, as well as to identify problematic
issues of bringing a person to administrative liability for such offenses that require a solution through legislative
regulation.

Research result. One of the issues that need to be studied in detail in the context of the topic under re-
search is the term of bringing a person to administrative liability for committing a corruption-related offense. In
the current legislation, the time limits for imposing an administrative penalty are determined by Art. 38 of the
CUo0AO. Moreover, it is necessary to take into account that in the indicated provision the period during which
an administrative penalty can be imposed for committing a corruption-related offense is set by the legislator,
namely: “within six months from the date of its discovery, but no later than two years from the day its commis-
sion”2. Thus, the determining factor, in this case, is the moment of detection of a corruption-related administra-
tive offense, from which begins the countdown of the period during which a person can be brought to admin-
istrative liability by imposing an administrative penalty.

The practice of bringing an offender to administrative liability for a corruption-related offense testifies to
the following. There are many cases when officials of the National Police, the Prosecutor’s Office, the National

' KopeKkc YKpaiHum npo agmiHicTpaTMBHI npaBonopyuweHHs Big 07.12.1984 N 8073-X. URL: https://zakon.rada.gov.ua/laws/
show/80731-10.

2 Kopekc YKpaiHu npo afaMiHicTpaTuBHI npaBonopylleHHa Big 07.12.1984 N° 8073-X. URL: https://zakon.rada.gov.ua/laws/

show/80731-10.
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Agency for the Prevention of Corruption consider the day of detection of this type of offense to be the day
of drawing up a report on its commission, i.e. the date of establishing an administrative offense3. However, in
contrast to the above, there is an opinion that the moment when a corruption-related offense is detected is the
moment when an authorized person or public authority receives information about such a violation. In particu-
lar, the expert on anti-corruption policy R. Khekaliuk substantiates this by the fact that drawing up an adminis-
trative report on the commission of a corruption-related offense is only a separate procedural action committed
based on the revealed fact of corruption-related violation. Thus, the fact of detection of a violation is a separate
event that always precedes the drawing up of a report on the violation*.

Correct determination of the moment of detection of a corruption-related administrative offense is of great
practical importance. This is explained by the fact that it may otherwise lead to the omission of the period dur-
ing which it is possible to impose an administrative penalty for a corruption-related offense, and thus bring an
offender to administrative liability. In particular, the analysis of judicial practice in cases of corruption-related
administrative offenses shows that a fairly common reason for closing the proceedings in such cases is the
expiration of the period of bringing to administrative liability (terms of imposing an administrative penalty)*,,.

It is also important to establish how courts determine the date of detection of an offense when deciding
whether to prosecute a person for a corruption offense. In most cases, the courts assume that in accordance with
the requirements of Part 3 of Art. 38 of the CUoAQ, the day of detection of an offense is the day when officials who,
in accordance with applicable laws, have the right to draw up a report on the offense, have established or should
have established circumstances that indicated the presence of signs of an administrative offense. In this case, the
courts draw attention to the fact that the current legislation has not established the period during which, after the
detection of an offense, the authorized entity must draw up an appropriate protocol on bringing to administrative
liability®. Therefore, it can be concluded that the day of detection of a corruption-related administrative offense
does not necessarily coincide with the day of drawing up a report on the commission of such an offense.

Some issues related to bringing to administrative liability for certain corruption-related offenses are
explained in the information letter of the High Specialized Court of Ukraine for Civil and Criminal Cases
No. 223-943/0/4-17 dated May 22, 2017 (hereinafter referred to as Letter No. 223-943/0/4-17). Letter
No. 223-943/0/4-17 is addressed to the Chairpersons of Regional Courts of Appeal in regions, Kyiv and Sev-
astopol, the Court of Appeal of the Autonomous Republic of Crimea, and aims to ensure uniform and correct
application by courts of general jurisdiction of the Law “On Prevention of Corruption” and the provisions of the
CU0AO in order to avoid ambiguous interpretation of the law in judicial practice and to prevent errors in the
consideration of cases of certain corruption-related administrative offenses’®.

With regard to determining the period during which it is possible to prosecute a person guilty of commit-
ting a corruption-related administrative offense, paragraph 5 of Letter No. 223-943/0/4-17 states that the courts
must take into account the provisions of Part 3 of Art. 38 of the CUOAO. At the same time, both the day of com-
mission and the day of detection of the offense play an important role in determining the beginning of the peri-
od of limitations for bringing a person to administrative liability for corruption-related administrative offenses'".

3 TocTtaHoBa 3iHbKiBCbKOro panioHHoro cyay MonTtaBcbkoi obnacTi Big 12.03.2019 y cnpasi N° 530/1159/18. €EanHWI fiep>KaBHUN
peecTp cynosux piweHb. URL: http://reyestr.court.gov.ua/Review/80379901.

4 Tekaniok P. CTpoKM NpUTATHEHHA 3a NopyLleHHA, noe’a3aHe 3 Kopynuieto. 2019. URL: https://blog.liga.net/user/rhekalyuk/ar-
ticle/33722.

> ToctaHoBa BiHHMUbKOro micbKoro cyay BiHHUUbKOT obnacTi Big 22.01.2019 y cnpasi N° 127/20503/18. €EaANHUI fepKaBHUN
peecTp cynosux piweHb. URL: http://reyestr.court.gov.ua/Review/79346569.

¢ TMocTaHoBa OXxTUpPCbKOro micbKparioHHoro cyay CymcbKoi obnacTi Big 28.02.2019 y cnpasi N 583/643/19. €uHWI AepKaBHAI
peecTp cynoBux piweHb. URL: http://reyestr.court.gov.ua/Review/80171321.

7 TMocTaHoBa TucMeHULbKOrO palioHHoro cyay IBaHo-OpaHkiBcbKoi obnacTi Big 28.03.2019 y cnpasi N2 346/6420/18. €anHunii
JepKaBHUIN peecTp cynosmx piweHb. URL: http://reyestr.court.gov.ua/Review/80869598.

8 TMoctaHoBa TnymaubKoro parnioHHoro cygy IBaHo-OpaHKiBcbKoi obnacti Big 23.04.2019 y cnpasi N 353/78/19. €anHun
epaBHui peecTp cynoBux piweHb. URL: http://reyestr.court.gov.ua/Review/81347303.

° TlocTaHoBa Bonogumup-BonvHcbKoro micbkoro cyay BonuHcbkoi obnacTi Big 07.02.2019 y cnpasi Ne 154/222/19. €anHuin
flepXkaBHUI peecTp cynosux piweHb. URL: http://reyestr.court.gov.ua/Review/79658814.

1% lllogo npUTArHeHHA [0 aAMiHICTPaTUBHOI BifNOBIAANbHOCTI 33 OKpeMi MPaBOMNOpPYLLEHHA, NOB'A3aHi 3 Kopynuieto: NicT Buworo
CneuianizoBaHoro cyay YkpaiHu 3 po3rnagy UMBIIbHUX | KpUMiHaNbHUX cnpaB Bif 22.05.2017 N2 223-943/0/4-17. 3akoH i bisHec.
URL: http://zib.com.ua/files/Golovam_apeliacijnih_sudiv_vid_2205_2017.pdf.

" Ulofo npUTArHeHHA [0 aAMiHICTPaTUBHOI BiNOBIAANIbHOCTI 332 OKpeMi MpaBOMNOpPYLLEHHA, NOB'A3aHi 3 Kopynuieto: NicT Buworo
cnevianizoBaHoro cygy YKpaiHu 3 po3rnagy UMBINbHUX i KpUMiHanbHMX cnpas Big 22.05.2017 N2 223-943/0/4-17. 3akoH i bisHec.
URL: http://zib.com.ua/files/Golovam_apeliacijnih_sudiv_vid_2205_2017.pdf.

I3 (volume 2) 2020 221



@ Visegrad Journal on Human Rights

222

Given the above, it is important to note that the current administrative tort legislation of Ukraine does not
establish how the day of detection of an offense is determined. In particular, Letter No. 223-943/0/4-17 does
not have a clear explanation of the definition of the day when a corruption-related administrative offense is
detected.

Therefore, the total period for bringing an offender to administrative liability in the case of a corruption-re-
lated administrative offense is six months from the date of its detection. It is important to note that the Law of
Ukraine “On Amendments to the Law of Ukraine “On Public Procurement” and some other legislative acts of
Ukraine to improve public procurement of September 9, 2019 made certain changes to the Code of Ukraine
on Administrative Offenses, in particular, the deadline for imposing administrative penalties for the offenses
provided for in Chapter 13-A of the Code of Ukraine Administrative Offenses, increased (previously it was three
months). Such changes to the terms of bringing to administrative liability took effect on October 20, 2019 and
came into force on April 19, 2020. We note that until recently, many cases of bringing individuals to administra-
tive liability for corruption-related offenses were closed precisely based on paragraph 7 of part 1 of Article 257
of the CUoAOQ due to the expiration of the term forimposing an administrative penalty. This, in turn, was justified
by the fact that the legislation established a fairly short period of three months for this purpose. It is possible
that the increase of the term for imposing an administrative penalty will decrease the number of closed cases.
However, given the fact that the changes have only recently entered into force, and the terms in force at the time
of the offense still apply in most cases from this category, there is no available judicial practice yet.

The next issue that requires special attention is the ambiguity of judicial practice in the case of closing pro-
ceedings on bringing to administrative liability for corruption-related offenses, on the establishment of circum-
stances to be clarified during the consideration of the case. Such circumstances provided for in Article 280 of
the CUoAQ, including the question of whether an administrative offense was committed (i.e. the court qualifies
the act), whether the person is guilty of its commission (establishment of the guilt of the person in committing
such an act), are subject to clarification. It should be noted that when making a decision to bring a person to ad-
ministrative liability for a corruption-related offense, the courts take into account the generalized scientific ad-
visory conclusion of the Scientific Advisory Board at the High Administrative Court of Ukraine “On establishing
the guilt of a person in connection with the expiration of the term of bringing to administrative liability” dated
November 7, 2017 (hereinafter referred to as the Conclusion of the SAB at the HACU)™,"3,. It should be noted
that the High Administrative Court of Ukraine ceased its procedural activities at the end of 2017. The Conclusion
of the SAB at the HACU states that paragraph 7 of Part 1 of Art. 247 of the CUoAO does not contain provisions
on whether the court has the authority to establish the circumstances of the commission of an administrative
offense, the guilt of a person in its commission in the event of the closure of proceedings on administrative of-
fenses. Thus, the combination of the closure of a case with the simultaneous admission of guilt of a person for
an administrative offense are mutually exclusive decisions, and the adoption of such two mutually exclusive de-
cisions in one decision to close the case indicates a violation of the human right to a fair court, as provided for in
Art. 6 of the Convention for the Protection of Human Rights and Fundamental Freedoms. According to Art. 284
of the CUoAO, the decision that proves the guilt of a person is a decision to impose an administrative penalty or
the application of measures of influence, the condition of which is the determination of guilt. Thus, the guilt of
persons held administratively liable is not established in cases in which the proceedings are closed.

According to paragraph 5 of Letter No. 223-943/0/4-17, it has been clarified that if at the time of considera-
tion of the case in court the term of bringing a person to administrative liability has expired, the court in case of
denial by a person of his or her guilt or the presence in his or her actions of an administrative offense first fully
investigates all the circumstances of the case, establishes whether the act contains the characteristics and com-
position of an administrative corruption offense, whether the person belongs to the subjects of this corruption

12 MocTtaHoBa 3iHbKIBCbKOrO parioHHoro cyay Montascbkoi obnacTi Bif 12.03.2019 y cnpasi N2 530/1159/18. €AnHMI fepKaBHUIA
peecTp cynoBux piweHb. URL: http://reyestr.court.gov.ua/Review/80379901.

3 MocTaHoBa HoBoBONMHCHKOIO MicbKoro cyay BonnHcbkoi obnacTi Big 11.03.2019 y cnpasi N2 165/2996/18. EanHWiA fepKaBHUiA
peecTp cynosux piweHb. URL: http://reyestr.court.gov.ua/Review/80340628.

' TloctaHoBa Apum3bkoro parioHHoro cyay Ofecbkoi obnacTi Big 01.04.2020 y cnpasi N2 492/327/20. EAnHWI fepKaBHUI peecTp
cynoBux piweHb. URL: http://reyestr.court.gov.ua/Review/88534891.

> llofo BCTAHOBNIEHHA BMHU OCOOM MiA Yac 3aKPUTTA MPOBAJKEHHA MPO aAMIHICTPaTMBHI MPaBOMOPYLUEHHA y 3B'A3KY i3
3aKiHYEHHAM CTPOKIB MPUTArHEHHA A0 aAMiHICTPaTUBHOI BiAMOBIAANbHOCTI: y3aranbHeHUN HayKOBO-KOHCYIbTaTUBHNN BUCHOBOK
HaykoBo-KoHCynbTaTUBHOI paav npv Buwomy agmiHicTpatusHomy cyay Ykpainu Big 07.11.2017. URL: http://www.vasu.gov.ua/nkr/

pravovi_vusnovky/pravjvi_visnjvki_07.11.2017/.
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offense, whether he or she is guilty of its commission, and only then closes the proceedings'®. Confirmation of
compliance with the explanation provided in Letter No. 223-943/0/4-17 is the adoption by the courts, in cases
of administrative liability for corruption-related offenses, of the decision to find a person guilty of committing
such an offense and the closure of proceedings in connection with the expiration of the term for imposing the
administrative penalty. Moreover, there are cases when a person in a court session admits his or her guilt of an
offense but asks to terminate the proceedings in connection with the expiration of the period of bringing to
administrative liability (the term of imposing an administrative penalty)",'s.

We do not agree with the position set out in the Conclusion of the SAB at the HACU that the combination of
closing a case with the simultaneous admission of a person’s guilt in committing an administrative offense is a
mutually exclusive decision. In Art. 247 of the CUoAQ, the legislator has established an exhaustive list of circum-
stances in the presence of which the administrative case cannot be started and the started one must be termi-
nated. Given the judicial practice, as has already been established, the closure of administrative proceedings, in
accordance with Chapter 13-A of the CU0AQ, in most cases is connected with the expiration of the deadline for
imposing an administrative penalty, i.e. based on paragraph 7 of Part 1 of Art. 247 of the CUoAOQ. The qualifica-
tion of an act (action or inaction) as a corruption-related administrative offense provides for the establishment
of the presence of the legal composition of such an offense, which mandatory sign of the subjective side is pre-
cisely the guilt of the offender. The absence of a person’s guilt excludes the corpus delicti of an administrative
offense, and then the basis for closing the case is the circumstance provided for in part 1 of paragraph 1 of Art.
247 CUoAO - absence of an administrative offense.

Special attention in the context of the topic under research should also be paid to the issue of suspending
the term of consideration of cases of an administrative offense. Regarding the suspension by the court of the
period for consideration of administrative cases of corruption-related administrative offenses, the legislator in
Art. 277 CUoAO separately provided for the following cases: 1) if the person in respect of whom the protocol on
such an offense has been drawn up, intentionally evades appearing in court; or 2) for valid reasons, cannot come
there (illness, staying on a business trip or on treatment, on vacation, etc.)’’. The impossibility of considering
cases of bringing to administrative liability for a corruption-related offense in the absence of a person who is
involved in it is clearly provided for by the provision of Art. 268 of the CUoAO. The participation of such a person
is defined by the legislator as compulsory, and in case of failure to appear on call by the internal affairs body or
ajudge of a district, municipal court, such a person may be brought in by the internal affairs body (National Po-
lice)®. As the judicial practice for the consideration of this category of cases shows, quite often in case of failure
to appear at the hearing of the person, in respect of whom the case is being considered, the court postpones the
consideration of the case, deciding to suspend the term for consideration of a corruption-related administrative
case?', 2, In this regard, it should be noted that the CUoAO has not established how in such a case (suspension
of the terms of consideration of the case) the term of the imposition of an administrative penalty (bringing to
administrative liability) is calculated. Letter No. 223-943/0/4-17 does not contain explanation on this issue.

Conclusions. Summarizing the study on some features of bringing a person to administrative liability for
offenses under Chapter 13-A of the CUoAQ, it is necessary to focus on the following. A review of judicial practice
shows that the courts do not always unambiguously resolve certain issues of bringing a person to administrative
liability for committing corruption-related offenses. In particular, this concerns the establishment of a person’s
guilt in committing this type of administrative offense in the event of closure of proceedings for bringing to ad-
ministrative liability. In many cases, some courts take into account the generalized scientific advisory opinion of

' lllofo npUTArHeHHA [0 aAMiHICTPaTUBHOI BiNOBIAANIbHOCTI 332 OKpPeMi MPaBOMNOpPYLLEHHA, NOB'A3aHi 3 Kopymnuieto: NicT Buworo
cneuianizoBaHoro cyay YkpaiHu 3 po3rnagy UMBIIbHUX i KpUMiHaNbHUX cnpas Bif 22.05.2017 N2 223-943/0/4-17. 3akoH i bisHec.
URL: http://zib.com.ua/files/Golovam_apeliacijnih_sudiv_vid_2205_2017.pdf.

7" TNocTaHoBa CTapOKOCTAHTVHIBCbKOIO PaioHHOro cyfly XmMenbHUUbKoT obnacTi Bif 28.03.2019 y cnpasi N2 683/443/19. €nnHuin
JepaBHui peecTp cypoBux piweHb. URL: http://reyestr.court.gov.ua/Review/80780359.

'® TMoctaHoBa TnymaubKoro pairioHHoro cygy IsaHo-OpaHkiBcbKoi obnacti Big 23.04.2019 y cnpasi N2 353/78/19. €guHuin
Lep)kaBHUI peecTp cygosux piweHb. URL: http://reyestr.court.gov.ua/Review/81347303.

1 KopeKkc YKpaiHM nmpo apmiHicTpaTuMBHI npaBonopyleHHs Big 07.12.1984 N° 8073-X. URL: https://zakon.rada.gov.ua/laws/
show/80731-10.

0 Kopekc YkpaiHu npo agmiHicTpaTuBHi npaBonopylleHHa Big 07.12.1984 N° 8073-X. URL: https://zakon.rada.gov.ua/laws/
show/80731-10.

2 MoctaHoBa OpAXKOHIKIA3eBCbKOro paioHHOro cyay M. 3anopixeks Big 01.04.2019 y cnpasi N2 335/969/19. €EauHWIN fep>KaBHUN
peectp cynoBux piweHb. URL: http://reyestr.court.gov.ua/Review/80911010.

2 TlocTtaHoBa TepHOMINbCbKNI MiCbKpaioHHMI cyf TepHoninbcbkoi obnacTi Big 15.10.2019 y cnpasi N2 607/16793/19. €gnHun
AepKaBHUIN peecTp cynosmx piweHb. URL: http://reyestr.court.gov.ua/Review/85712809.
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the SAC at the HACU, while others refer to the clarifications provided in Letter No. 223-943/0/4-17. The issues of
determining the day of detecting a corruption-related administrative offense, and calculating the deadline for
imposing an administrative penalty (bringing to administrative liability), which are of great practical importance
for the decision-making by the courts in this category of cases, also remain problematic. Addressing such issues
requires legislative regulation by enshrining them in the CUoAO, which will help strengthen compliance with
the principles of administrative tort law, thus ensuring the protection of public relations, which may be subject
to encroachment in case of corruption-related administrative offenses.

4

Summary

The article deals with the study of some practical aspects of the application by the courts of Ukraine
of the law on administrative liability for corruption-related offenses, as well as identifying problematic
issues of bringing a person to administrative liability for such offenses. In particular, attention is paid to
certain issues of judicial practice on bringing persons to administrative responsibility for committing cor-
ruption-related offenses. As a result of the review and analysis of cases on bringing to the administrative
liability of persons for committing offenses under Chapter 13-A of the CUoAO, urgent problematic aspects
were identified that are important for a practical solution and decision-making in this category of cases,
and, therefore, they require proper settlement by regulation and fixing at the level of the legislation of
Ukraine on administrative offenses.

4

AHomauis

CraTTa npucBAYeHa JOCIIKEHHIO AeAKUX NPaKTUYHUX aCcneKTiB 3aCTOCYBaHHA CyaaMu YKpaiHU HOpPM 3a-
KOHOJaBCTBa MPO agMiHICTpaTUBHY BifNOBiJaNbHICTb 3a NPaBONOPYLUEHHSA, NOB'A3aHi 3 KOPYMLi€lo, a TAKOX BU-
ABNEHHIO NPO6AEMHUX NUTAHb WOAO NPUTArHEHHA 0COOW [0 aAMiHICTPaTMBHOI BiANOBIAAaNbHOCTI 3@ BUMHEHHS
TaKunx NpaBonopyLleHb. 30Kpema, NPUAINeHO yBary oKpeMmnm NUTaHHAM CyOBOI MPAKTUKN LWOAO NPUTATHEHHSA
0Ci6 [0 aaMiHiCTpaTMBHOI BiAMOBIAANbHOCTI 33 BUMHEHHSA NPaBONOPYLUEHb, MOB'A3aHUX 3 KOPYMLiE. Y pe3ysb-
TaTi ornAgy Ta aHanily cnpaB NPO NPUTATHEHHA A0 aAMIHICTPATUBHOI Bi4NOBIAANbHOCTI OCi6 3a BUMHEHHSA Npa-
BOMoOpYLeHb, NnepeabaveHx rnasoto 13-A KYNAT, BuaABneHo HaranbHi NpobneMHi acnekTy, Wo MalTb BaXKnee
NpaKkTUYHe 3HaYEHHSA AN1A BUPILIEHHA Ta NPUNHATTS CyAaMu pPilleHb Y TaKill KaTeropii Cnpa., a oOTKe NoTpebytoTb
HaneXHOro BperysoBaHHA WIAXOM perfnaMmeHTauii Ta 3akpinieHHA Ha piBHi 3aKOHOaBCTBa YKpaiHU Npo agMi-
HiCTpaTMBHI NPaBONOpPYLUEHHS.
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WConservatism of the modern legal text

KoHcepeamusm cyyacHo20 opudu4Ho20 mekcmy
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gapiamusHicme, 3GKOH, HOPMAMUBHO-NPABOBUL AKM, OMOHIMIf, nepopmMamusHicme, npunuc, CMpykmypHa
00UHUUSA.

MocraHoBKa npo6nemu. CoLjianbHa CyTHICTb Cy4aCHOrO IOPUAMNYHOIO NPOCTOPY BUPAKAETHCA B MOXKINBO-
CTi OPUANYHOIT NIEKCUKU CTBOPIOBATY NMOHATTEBI Ta 3MiCTOBI 6NIOKK, KOMMOHEHTY AKX KNacudikyoTbca 3a finc-
HUMK MoZenAmU. KOrHiTMBHY iHbopMaLito 3yMOBIOIOTL IOPUANYHI TEPMIHW, ane NnuiLie eleMeHTU BigoMi HOCio
MOBW, OCKIfIbKM iX Y>KNTOK BUXOAMTb 33 MeXi IOPVANYHOTO TEKCTY. Y I0pUANYHIN TePMIHOCUCTEMI € XapaKTep-
HWU PO3MOAIN CTPYKTYPHUX, MOHATINHUX, AePUBALINHUNX, NEKCUYHUX OANHULb, GYHKLIOHaNbHI NapameTpu AKNX
BNACTMBI O3HaKaM i 3aKOHOMIPHOCTAM, LLO BaX/IMBI ANA 0PUANYHOI cdepw, y AKill BOHW GYHKLIOHYIOTb.

PO3yMiHHA IOPUANYHOIO TEKCTY — Lie HeCKIHYEHHMI NpoLuec nepeiHTepnpeTauii. 3BMYHUMN ana ¢inocodii
npaBa € NocTyfnaTh NPo 3B'A30K NpaBa 3 MOBOW, MUC/IEHHAM. M0O30K iHAMBIAYYMa NpocTexye iHGOPMyBaHHA
3rigHO 3 BMACHUMU BUHATKOBMMUN MOXKJTMBOCTAMU, HANIEXXHUMW OiIMUX YNTOBIIIOE Ta JOCHiIAXKY€E. TOMy KOHCepBa-
TU3M CYYaCHOrO YKPaiHCbKOro PUANYHOMO TEKCTY — Lie BPaxXoBYBaHHSA BCiX 0COOMIMBOCTEN NPUBATHOIO CNpUii-
MaHHA. KoHUeHTpauifa yBarn NpoYyMTaHHA HOPMATUBHO-MPaBOBOro akTa — e nepuwi 15 cekyHa. OTxke, HanBa-
nueiwa iHpopmalis — Lie ab3aL TeKcTy. BpaxoBytoum Li BNacTUBOCTi MO3KY, peuyeHHs 3060B'A3aHi 6yTu He 0BT,
a IOPUANYHNI TEKCT Ma€E 3BOAUTMCA A0 NAKOHIYHOCTI Ta NIOFYHOCTI NOCNiAOBHOCTI BUKNagy. Po6oTa Mo3Ky mae
BCTAHOBMIOBATU MPUHLUMNN CTPYKTYpU TEKCTY NpaBa.

Bigomuin adopur3m: «<HesHaHHA 3aKOHY He 3BiNIbHAE Bif BiANOBIZANbHOCTI» CTBEPAXKYE, WO caM GaKT icHY-
BaHHA 3aKOHY Hagae€ romy cuny. OCKinbKU IOpUANYHA MOBA € NPECTUXHUM Pi3HOBUAOM creLianbHOT paxoBoi
MOBM, TO NpodecioHanu, sKi BONIOAIOTb Hel, MaloTb BMAUB Y CYCNiNbCTBIi. HEOAMIHHUM CKNnagHUKOM poboTu
3i CTBOPEHHA CYYaCHUX YKPATHCbKUX IOPUAUYHUX TEKCTIB € BMIHHA MOEAHYBATU CTPYKTYPHI OAVMHULI Pi3HUX
HOpM npaBa. Po3’'egHyBaTN HOPMY Ha eneMeHTW, CUHTe3yBaTW iX i HABOAMTY PaKTU JO KOXHOro CKnagHuKa —
Lie BU3HayanbHa MalCTepHICTb NpaBHUKA. Hopma npaBa BMMarae fokasis ($pakTiB), agke uepes ix BiaCyTHICTb
CTBOPIOETbCA HEMOXKJIIVMBE OTPUMAHHA 6axkaHOro pe3ynbTaTy B cnpasi'. BapTo nocnyroByBaTucA UM He nuLle B
npoweci HaNnUCcaHHA BNACHOro TEKCTY NpaBa, afe i nig vyac aHanisy HopMaTUBHUX LOKYMEHTIB ornoHeHTa. LLogo
opraHizauii o praNYHOro TEKCTY, TO KiflbKicTb ab3aLiB y HbOMY 3aNeXWTb Bif, KiflbKOCTi €1eMeHTiB HOpMU, AKUM
NPUCBAYYETLCA OKpeMmin ab3adl,.

AKTYyanbHiCTb TeMW JOCNIAXKEHHA 3yMOB/IEHa TUM, LLLO B CyYaCHi IOPUANYHIN HayLi € NporannHa, Aka nona-
ra€y BiICyTHOCTi NPaBOBOro OCMUCAEHHSA GiNbLIOCTI NIHFBOTEOPETUYHMX NPUHLMMIB, AKI MOy Oy T NOKNaaeHi
B OCHOBY 3aKOHOAABUYMX aKTiB, MIHIBICTUYHOI eKCNepTn3un, CYyAOBMX PilleHb.

AHanis pocnipxeHb. MNpuxmnbHicTb 40 cdopMOBaHMX Mogenel i CTaHBAPTY HaMCaHHA IOPUANYHUX TeK-
CTiB, HebGaXkaHHA 3BePTATUCSA [0 HOBMX CripoLleHnx Gopm, BUpa3iB CTBOPIOE OCOBANBII NIHIBICTUYHUI KOHCEP-
BaTM3M CyYaCHOTO IOPUANYHOIO TEKCTY, AKMIA 3HAXOAUTb CBil BUAB AK Ha NEKCUYHOMY PiBHI, Tak i B cneyndiu-
HOMY BUKOPMWCTaHHI CMHTAKCMUYHUX KOHCTPYKLUiN. [TUTaHHA CUHTAKCKCY B Pi3HMX MOFO acneKTax — KOrHiTMBHOMY,
KOMYHIKaTUBHOMY, CEMAaHTUYHOMY, MOHATTEBOMY, TUMOMOMYHOMY, CTPYKTYPHOMY, CTUAICTUYHOMY Ta iHLINX J0-
cnigpKyBanm Taki 3HaHi HaykosLi, Ak O. [MoTebHs (1976), O. MoeTobptox (1984), I. binogig (1986), I'. fTopoaeHcbKa
(1991), M. PycaHiscbkuin (2001), K. Lynbxkyk (2004), A. 3arHiTko (2007), B. OxoraH (2009) Ta iHwWi. B ykpaiHcbKo-
My MOBO3HaBCTBi NPUCBAYEHO AncepTauil AK Yy AiaXpPOHIYHOMY, TaK i B CUHXPOHIYHOMY BMBYEHHI IOPUANYHOT
neKcuKu Ta TepmiHonorii: b. Creuiok «lOpugnyHa nekcnka KprmiHanbHO-NpoLecyanbHOro npasa leTbMaHLWMHMY

' Tsareva I. V. Functional and derivative space of the legal text. Advanced trends of the modern development of philology
in European countries : Collective monograph. Riga : Izdevnieciba «Baltija Publishing», 2019. P. 217-233.
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(1999), M. BepbeHel, «lOpnanyHa TepMIHONOTIA YKPaiHCbKOI MOBW: iCTOPiA CTaHOBMIEHHA Ta GYHKLIOHYBaHHA»
(2004), H. Tpau «YkpaiHcbKka npaBHMYa TepMiHonoria y XX cT.» (2009), M. lNaHouko «Po3BUTOK yKpaiHCbKOI lopun-
AVYHOI TepMiHosorii B 3axigHin YKpaiHi (1772-1919)» (2013). AKTyanbHa Opi€HTaLifA Ha iICTOPUYHI acneKkTu, AKi
CNiBBIQHOCATb CEMaHTMKY peyeHb i3 M03aMOBHOIO AINCHICTIO (BiANbHICTIO), 3'ACOBYIOTb AiaNeKTNKY BifHOLWEHb
Mi>K 3arasibHMM, JIOTIYHUM CMUCITOM PEYEHHA Ta NOro rpamaTMYHNM 3HAYEHHAM Cy4aCHOrO YKPaiHCbKOro iopu-
ANYHOrO TeKCTY. Ha cbOroiHi HOPMaTUBHUMMU € Ti eIeMeHTV MOBW 1 BUCIIOBIIEHHS, LLIO BXNBaloTb CBIAOMO, 3 Bif-
YYTTAM IXHbOIO CEMAHTMYHOIO Ta CTUTICTUYHOTO 3HAaYeHHA (LiHHOCTI), AKi Y3rog»KyloTbCA 3 MOBHOIO TPaguLi€Elo,
CeMaHTUYHUMM N TPaMaTUUYHVMIK NPaBUAaMN YKPATHCbKOI MOBU, a TaKOX 3i CMOCTepeXKeHUMU TeHgeHUiamu i
PO3BUTKY.

MeTa cTaTTi nonsAra€e y BYBYEHHI MAapPagUrMaTUUYHKX 3B'A3KIB KOHCEPBATU3MY CYUYaCHOTO YKPAiHCbKOro
IOPVANYHOIO TEKCTY.

Buknag ocHoBHoOro martepiany. Cneuundika CyyacHOro IopuanMYHOro TEKCTY NONArae B TOMY, WO OpUan-
3auia MOBY JOCArae MakCMMyMy, KON NPAKTUYHO KOXKHE CJI0BO, BUKOPMUCTOBYBaHE B HOPMaTVBHO-MPaBOBOMY
aKTi, NOBMHHO HaAiNATUCA MPaBOBUM CMUCIIOM, TOOTO € BM3HAUYEHHA YiTKOro MOHATTA, NpaBoOBOI peanii?. BiT-
reHwTanH Ha4a€ ronoBHY PoJib BOJIi He TibKK B NOrili, ane n'y cemaHTuui. Y npaui «lLlogeHHUKn» BiH NOKNMKa-
€TbCA Ha Te, WO CKeNeT MOBM Habupae M'A3iB L KPOBIi NnLe 3aBAAKUN NCUXIYHUM MexXaHi3maM. JTOFiYHUA CMHTaK-
CUC HarpoMaKye CEMaHTUYHNIN BUMIP 3aBAAKN MNOTETUYHMM NCUXIYHMM NpoLiecam, AKUMM Ma€ OMnikyBaTuUcA
NCUXOSIOTIA AK OfHA 3 MPUPOAHNUMNX HAYK. 3HAKU NOCTalOTb ICTUHHMY CMBOJMIAMU TifIbKM B MUCIIEHHI, OCKINTbKM
MUC/IEHHA A€ MeToA NPOEKTYBaHHA. MUCNEeHHA | MOBa — TOTOXKHI NOHATTA: «MUCNEHHA € CBOrO poAy MOBOIO.
AnXKe OyMKa € TakoX JIOFYHUM 06pa3oM peyeHHs, a BiiTak — i CBOro poay peyeHHaAM®. 3po3yMmino, He BCi Cio-
Ba, AKi BUKOPMCTOBYIOTbCA MNif YaC CTBOPEHHA 3aKOHOAABYOrO aKTa, € TepMiHaMn. 30KpeMa, HeMae NoTpebu B
3aliBMX BU3HAYEHHSAX MOHATD, AKi paHille Bxe 6ynu gediHiliaMmn B HOPpMaTMBHO-MPABOBMX aKTax. HeobxigHicTb
IOPVANYHOTO OCMUCTIEHHA BiCYTHA (HaNpUKNag, CIOBO «BOAA», YXKWTe B TEKCTI HOPMATUMBHO-MPABOBOIO aKTa,
He BUMaraTMme BU3HAYEHHS, OCKINIbKM MO3HaYeHnin 06'EKT He MOXKe MaTW IPUANYHOIO 3HaueHHA)*. MeTtogono-
rifn pO3BUTKY B LOPUCIPYAEHL T MyCUTb CTBOPIOBATUCD i 34IMCHIOBATMCh Ha 3acafax niHreodinocodpcbkoi igeono-
ril, 3a AKOI0 MOBa i NPaBo, AK BULLi HOPMW i LIHHOCTI, € HENOAINbHUMM, OCKINbKN BTIMIIOKOTb CNpaBeaInBICTb i KO-
NeKTUBHY MyAPICTb HapoAy. Y cncTemi MpaBoOBNX HOPM HE MOXKYTb iCHYBaTK HOPMU, AIKi CyrnepeyaTb MOPasibHUM
YyCTOAM CyCnifbCTBa.

Byab-AKMIA NPUNMC Y 3aKOHI MA€ anropuTM «AKLLO — TO — iHaKLwwe», 3aKOH NOBUHEH MICTUTK B cObi BCi Tpu
3a3HauYeHuX efleMeHTH, ane Npu Lbomy He 060B’A3KOBO, 06 YCi eneMeHTM By NPUCYTHI B OAHI CTATTi 3aKOHY
AK IOro CTPYKTYPHI ognHuLi. 30Kpema, ofHa YacTMHa HOPMU MOXe MICTUTUCA B OAHI CTaTTi 3aKOHY, a iHWi — B
iHLIMX CTATTAX 3aKOHY. 3aKOH NMPO AOMALLIHE HACUNbCTBO (BiZMOBIAHO A0 M. 16 CT. 1) BU3HAYa€ NOHATTA Mepmi-
Hosul 3a60pOoHHUU NpUNUC AK CnelianbHWiA 3axig NPOTUAIT JOMALHBbOMY HacunbCTBY. Mpunucn — e gocuTb
HOBUW iIHCTPYMEHT, AKWI TiNIbKM 3anpoBagKyeTbcA. LLloao KpuBaHMKA, TO BiH BUHOCUTLCA NOMY YNMOBHOBAXKEH M-
MU opraHamu HauioHanbHoi noniuii Ykpaitu y pasi icHyBaHHA 6e3nocepeHboi Hebe3neKn XKMTTHO Yn 300POB'I0
NnocTpakganoi ocobm 3 METOK HEraMHOFO NPUMNUHEHHA [OMALIHBOIO HACUNBLCTBA, HeAOMYLLEHHA NOro NPOJOoB-
YKeHHA Y/ NOBTOPHOIO BUMHEHHS. Ta HaTPaNIAEMO Ha Take He MeHLU BaXKNMBE NOHATTA, AK 06Mexy8adsibHUl npu-
nuc - BUGAETbCA Ha NiacTaBi pilleHHA cyny (aediHiuia He OTOTOXHIOETLCA 3 0OMeXKYBaNbHVIMU 3aX0faMu, AKi MO-
XYTb 3aCTOCOBYBATUCb NMLLE CYOM, Ta JiiLle A0 0Cib, YA BMHA BCTAaHOBNEHA OOBMHYBaNIbHM BUPOKOM Cyay).

Y 3akoHi «[1po BHeceHHA 3MiH [0 KpumiHanbHOro Ta KpumiHanbHOro npoLecyanbHOro KogekciB YKpaiHm 3
MeTOlo peanizauii nonoxeHb KoHBeHLii Pagn €Bponu npo 3anobiraHHA HAaCUbCTBY CTOCOBHO XIHOK i AoMalu-
HbOMY HaCUNbCTBY Ta 60POTLOY 3 LUMIK ABMLLAMMY BU3HAYEHO HOBUI po3ain «O6mexXyBaNbHi 3axoamn», AKi 3a
CBOEIO CYTHICTIO € NOAIOHMMM [0 3ax0fiB 0OMEXYBaSIbHOTO NPUMKCY Ta MNiANAraloTb 3aCTOCYBaHHIO 1O 0cobu,
AKa BYMHMUIIA NOB'A3aHWI i3 AOMALLHIM HaCMNIbCTBOM 3/104VMH, Y Pa3i NPU3HaYeHHs il MOKapaHHA, He NOB'A3aHo-
ro 3 no36aBneHHsIM BOJli, a60 3BiNIbHEHHSA Bif KPUMiHaNbHOI BigNoBiganbHOCTI U nokapaHHs (cT. 91-1 KK).

OTXe, OpANYHA MOBa BUKOPUCTOBYETbCA Hacamnepes i3 MeToo 3[iNCHEHHA MeBHUX KOHBEHLiOHaNbHNX
COLianbHO-OCMUCTIEHNX Il Y CUCTEMi IHCTUTYLiOHaNbHMX BigHOCUH. NMepdopMaTUBHICTb Y TpaauLiiHUX Hay-
KOBUX nornagax, BUCxigHux fo igen k. OcTiHa, po3rnagaeTbca AK Aid 3a LONoMOorow Mosu: «to say is to do

2 Tones H.[. KOpupunuecknin acnekT A3blka B IMHIBUCTMYECKOM OcCBeLleHnm. OprcnmHrBrncTuKa-1: Npobnembl 1 NePCneKTVBbI
MexXBy3. 6. Hayu. Tp. BapHayn, 2000. C. 19.

3 Wittgenstein L. Philosophische Untersuchungen. Fr./M. : Suhkamp, 1995. Bd. 1. S.189.

4 Maromegos C. K. YHUdrKauma HopMaT1BHOW NpaBoBOW TEPMUHONOMY U €AUHOE MPaBOBOE NPOCTPaHCTBO Poccun. XKypHan
poccuickoro npasa. 2004. Ne 3. C. 28.
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something». 3gaBHa B OPUANYHOMY OMCKYPCi CMMBONIYHI Iil, O CyNnpOBOAXKYIOTb CNIOBECHI dopMynu, Crnpuin-
Manunca AK Nyo6niYHi CBigUYEHHA CTOPIH | Manu lPUANYHY cry. 3a3HauMMO, WO BiNbLWICTb PUANYHUX EHLMKIO-
nepin y3arani He fatoTb TIYMaUYeHHA TepMiHa IOPUANYHNUIA JOKYMEHT», afie HaTpanifaeMo Ha gediHiuii oprngunu-
HOro abo NPaBOBOro aKTa, AKi HABPAL UM € aOCOSIIOTHO TOTOXKHUMMU. KOPUANYHWIA aKT — Lie Pi3HOBUA IO PUANYHOIO
[OKYMeHTa, 0iLiHMI NNCbMOBUIA JOKYMEHT, AKUI NPU3BOANTL A0 NEBHMX MPABOBMX HACNIAKIB, Ta 1 onepyBa-
TV B IOpPUCNIPYAEHLiT TEPMIHOM «JOKYMEHT» HE BapTO, OCKINIbKM Lie LWMPOKE NMOHATTA.

JocnigeHHA CUHTAKCMYHOro nafy MOBU IOPUANYHMX AOKYMEHTIB Aano 3MOory BUABUTK HU3KY ocobnu-
BOCTEW, WO CTaHOBNATb cneundiky opranyHOT MOBY: BUKOPUCTaHHA HE3BUYHO JOBIMX PeyeHb i3 NigpagHumum
YMOBW 11 ONYCTOBUM; BiACYTHICTb 3aiIMEHHUKIB, AKi BUKOHYIOTb aHadOpUUHY OYHKLi0 BCepeanHi i Mixk nporno-
3uuiamy; 6aratopasoBi MOBTOPU NEKCUYHUX OAMHULD i Linux ¢pas; BemKa KinbKicTb NacCMBHUX KOHCTPYKLIN,
06CTaBVMHHMX YNEeHIB NPOMO3MLi; HaA3BMYANHO po3rany»keHi HOMIHATUBHI CIOBOCMOJTyYEHHS NEPEBAXHO 3
BM3HAYEHHAMY B MOCTMNO3ULii; YNCNEHHi 3anepeyeHHs. 306epexeHHs Lx ocobnmBocTeit, 6araTo 3 AKMX € He-
NPUIAHATHUMM B iHWWX PEricTpax, CBiAYNTb NPO HaA3BMYaAHUI KOHCEPBaT3M OPUANYHOI MOBU. HebarkaHHsA
IOPUCTIB 3MIHUTX CUTYaLito 3i CTPYKTYPHOI OpraHi3auii cnewianbHOT MOBU MOACHIOETbCA TUM, LLIO BOHA BKe He pa3
6yna nepesipeHa B CyAi i niaTBEpAMna cBO ePeKTUBHICTb | HAZINHICTb.

[oTenep yTpUMyeTbCA ANCKYCIA LWOAO KPUTEPITB pO3MeXKyBaHHA ABKLL NoficeMil Ta OMOHIMIT B 3arafibHOB-
XMBaHil i TepMiHoNoriyHin nekcuui. CeMaHTUYHI feprBaTh MOXKYTb NPUERHYBATUCA 3aBAAKA OMOHIMIl (y2o0a
Mo»Ke OyTW BiAMNOBIAHMKOM MOHATTA NOPO3YMIHHA i TpaHCaKLis; 00208ip — AOKYMEHT i JOrOBip NPO LWOCh MiXK
KMMOCb, TEPMiH BU3HAUYa€ETbCA B CUCTEMI YKPAIHCbKMX MPABOBIAHOCUH i AK YaC BMKOHaHHA NeBHOI MPaBoBOI un
[OroBipHOI Ail, i AK Nepioa no36aBneHHA BOJi BHACILOK CKOEHHSA 3/10MMHY) Ta MapoHiMmii (0esiza (diH. Bekcenb,
yeK i T. iH., BUNMCaHWI B iIHO3eMHill BantoOTi ANA ONiaTn NOro 3a KOpJOHOM) — 0eei3 (cTrcne GopmyntoBaHHA NPo-
BiHOT ifel, nporpamu fii): BUKOPUCMAHHA 0esi3 y MiXXHapOOHUX pO3paxyHKax, Hanexamu 0o Oegisie, degi3Ha no-
nimuka; 0esi3z xumms, npudymamu 0esi3; KoHyecid (eK., lop. 4OroBip, Ha NiACTaBi AKOro ep»<aBa Ha MEBHNX YMO-
Bax i Ha NEBHUI CTPOK Nepefae GisUUHUM Yu LPUANYHUM 0cobaM, 30KpeMa iIHO3eMHIMM, MPaBO eKcnyaTauii
nicis, Hagp, 6yaiBenb TOLLO) — KOHYenyisa (CucTeMa NOrNAAIB Ha NEBHI ABMLLA, CNOCIO TNyMayeHHsA Aii, po3ymiHHA
Teopii): cy6’ekm, Wo ompumas KOHYECIo; yKIacmu KOHUECI0 Ha hesHUl CMpOK; KOHUECIUHA y200a; KOHUeciliHe
iHeecmysaHHs; KOHYecitiHUl 00208ip; KOHUeNYis npoginbHO20 HABYAHHA 8 cMApWili 3a2a16HO0C8IMHIU WKoi; ¢hi-
J10cohcbKa KoHYenuis; KomimeHnm (ek. ocoba B fOroBOpi KOMICIT, L0 AOpYYaE iHLWIi 0cOobi 3RiNCHUTM 3a BUHAro-
poay ofHy abo Kinbka onepauii i3 ToBapoM, akLiAaMK, iIHO3EMHOIO BasnOTO) — KOoMimem (KonerianbHUM oprax
YNpaBMiHHA, WO Kepye 6yab-aKoto chepoto AepKaBHOI, rOCNoAapCbKoi, CYCNiNbHOI AiANbHOCTI): KoMimeHm He
Mae 8gooumu 8 no0amkosy 6asy cymy, wo Haoiliwana Ha paxyHoK; KoMmimem cmamucmuku; KoMmimem 3axucmy
npas cnoxugauis; komimem subopuig YKpaiHu; KOHmpoJiHz (eK., biH. 061K i KOHTPOsb Ha GipMi, NiANPUEMCTBI;
npo¢inbHU Nigpo3gin ¢ipmu) — kKoHMpoe (Aii, NoB'A3aHi 3 NepPeBiIPKOI0 3HaHb | BUKOHAHHA 3aBhaHb): KOH-
mposniHe 36ymosoi’ noslimuku 8 cucmemi ynpasaiHHA nionpUEMHUYMBOM; 3aCmMOCco8y8amMu eKcnepumMeHmasesHy
MemoOUKY 3 BUKOPUCMAHHAM MeCmo80o20 KOHMPOJTIO 3HAHb Y HABYA/IbHOMY NPOUeECi), y 3B'A3Kax BapiaTUBHOCTI i
CUMHOHIMIT (npasosuli — npagHuU4ul — npasHuli — PUOUYHUU).

YpaxoByroumn COBOTBIPHI MOXINBOCTI TEPMIiHIB, IXHi MOPdONOriyHi Ta CMHTaKCUYHI 0COBMBOCTI, 3aCTOCO-
BYBATMIMEMO OCHOBHi KpuTepii:

1. CemaHTNYHUNA. [epeabavae HaaBHICTb (y nonicemii) Ta BiCYTHICTb (B OMOHIMIT) BHYTPiLWHbOrO MOTU-
BOBAHOIO 3B'A3KY MiX CYrofloCHUMI CJIoBaMui: Qupekmop' — «KepiBHUK YCTaHOBM, MiANPUEMCTBA, HABYASIbHOTO
3aKnagy»; dupekmop’ — «<NPOBIAHUK y paaioanapaTtypi, AKWUI CNYXWUTb ANA 36paHHA, GOKYCyBaHHS, BUNPOMIHIO-
BaHHA Y BY3bKUI NPOMiHb»’. CEMaHTUYHWI aHani3 HaBefeHX leKcemM JOBOAUTb BiiCYTHICTb NepeTuHy ceMaH-
TUYHUX MONIB, O BKA3y€E NPO OMOHIMIYHY NPUPOAY BiAHOLWEHb MiXK HAMM.

2. TemaTu4Hu. HanexHicTb TEPMiHIB-OMOHIMIB [0 Pi3HUX TeMAaTUYHUX Tpyn i TepMiHOCUCTEM.
Cekpemap' — «BUGOPHNI KEPIBHUK NEBHOrO OpraHy abo rPOMaACbKOi OpraHizaLii», HaNeXuTb [0 TeMaTUYHOI
rPYNu «Ha3BU KePiBHUX OCi6», i cekpemap® — «xumii NTax adPUKAHCHKOrO KOHTUHEHTY»® BXOAUTb 10 TeMaTuy-
Horo o6’eAHaHHA «Ha3BW NTaxiB». [1PoOTe, Ha Hally AYMKY, FONOBHUIA KPUTEPIA PO3PIZHEHHA OMOHIMIB «IPYHTY-
€TbCA Ha BiACYTHOCTI CMiNIbHMX CEM Y 3HaYEHHAX OQHAKOBKX 3a NJIaHOM BUPAKeHHA TEPMIHIB i 3arafibHOBXIBa-
HUX CNiB, TEPMIHIB OfHI€l UM KinbKox cnopifgHeHrx abo HecnopiAHeHNX rany3eli 3HaHb i AiANbHOCTI IOANHNY.

> CRoBHUK iHWOMOBHYX cniB / yknag. J1.0. MycToBiT Ta iH. Knis : losipa, 2000. C. 364.
6 CnoBHUK yKpaiHcbkoi MoBu : B 11-x TT./ 3a peg. |.K. binogiga. Kvis : HaykoBa aymka, 1970-1980.

7 MuxainnoBa T.B. OMOHiMmisi B yKpaTHCbKill HAyKOBO-TEXHIUHII TepMiHOOrii. YKpaiHCbKa TepMiHOMOris i CyyacHicTb : 36. HayK. np.
Kwuis, 2005. Bun. VI. C. 185-189.
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Conservatism of the modern legal text ‘§

Mapaneniam 3B’A3KiB abCONOTHOI TOTOXKHOCTI | GOPMaNbHOro BapitoBaHHA B MlaHi CEMaHTUYHUX BigMiH-
HOCTel yXKe He MOXKHa BBaKaTV abcontoTHUM. CTyMiHb CTIMKOCTi TOTOXHUX 3B'A3KiB MOPOOriYHMX BapiaHTIB
(NopiBHAHO 3 BigHOLWEHHAM abCOMOTHOT TOTOXKHOCTI) cnabwae. Tomy GinbluicTb BapiaHTIB, 3a3Ha4YeHMX y CNIOB-
HUKaX, € CTUNICTUYHO MapPKOBAHVIMM, PO3PIi3HAOTLCA B CMOYYYBaHOCTI Ta YaCTOTHOCTI. HakonmnueHHs nogibH1x
bYHKUIMHMX BIOMIHHOCTEN y KiHLeBOMY NifCyMKY MOXe NPU3BECTM A0 AKICHMX NepeTBOPEHb OAUHULLb, LLO TAXIE
[0 GopMyBaHHA CBOro GoKycCy AnBEpPreHLil.

MiHiManbHWIN KOHTEKCT Napagurm nobyTye ToAi, KOMM CIOBO LiIKOM NOBTOPKETLCA B iHLWIOMY, yrnnbio-
€TbCA B HbOrO, CEMAHTMKa OAHIEI OAMHULI BKNOYEHa 3MICTOBHO B MOBHOMY 00CA3i. Y MexKax CoBeCcHOi napu
iHKOMN Lie ABMLLE OTPUMYE XapaKTEPUCTUKY MMOHIMIYHOCTI (penpe3eHTyoTb Pi3Hi piBHI ogHOro ¢dyHKLUioHanb-
HOro HaBaHTa)eHHA). Lle He 30BCiM KOPEKTHO, OCKiNTbKM C/IOBECHA CEMAaHTUYHA OMo3KMLiA MPUBATUBHOIO TUMY
aX HiAK He 0OMeXy€eTbCA POLO-BUAOBUMY BiJHOLWEHHAMY, @ Bpa3Hille npeAcTaBfieHa napamm CTUAICTUYHMX
Ta ifeorpadiyHmnx CMHOHIMIB: cmpayysamu — mpyimu, cmpadysamu — po3cmpisnosamu, cmpadysamu — pyéamu
Ma€ 3arasibHy cemMy 3HUWYB8AMU, N036asiamu Xumms, a 4PYrvi YneH Takoi ono3uuii BMiLLY€e 3MiCTOBI HIOaHCH,
L0, BIacHe, i BU3HaYalTb KOHKPETHUI CNoci6 No36aBneHHsA XUTTA: cmpadysamu — Kapaw4du, no36asiamu Ko-
20-HebyOb XXumms; mpyimu — 3HUWYy8amu, MoOpumu ompymoro; po3cmpinoeamu — nicdasamu cMepmuHid Kapi,
LU0 34iNCHIOETbCA NOCTPINOM i3 BOrHenanbHoI 36poi; pybatn — 61TH, pO3TUHATU XONOAHOK 30P0ELD. 3B’'A30K MiX
YfleHamu HaBefeHNX ONO3MLI XapaKTepusyoTbCA NOBHUM BKITIOYEHHAM CEMAHTUYHOT CTPYKTYpPU NeKcem mpy-
imu, po3cmpintoeamu, pybamu po 3mMicToBOro o6caAry cnosa «CTpavyBaTi».

HocnigxeHHA BUPI3HAETbCA cepef iHWNX TUM, WO BRepLUe Ha T/i CyYaCHOro YKPaiHCbKOro puanyHoro
TEKCTY PO3KPUTO TeHZeHLil, Ki 3abe3neuytoTb Pi3HOMAHITTA BapiaHTIB CTPYKTYPYBaHHS 3MICTY, LLO BUPAXKAETb-
CA B Pi3HOMY CMiBBiAHOLUEHHI AMBEPreHTHUX i KOHBEPreHTHMX BiAHOCUH i peanisye iHTerpaTMBHMUN NPUHLNN
bopmMyBaHHA 3HaUEHHA COBA, WO AAE MOXIUBICTb ONTUMANbHO CKOMMOHYBATV HOPMAaTUBHMIA MaTepian i Bifo-
6pa3nTI BKIIIOUEHICTb Y 3MICT aKTyasli3oBaHOro NMOHATTA NEBHOro Habopy KaTeropianbHUX O3HAK.

BucHoBkM. CemMaHTMYHa Ta PyHKLiOHaNIbHa BapiaTMBHICTb € HEBIAAINBHMM CKNAZHUKOM Cy4YaCHOro YKpa-
THCbKOrO I0PUANYHOIO TEKCTY, afpke 3MICTOBA AMHaMiKa A€ 3MOry MOMy aflekBaTHO BifobpaaTu MiHNMBY Aili-
CHiCTb. AHani3 HaBeieHUX BlLLEe BU3HAY€EHb i fYMOK Aia€ 3MOTy 3p0OUTU BUCHOBOK, LLIO BrepLUE NOAAHO B YKpa-
THCBKIN NiHreodinocodii NOACHEHHA NOHATTA «KOHCEPBATU3M CYYaCHOTO IOPUANYHOIO TEKCTY», L0 BBAXKAEMO
HayKOBOIO HOBM3HOIO PO3BiKM: BapTO PO3YMiTM 3aCHOBaHy Ha HOpMax npasa NpaBoBy cBoboay cy6’eKTiB NpaBa
y BMOOpI BapiaHTa NoBeAiHKM, TOOTO MOXIMBICTb MPABOMIPHO, y BCTAHOBNIEHNX MeXax HabyBaTh Cy6'eKTUBHIX
npas i lopuanyHMx 060B'A3KiIB, BU3HauaTu (popmyBaTK) iXHIO CTPYKTYPY, 34iNCHIOBaTY, BUKOPUCTOBYBaTU $Hop-
MU (NOPAAOK) i CNOCOBU 3axXMUCTy NOPYLIEHUX MPaB, a TaKOXK BMOUPATK PO3Mip | popmMy NPUTArHEHHS 4O Npa-
BOBOI BiMoOBiAanbHOCTI. YKa3yloum Ha Te, Lo CTPYKTYPHO-CEMaHTUYHA pernpe3eHTaLia Cy4acHOro YKpaiHCbKOro
IOPUAMNYHOIO TEKCTY CTBOPHOETLCSA, HE B OCTaHHIO Yepry 6axaemo cTBOPUTY BinbLL TOUHE YABJIEHHA NPO MOXN-
BOCTi BUKOPUCTAHHA NiHrBOINOCOPCbKOI METOA0NOrIT B aHaNi3i OPUANYHNX TEKCTIB.

4

AHomauis

Y cTaTTi 30CcepepKeHo yBary Ha po3yMiHHI lOpUANYHOIO TEKCTY AK HECKIHUEHHOro npoLiecy nepeiHTepnpe-
Tauii. KoHCTaTOBaHO CBOEPIAHNI peHecaHC Npobiem, AKi NOB'A3aHi B3aEMOAIE0 NpaBa i MOBW, MpaBa i MUCNIEHHSA
Ta € goBoni Tunosumun ana ¢inocodii npasa. AKLLEHTOBAHO yBary Ha TOMy, L0 CMiBBiAHOLWEHHA MOBW i NpaBa —
¢dbeHoMeH coLianbHOI AiINCHOCTI, AKUIN NOCTINHO, Y TUX YN iHLWINX paKypcax, Nig NeBHUMU KyTaMu 30py nepebyBae
B LieHTpi yBarn GinocodpcbKux, MOAITUYHNX, COLIONOTIYHMX, NIHMBICTUYHMX Ta iHLUMX HAMPAMIB HayKOBMX 3HaHb.
3a3HaueHo, WO B AOCIAKEHHI NpobieMn MOBM i MpaBa CNOCTepPIralTbCca AKICHI 3MiHU. AKTyanbHICTb TeMu Ao-
CNif»KeHHA 3yMOBJIeHa TUM, LLO B CYYaCHi IOPUANYHIN HayLi € NporannHa, Aka nosAarae y BigCyTHOCTi MPaBoOBO-
ro OCMUC/IEHHA GiNbLWOCTI NiIHFBOTEOPETUYHMX NPUHLMMIB, AKI MO ByTK NOKMNageHi B OCHOBY 3aKOHOZ4ABUMX
aKTIB, NIHrBICTUYHOI eKCnepTr3u, CydoBMX pilleHb. 3ayBa)KeHO, WO B CMCTEMi MPaBOBUX HOPM HE MOXYTb ic-
HYyBaTW HOPMMW, AIKi cyrnepeyaTb MOPabHUM YCTOAM CYCMifibCTBa, a OyAb-AKUN NPUNUC Y 3aKOHI Ma€ anroputm
«AKLLO — TO — iHaKLe». HaronoweHo, Lo 3aKoH NOBUHEH MICTUTK B CObi BCi TPX 3a3HAYeHi enleMeHTy, ane npu
LboMy He 060B'A3KOBO, OO yCi enemeHTM OyNm NPUCYTHI B OAHIN CTaTTi 3aKOHY AK NOr0 CTPYKTYPHOI O4MHULI.
MipKpecneHo, Wo praMYHa MOBa BUKOPUCTOBYETbCA 3 METOIO 3AiNCHEHHA NEBHUX KOHBEHLiOHaNbHUX COLi-
aNbHO-OCMUCAIEHUX Jil Y CUCTEMI IHCTUTYLiOHANIbHUX BiIAHOCKH. PO3KPMTO CYTHICTb MOHATTA «KOHCEPBaTU3M
CYYaCHOTO KPUANYHOIO TEKCTY».
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Summary

The article focuses on the understanding of the legal text as an endless process of reinterpretation. There
is a kind of renaissance of problems that are related to the interaction of law and language, law and thinking
and are quite typical of the philosophy of law. Emphasis is placed on the fact that the relationship between
language and law a phenomenon of social reality, which is constantly, in certain angles, from certain angles is
in the spotlight of philosophical, political, sociological, linguistic and other areas of scientific knowledge. It is
noted that qualitative changes are observed in the study of the problem of language and law. The relevance of
the research topic is due to the fact that in modern legal science there is a gap, which is the lack of legal under-
standing of most linguistic-theoretical principles that could be the basis of legislation, linguistic expertise, court
decisions. It is noted that in the system of legal norms there can be no norms that contradict the moral principles
of society, and any prescription in the law has an algorithm “if - then — otherwise”. It is emphasized that the law
must contain all three of these elements, but it is not necessary that all elements be present in one article of the
law as its structural unit. It is emphasized that legal language is used to carry out certain conventional socially
meaningful actions in the system of institutional relations. The essence of the concept of “conservatism of the
modern legal text”is revealed.
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Vv

MocTtaHoBKa npo6Gnemu. Y cyyacHOMy CBiTi MMTaHHA OXOPOHW MpPaB iHTENEeKTyaslbHOI BAACHOCTI € BKpal
aKTyanbHUM, afke 3MiHa napameTpiB iHGOpMaLiiHOro NPoCTopy, WO BUPAa3UIOCA B NOABI HOBOI, enekTpo-
HHOT, GOPMM iCHYBaHHA IHTeNeKTyalbHOro NPOAYKTY, 3aCTOCYBaHHI HOBUX, LdPOBMX, CNOCObIB BUKOPUCTaHHA
06'eKTiB NpaBa iHTeNeKTyanbHOI BNAaCHOCTi, AOMiHYBaHHI iHPOPMaLiINHO-KOMYHIKaLINHNX MepeXx Y nowmnpeH-
Hi NPOAYKTIB iHTeNeKTYyaNnbHOI AisfIbHOCTI, iICTOTHO NOCabusia KOHTPO/b NPABOBMIACHMKA HAf, BUKOPUCTAHHAM
TBOpYOro pesynbraTy. Came TOMy AK Y KOPUCTYBauiB, Tak i y NpaBOBNAaCHUKIB BUHMKAE aeaani 6inbLue 3anutaHb
i3 nprBOAY 06iry Npas Ha pe3yNnbTaTu iHTeNeKTyaNbHOI AiANbHOCTI Y UMGPOBOMY CEpeaoBMLLi.

AHani3 octaHHiXx gocnigKeHb. BuKopuctaHHs 610KYeliH-TEXHOSOTIN Y cdepi NpaBa 3araiom Ta npa.a iH-
TeNeKTyaslbHOI BAIaCHOCTI 30Kpema gocnigKysanuca y npausax B.B. Npurop’esa, K.A. HosikoBa, O.A. Py3akoBoi,
O.C. TpuHb, I.A. PymaHueBa, O.l. CaBenbesa, b.A. LLlaxHa3apoBa, Bino Hoto Jla [iera, MenaHi CeoH, R.T. Gareth,
T. Maas, E. Mertens, Nakam Satoshi, M. Zeilinger, C. Thompson Ta iHLWKx 3apy6iXHMX i BITYN3HAHUX NPaBHMKIB.

MeTolo cTaTTi € aHani3 nepear Ta HelONiKiB BUKOPWUCTaHHA TeXHONOTii 6110KYeliH y chepi iHTenekTyanbHoi
BNACHOCTI.

Buknap ocHoBHOro martepiany. CborogHi MOXN/BiCTb 3aCTOCYBaHHA HOBMX TEXHOJOTIi, Y TOMY YNCITi TeX-
HOJIOTi PO3MOAINEeHNX PEECTPIB i3 BUKOPMUCTAHHAM MeXaHi3MiB KpunTtorpadii (bnokyeliH), € BKpai akTyanbHOO
TEMOIO AIK cepep PUCTIB, Tak i cepen paxiBuiB y chepi IT-TexHoNOriN. BNOKYEH yBaXKaeTbCA HOBOK TEXHOSOT -
€10, aNle HacnpaBgi BiH 3'ABMBCA NOHAA AeCATb POKIB TOMY i 6yB OCHOBOW AN GYHKLIOHYBaHHA KPUNTOBAOTA
6iTKOIH. 3rogoMm CTanio oYeBUAHO, L0 NOTEHLiaNl TEXHONOTIi B 6araTo pasiB nepeBuLLYE Ty POJib, AKY BOHA Ha TOW
MOMEHT BUKOHYBasa. YCBiJOMNeHHsA Lboro ¢akTy Nprn3Besio fo TOro, Lo 3apa3 BOHA YCMilUHO 3aCTOCOBYETHCA B
pi3HUX chepax.

BriokuewH (Big aHr. «MaHLOXKOK 6510KiB») — Lie undpoBuMiA PericTp, WO CKNAJaETbCA 3 «6N10KiIB» iHdopmaLii.
KorkeH «6nok» MiCTUTb 3annc NPo TPaH3aKLii, AKi BigbyBaoTbca B mepexi. [icna 3anmncy neBHOT KibKOCTI TpaH-
3aKLin «6nok» iHbopmaLii fogaeTbea B perictp'. Catoci HAaKoMOTO — nceBAOHIM NtoanHN abo rpynu ntogen, aKi
PO3po6uMAN NPOTOKOS KPUMNTOBANOTY GITKOIH | CTBOPWUIM NepLUy BEPCilo MPOrpamHOro 3abesneyeHHs, B AKOMY
Leln npoTokon 6yB peanizoBaHuUin?. 31 oBTHA 2008 p. 6yno ony6nikoBaHO CTaTTiO, B AKil ONUCAHO GITKOIH —
MOBHICTIO fieLieHTPani3oBaHy CUCTEMY e/IEKTPOHHOI FOTiBKY, ika He NoTpebye AoBipy TpeTix oci63. Xelw-dyHKuinA
3abe3neuye He3MiHHICTb iHpopMaLii B 6nokax. KoxeH cTBOpeHWI «6I0K» KOAYETbCA «xelleM» (@pudMeTUYHUM
KoZoMm). YacTrHa xella nonepesHboro 610Ky MiCTUTLCA B MOAANBLLOMY, L0 POOUTb Oyab-AKi 3MiHU B NaHLIOXKY
NPaKTUYHO HEMOXITNBVMMU.

' Gareth R.T. White Future applications of blockchain in business and management: A Delphi study. Strategic Change.
2017 N2 26(5). 440 p.

2 PysakoBa O.A., lpuHb E.C. MpumeHeHne TexHonorum Blockchain K cucTemaTv3aumy pesynbTaToB WHTENIEKTYaNIbHON
feAaTtenbHOCTU. BecTHMK Mepmckoro yHnBepcuteTa. lOpuanyeckme Hayku. 2017. Boin. 38. C. 516.

3 Satoshi Nakamoto satoshin Bitcoin: a Peer-to-Peer Electronic Cash System@gmx.com. URL : www.bitcoin.org//https://bitcoin.
org/bitcoin.pdf (last acsessed: 15.09.2019).
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bnokuenH posrnagaetbca O.l. CaBenbeBMM AK «AeLEeHTpani3oBaHa po3nogineHa 6asa gaHux, «obnikosa
KHUra» BCiX NiaTBEPAMKEHUX TpaH3aKLil, 34iiCHEHA LWOAO NEBHOMO aKTMBY, B OCHOBI QYHKLiOHYBaHHA SKOT ne-
XaTtb KpunTorpadiuHi anroputMmm»*. [LA. PymAHLEB YTOUYHIOE Lie BU3HaUYeHHA: «<bnokuyelH — Le aeleHTpanioBa-
HWU PO3MOAINEHUIN PEECTP TPaH3aKLiN, 3aXMLLEHNI KpunTorpadiyHmMm 3acobamu Big 310My»°,

Po3pi3HsAI0Tb TPM YMOBHI Chepu 3aCTOCYyBaHHA TeXHONOTIT 610KUeliH: 1) 611oKkueliH 1.0 — «AK BantoTa» SBsE
coboto nnatdbopmy AnA peanizauii NNATIKHUX CMCTEM, 3aCHOBAHMX Ha MPOCTOMY LMbPOBOMY aKTUBI — KPUMTO-
BatoTi. Mepwmm i HanbinbLWw NONYNSPHUM NPUKNAAoOM peanisadii uiel TexHonorii ctaB 6iTKOTH. 3rogom 3'ABu-
NNCA iHWI KPUNTOBANOTK, 3aCHOBAHI Ha CXOXMX anroputmax; 2) 61okyenH 2.0 — «AK KOHTpaKT» 3'ABUBCA fK
3aKOHOMIPHUI HacnNifoK pPo3BUTKY 6nokuyeiiHa 1.0. Enoxa 6nokuyeiHa 2.0 HepPO3pPMBHO MOB'A3aHa 3 NMPOEKTOM
Ethereum®. lonoBHUM HOBOBBeEHHAM TYT CTasia NOABa LMQPOBOro akTUBY — «TOKEHa», AKWI He BU3HAUYeHU 3a-
3panerigb i Moxe 6y TV 3MiHEHWIA 3a1eXKHO BiJl KOHKPETHMX Noba)kaHb KoprcTyBaya. TOKeHi3aLin € TEXHOMOTIEL,
OCHOBHU NPVHLMN AKOT NONAra€ y NiAMiHi peanbHUX KOHQIAEHLIMHMX AaHNX YMOBHVMM 3HAYEHHAMM — TOKe-
Hamu. Llelt cnocib yBakaeTbca Hanbinb 6e3neyHnMm, BiH 3abe3neuye 36epexeHHs KoHigeHUinHMX gaHnx’. To-
KEHM NpU3HayeHi Ana eneKTPOHHOro NOCBiAYeHHA 0cobu (HanprKiag, NPaBoOBAACHUKA, AKNA OTPUMYE OCTYN
[0 06'€KTa), NPY LLbOMY BOHU MOXYTb BMKOPMCTOBYBATMCA AK 3aMiCTb, TaK i pa3oMm i3 naposniem. TOGTO TOKeH — Lie
€NeKTPOHHUI KoY AnA JOCTyny A0 Yoro-Hebynb?; 3) 6nokueliH 3.0 — «AK geleHTpanizoBaHnii JOAATOK» ABMAE
coboto abcontoTHO HOBUI Miaxia y TexHonoriax. MenaHi CBOH Aa€ iHTpurytoye BU3HauveHHs: «[eleHTpanizosa-
HWUI JOAATOK — Lie MpOorpama, Aka NpaLtoe B Mepeski po3nogifieHnM YMHOM i npu LiboMy iHpopMaLis Npo yyacHu-
KiB HagiiHO 3axMLLEHA, @ BUKOHAHHA onepaLii ieLeHTPani3oBaHO B Pi3HMX BY3/1ax MepeXKi»’.

3a CTyneHAMM AOCTYNHOCTI BUAINAIOTL Taki BUAKN 6ioKyeinHa'”:

1. BigkpuTuin 6nokueliH (public blockchain) — y Hbomy BigCyTHi 06MeXKeHHs LOAO BMKOPUCTAHHA BOKIB,
He3BaXaloun Ha Te WO AaHi 6510KiB MOXKYTb OyTY 3aWwMdPOBaHi, a TAKOX Ha BiACUNaHHA TpaH3aKLin ana
BKNIOYEHHA B OnokuyeliH. Pi3HOBMAOM BigKpMTOro 6nokyeiHa € 3aranbHOLOCTYMNHUIA (IHKMO3UBHUI)
6510KUelH (permissionless blockchain) — 6110KkUeliH, B sAKOMY He iCHYE 0OMeXeHb LLOI0 KOPUCTYBaYiB, AKi
MO>KYTb CTBOPIOBaTMK GJIOKM i 34iMICHIOBATY TPaH3aKLiil.

2. 3akpuTunin 6nokueiiH (private blockchain, consortium blockchain platform) — y Hbomy gocTyn fo gaHux i
[10 TpaH3aKLii 0OMeKeHWIA NeBHM KOJIOM Cy6'eKTiB. 3aKpuTuii 6110KUYeliH felleBLmnii i Ma€ 6inblu BUCOKY
LWBUAKICTb, aHK BIGKPUTUN.

3. EKcKnto3nBHUN 6okuenH (permissioned blockchain) He 3aBXau € pi3HOBMAOM 3aKpUTOro 6nokKyenHa.
Lle 6noKkyeliH, B AKOMY po3MilLieHHs iHpopMaLii Ta 06pobKa TpaH3aKLil 30iNCHIOITLCA MEBHUM CMMICKOM
cy6'exTiB'.

Y notomy 2018 p. komnaHia IBM oronocuna, wo B6ayae y TexHonorii 6nokyenH BenmyesHuin noTeHuian,
NPUYOMY He TifIbKM MO BiAHOLLEHHIO0 4O KPUNTOBaNOTK. Tenep KOMMaHiA Ma€e Ha MeTi NepeKoHaTn ypsaam B TOMY,
L0 BMKOPUCTAHHA BIOKYEiHA 3HU3UTb PU3MKN, @ TAKOX BUTPATK Yacy i KoWwTiB y 6araTbox rany3ax BUpobHU-
uTBa i MOCNyr. Y cyyacHin 3apybi>kHin QOKTPUHI HaronowyeTbcs, Wo cepen chep TPaHCKOPAOHHMX NPaBoBia-
HOCWH, fie 6I0KYeliH-TEXHONOTiA MOXe 6y TM 3acTocoBaHa, chepa iHTeneKTyaNnbHOI BACHOCTI Bifirpae BaXnuy
ponb'2. 3a cnoBamu M. KaydmaHa, cniBronioBu Pagn 3 BUKOPUCTaHHS GIOKUYENH-TEXHONOTIT ANA Winen iHTenekTy-
anbHOI BNacHoCTI, Wo Aie B pamkax Manatn undposoi Toprisni (Chamber of Digital Commerce), EUIPO Brcoko

4 CaBenbeB A.W. loroBopHoe npaBo 2.0: «<YMHble» KOHTPaKTbl KaK Hayano KOHLa KacCUYecKoro AOroBOpHOro npasa. BecTHuk
rpaxgaHckoro npasa. 2016. N2 3. C. 32-59.

® PymsaHues W.A. bnokueiiH n npaso. [paBo B cdepe HTepHeTa : cOOpHYK cTaTeln / oTB. ped. M.A. PoxkoBa. MockBa : CtaTyT, 2018.
C.159.

¢ PymsaHues /.A. bnokueiiH 1 npaso. [paBo B cdepe VHTepHeTa : cOOpHYK cTaTeln / oTB. ped. M.A. PoxkoBa. MockBsa : CtaTyT, 2018.
C.162.

7 NHdbopmaums c anekTpoHHoro pecypca URL : http:// www.akkamal.kz/info/library/tokenization (gaTa 3BepHeHHs: 15.09.2019).

& PysakoBa O.A. TpuHb E.C. MpumeHeHne TexHonorun Blockchain K cucTemaTv3aumm pesynbTaToB WMHTENNEK- TyanbHON
featenbHOCTU. BecTHUK MNepmckoro yHuBepcuTeTa. lOpuanyeckme Haykm. 2017. Boin. 38. C. 514.

° CBoH M. Cxema HOBOW SKOHOMUKM / nep. ¢ aHr. Mocksa : Onumn-busnec, 2017.

1% Thompson C. The Difference between a Private, Public & Consortium Blockchain. A Simple Explanation for Dummies. URL :
http:// www.blockchaindailynews.com/The-difference- between-a-Private-Public-Consortium-Blockcha- in_a24681.html (last ac-
cessed: 09.09.2019).

" PysakoBa O.A. lpuHb E.C. lMpumeHeHme TexHonorun Blockchain kK cuctematusaumm pesynbTaTtoB WHTENNEKTyanbHOW
feAaTtenbHOCTU. BecTHMK Mepmckoro yHnBepcuteTa. lOpuanyeckme Hayku. 2017. Boin. 38. C. 515.

2 Monteleone L. Blockchain will alter trademarks’ registration and enforcement? URL : http:// www.medialaws.eu/how-block-

chain-will-alter-trademarks-registration-and-enforcement (last accessed: 13.09.2019).
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OLiHI0E noTeHLian 6M1oKYenH-TeXHONOrIT Ta akTMBHO BUKOPUCTOBYE il AnA ¢ikcauii Ta 3abe3neyeHHA nNpas Ha
06'eKTW iHTeNneKTyanbHOI BnacHocTi'. A OpeHcic Mappi, roBopaYn NPo ManbyTHE iHTeNeKTyaNnbHOI BNACHOCTI,
il MOXNMBOCTI Ta Npobnemu, BBaXKae, WO 3a AONMOMOIOI0 TEXHOMOTi 6IOKYENH NPUBATHUI CEKTOP MOXEe CTaTu
LOOMOMIPKHUM PEECTPATOPOM AaHUX'4,

Tox AKa MeTa GYHKLIOHYBaHHA PeECTPIB pe3ynbTaTiB iHTeNeKTyasbHOI AisfibHOCTI Ha OCHOBI NaTdopmMm 6OK-
yenH? MNepepycim Lie Hala€ MOXKNMBICTb NeranbHOro BUKOPUCTaHHA KOHTEeHTY. OCO6/IMBO aKTyasibHVM € CTBOPEH-
HA TaKUX PEECTPIB Y 3B'A3KY 3i CTPIMKUM PO3BUTKOM coLiafibHMX Mepex (Instagram, Facebook), B AK1x nocTiiiHO
BifOyBaeTbCA OO6MIH pisHOMaHITHUMK darnamu. KoprcTyBadi MOBMHHI OTPUMATV MOXK/IMBICTb NIerasibHOro BUKO-
pUCTaHHA pe3ynbTaTiB iHTeNeKTyanlbHOI AiAIbHOCTI, @ NPaBOBNACHUKN — OTPUMYBaT/ BUHAropogy 3a Take BUKO-
puctaHHA'>. Pa3om i3 TUM nepep yBegeHHAM NofibHOro peectpy HeobxiaHO PO3pobUTU KpUTEPIi MOro CTBOPEHHS,
3a6e3neynTy TeXHIYHe TeCTyBaHHsA, AOTPVYIMaHHA 6anaHcCy iHTepeciB NPaBOBNACHUKIB i KOPUCTYBAYIB.

[lo nepeBar TexHoorii 6I0KUYelH Ans BUpPiWeHHs npobnem y chepi npasa iHTeNeKTyanbHOI BAACHOCTI, Ha
Hally AYMKY, HanexaTtb Taki:

1. lpocmoma & peecmpauii i dosedeHHi asmopcmaa. Tig yac ony6nikyBaHHA TBOpY iHdopMauia npo
aBToOpa i caM ¢aln BNMUCYTbCA B CUCTEMY | PO3NOAINAITLCA ceper, KOPUCTYBaYiB. Y 6yab-aKiin cripHin
CUTyaLii MOXKHa BIJHOBUTY BECb NTAHLIIOXKOK onepaLii, AKi 3gicHI0BanncaA Wwoho onybnikoBaHoOro T8Opy
i 3 NerkicTo BU3HAYMTM NOro aBTopa.

2. Po3miweHHsA 06'ekma iHmenekmyaabHoi 81aCHOCMI 8 Makili cucmemi cmae 6e3ymosHUM 0OKA30M (1020
icHysaHHA'®. Tak, HanpuKknag, Ak cTBepaKye Martin Zeilinger, «..Le gae 3mory TBOpPUAM, BlAaCHUKaM
i KoneKLioHepam JOKYMEHTYBaTW i NepeBipATY CPaBXHICTb i noxoaKeHHA LndpoBux aptedakTi»'.

3. [Jleuenmpanizayia. Came BifCyTHICTb LLeHTPani3oBaHOro CXOBMLA JaHWX i LeHTPY ynpaBiHHA Ja€ 3mMory
30iNCHIOBATU TpaH3aKUil 6e3nocepeHbO MK KOPUCTYBaYaMM HE3ANEXKHO Bif 1X MiCLe3HaXOMAKeHHS,
YHUKHYTW TPpUBanux agMiHiCTpaTMBHMX 3BOJiKaHb Mif Yac peecTpalil aBTOPCbKOro npasa, BUKIIOUNUTU
nocepeHuKa (i onnaty NoMy KOMicii), Lo B KiHLLeBOMY MiACYMKY 3HUXKYE TpaH3aKLiHi BUTPaTK, CNpoLLye
i NpYCKopIOE Nepesavy Ta 06pobKy AaHKX.

4. Hemoxnugicme 3MiH, Hey3200XeHUX i3 kopucmysayamu peecmpy. «OCKinbKi He iCHye LeHTpaibHOro
OpraHy 4m OCHOBHOI KoOMii, »0A4Ha ocoba um opraHisauis He MaE MOBHOBaXXeHb BHOCUTM 3MiHM
B 61oKuYenH» '8, 3aBaHTaXKeHHs dainy XelyeTbCs, a OTPUMAHWIA Y pe3ynbTaTi Xew (YHiKanbHWUIA BigbuTok
dbariny) 3aHOCUTbCA B GIOKYENH. 3annc MICTUTb TUMYACOBI MITKW, O BUKIIOYAE MOXKINBICTD BHECTM
B 3anuc 6yab-Aki 3miHW. 3a HeOOXiAHOCTI MepeBipKM AOCTOBIPHOCTI 3anucy NPOBOAUTLCA onepaLis
3 MOBTOPHOrO xewyBaHHA. OTPMMaHUI Xel MOPIBHIOETbCA 3i 30epexxeHrM Y 6IoKYeliHi Ha npeamet
36iry abo po36ixHocTen'. Came TOMy OfHi€l0 3 6€3yMOBHUX NepeBar TEXHOJOTiT 6/IOKYENH € Te, WO Helo
3abe3neuyeTbca 6e3CyMHIBHA JOCTOBIPHICTb BifoMoCTel, Wo 36epiratoTbca B 6a3i AaHKX.

5. HaoitiHicme. OcKinbKn UeHTpy 36epiraHHs iHbopMaLii He iCHYE, HEMOXNNBE BUHUKHEHHA MOMWUJIKY,
3[aTHOI 3HUWUTK BeCb Habip iHdopMmaLii.

6. [po3opicme mpaH3akyid. Ycim yyacHMKam obmiHy BifOMO Mpo BCi TpaH3aKLii, OCKiNbKi NOBHa icTopiA
TpaH3aKLil 36epiraeTbca B 61oKYeHi y BUrnagi naHLuioxKa 6510KiB. TeXHONOriA facTb 3MOry BiACTEXNTU
BMKOPUCTAHHA OO'eKTIB iHTENEKTyanbHOI BNACHOCTI B |HTEPHETI 3a «xelem», NMPUCBOEHUM KOXHOMY
06'eKTy, a Lie He J03BONUTb NPABOMOPYLUHMKAM NPUBAACHUTY CO6i aBTOPCTBO Ha TBIp.

7. Po3nodineHicmeo. Y TexHonoriyHoMy ornagi, npeactaBneHoMy HauioHanbHUM iHCTUTYTOM CTaHAAPTIB i
TexHonorin CLUA (NIST), 6110KueiiH BU3HAYaOTbCS SIK «PO3MOoAineHi LMppoBi peectpu KpuntorpadiuyHo

13 Mertens E. How Blockchain will Change Intellectual Property — Trademarks and Brands. URL : https://www.managingip.com/
Article/3790561/How-blockchain-will-change-intellectual-property- trade-marks-and-brands.html (last accessed: 11.09.2019).

4 ®paHcuc Mappu o GyayLiem MHTeNNEeKTyanbHOM COBCTBEHHOCTM: BO3MOXXHOCTY 1 Npobnembl. WIPO Magazine. CeHTA6pb 2017 T.
URL : https://www.wipo.int/wipo_magazine/ru/2017/05/article_0001.html (last accessed: 11.09.2019).

> PysakoBa O.A., TpuHb E.C. MpumeHeHne TexHonorun Blockchain K cucTtemaTvsauuy pesynbTaToB WHTENNEKTyanbHOW
featenbHOCTU. BecTHUK MNepmckoro yHuBepcuTeTa. lOpuanyeckme Haykm. 2017. Boin. 38. C. 518.

'® Novoselova L., Grin E. Legal aspects of blockchain’s technology applicability for registration of intellectual rights. MATEC Web
of Conferences 170, 01085 (2018) SPbWOSCE-2017. URL : https://doi.org/10.1051/matecconf/201817001085; Abaev A. Love to the
music as investment. URL : https://vc.ru/25112-soundchain-ico(2017) (last accessed: 12.09.2019).

17 Zeilinger M. Digital art as‘'monetised graphics”: enforcing intellectual property on the block- chain. Phylosophy and Technology.
March 2018.Vol. 31. Issue 1. P. 16.

' Suzuki B., Taylor T., Marchant G. Op. cit. Computer and Internet Lawyer. 2018. July 1. Vol. 35. Number 7. P. 5.

1 CanbHukoBa A.B. TexHonorvs 610OKYelH Kak MHCTPYMEHT 3aluTbl aBTOPCKMX MpaB. AKTyasbHble MpPo6sieMbl POCCUACKOrO
npasa. 2020. T. 15. N2 4(113).
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nignmncaHnx TpaH3akLuin, 3rpynoaHux y 6nokm»®. Indbopmauia npo BCi TpaH3aKuii 306epiraeTbca Ha BCix
Komn'loTepax y4yacHUKiB 0OMiHy, Wo 3abe3neuye CTiNKiCTb JO aTak i BiAMOB 00/1afHaHHS, BUKIOYAE
MOX/MBICTb BKpacTW, 3MiHUTU abo BMAAnNUTU [aHi, 3abe3neuyye HE3MIHHICTb BHECEHWX [aHUX.
Po3nogineHa cuctema TakoX fJa€ 3mory HabaraTo LBMALIe BiATBOPIOBATY (3aBaHTaXyBaTW) KOHTEHT,
OCKIiNbKM 3aBaHTaxeHHA Oyfe 3aifcHioBaTNCA Bigpasy 3 Aekinbkox gxepen. «[licna gOCATHEHHA yrogu
npo Banigauilo HOBOro 650Ky OCTaHHI [OAAETbCA B NAHLIOKOK i KpunTorpadiyHo 3B'A3yeTbcA 3
nonepegHiM. Y4acHMKN MOMITATb, AKLWO XTOCb CMpobye BTPYTUTUCA B TPaH3aKLilo, 3anucaHy B 6noui
(nokas cnoTBOPEHHSA), i UMM cTapLue 610K, TUM CKNlafHille oro nigpobuTn (onip cnoTBopeHHs). KoxkeH
YyYaCHMK Ma€ NOBHY KOMito JIAHLII0XKKa, @ HOBi B/IOKM penniKyloTbCA Mo KomMiax peectpy»?'.

8. Kpunmo3saxucm. Yci TpaH3aKuii nignucytoTbCs eNekTPoHHUM L POBUM NiANMCOM, OTXKe, BepudiKyoTbCA.
Y TexHonorii BUKOPUCTOBYOTbCA KpuntorpadiuHi MeToan xewyBaHHA AaHuX i gewmndpyBaHHA yepes
BinJaneHi cepsepu. BukopuctaHHa Kpuntorpadii pobutb 6MOKYelH YHiKanbHUM. BrukopuctoByloun
nesHi KpunTtorpadiuHi yHKLUii, GNOKUYENH MOXKe CTBOPUTU CTIMKWIA [O HeCaHKLiOHOBAHOro JOCTyny
3anunc Oyab-AKNX JaHKX i ayTeHTUiIKyBaTV 0COOUCTICTb CTOPIH, WO 6epyTb yUacTb y KOXHOI TpaH3aKLii?2,
Lle cyTHicHa ocobnuBicTb TexHONOrii 6n0OKYeHa, AKa NPOABNAETLCA Y KOXKHOMY ONOKYeNH-10aaTKy.

9. AHOHIMHIcMb. fK agpeca yyacHMKa TpaH3aKLii BUKOPUCTOBYETbCA abCTPaKTHe 32-6iTHe uncno?.

10. lenoHyBaHHA 06'eKTa iHTENEKTYanbHOI BNAaCHOCTI Ha nnatdopmi, Wwo GyHKLIOHYE Ha OCHOBI TEXHONOTIT
G/IOKUENH, fla€ 3MOTY NEPENTN [0 CaMOCMiliHO20 KepyB8aHHSA iHMenekmyaabHUMU Npasamu.

11. o nepeBar TakoX MOXHa BifHECTN CMAPM-KOHMpPAkmu. Y ccTemi 6110KYeiH CMapT-KOHTPAKT MOXHa
oXapaKTepun3yBaTy K AOFOBip, YCi YMOBU i cam ¢aKT YKNageHHsA SKOro JOCTYMHi BCiM KOpUCTyBaYaMm.
BignoBigHO, CMApT-KOHTPAKT € JOKa30M nepefadi aBTOPCbKOro npaBa.

12.0pHi€l0 3 KNIOYOBUX 0COBGNMBOCTEN NYyONIUHUX ONOKYENHIB € Te, O BOHU He MAOMb XXOO0HOI MOYKU
giomosu. Tomy, AKLLO aBTOP 3aflenoHyBaB TBIp A4NA peecTpauii, a ypag 3axoTiB 3HATW NOro y 3B'A3KY i3
LieH3ypoto, TO peanizyBatu Le byae NPakTUYHO HEMOXINBMM?S,

Y 3aranbHoMy BUIALI CNOCOOU BUKOPUCTaHHA TeXHONOTiT 6510KUeliH onucaHo B Pesontouii EBponelicbKoro
MapnameHTy Big 3 x0BTHA 2018 p. «[1po TexHoNorii po3nogineHnx peecTpis i 6y1okyelriHK: nobyaoBa AoBipy 3a
[OMOMOrOI0 YCYHEHHs nocepefHuKiB»?. Tak, y po3aini, NPUcBAYeHOMY BMKOPUCTAHHIO TEXHOSOFIT po3nogine-
HUX PEECTPIB Y TBOPUMX rany3sax Ta chepi aBTOPCbKOro npaga, 3a3HauYaeTbCA MOXKAMUBICTD 1i 3aCTOCYBaHHA ANA
BiACTEXEHHA Ta YNpPaB/iHHA iHTeNeKTyanbHOI BAACHICTIO, MONErwyyYn TMM CaMUM 3aXUCT aBTOPCbKKX MpaBs
i nateHTiB (M. 22). Tako»K aBTOPY MOXYTb OTPUMATW NEBHY BUTOAY 3aBAAKU TPAHCMNAPEHTHOCTI Ta MOXANBOCTI
3[iNCHIOBATN KOHTPOJb HaJ BUKOPUCTAHHAM CBOIX POBIT, a TAKOX BUPIBHIOBAHHAM PO3MOAINY poanTi Ta 36iNb-
LUEHHAM [OXOAIB, L0 MOXHa OUiKyBaT/ Y 3B'A3KY 3i CKOPOUYEHHAM nocepenHuKiB (M. 23)%.

Cepepg npuknagis epeKTIBHOIro BUKOPUCTAHHA TeXHOSOTiT 6nokyeH y cdepi iHTenekTyanbHOi BnacHo-
CTi CbOroAHi cnif Ha3BaTu TakKi:

1. 27 TpaBHA 2020 p. BcecBiTHA opraHizauia iHTenekTyanbHoi BnacHocTi (BOIB) 3anycTmna B ekcrinlyaTtawito HOBY
oHnanH-nocnyry ans 6isHecy WIPO PROOF, wo ga€ 3Mory oTpumaTti 3axuLieHe Bif HeECAaHKLiOHOBaHOIoO
JOCTyny NiAgTBepAXeHHSA ICHYBAaHHA B KOHKPETHMIA MOMEHT Yacy 6yab-AKOro LndpoBoro dainy HezanexHo

2 Yaga D., Mell P, Roby N., Scarfone K. Blockchain Technology Overview. NIST. October 2018. P. 1. URL : https://nvlpubs.nist.gov/
nistpubs/ir/2018/NIST.IR.8202.pdf. (last accessed: 11.09.2019).

2 TBugo Hoto Jla nera. BnokyeiH, cMapT-KOHTPaKTbl 1 aBTOpPCcKoe npaBo / nep. ¢ aHr. U.A. YepewHeoii. Tpyabl MHcTUTYTa
rocygapctsa 1 npasa PAH. 2019.T. 14.N2 3. C. 11.

2 Distributed Ledger Technology: Beyond Block Chain. A Report by the UK. Government Chief Scienti ¢ Adviser. London, 2017.
P.17.

3 Maas T. Blockchain: the 3 Core Components. LinkedIn. 24 October 2017. URL : https://www.linkedin.com/pulse/blockchain-3-
core-components-th s-maas (gata 3sepHeHHA: 19.09.2019).

2 Tpuropbes B.B. TexHonorus 65oK4YeiiH Kak GpakTop pocTa 3KOHOMMKK Poccun. Poccusa: TeHAEHUUN 1 NepCcrneKTBbl Pa3BUTHA.
2019. N2 14-1. C. 486-491.

% HosukoB K.A., PaxmatynuHa PLU. TexHonorus 6nokyeliH B chepe oxpaHbl aBTOPCKUX MPaB Ha My3blKasibHble NMpPov3BeaeHN .
CuHeprua Hayk. 2018. N2 30. URL : http://synergy-journal.ru/archive/article3721(last accessed: 11.09.2019).

% Savelyev A. Copyright in the Blockchain Era: Promises and Challenges. Computer Law & Security Review. 2018. Vol. 34. Iss. 3.
P. 550.

% European Parliament resolution of 3 October 2018 on distributed ledger technolo- gies and blockchains6é building trust with
disintermediation (2017/2772(RSP)). European Parliament. URL : https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX-
%3A52018IP0373 (gaTa 3BepHeHHs: 07.09.2019).

% TBugo Hoto Jla [nera. BnokyeinH, cMapT-KOHTPaKTbl 1 aBTOpCcKoe npaso / nep. ¢ aHr. N.A. YepewHesoi. Tpyabl MHcTuTyTa

rocygapctsa v npasa PAH. 2019. T. 14. N2 3. C. 22-23.



Big 1oro popmarty, BKNtoyatoun Habopu aaHux. Lie ebeKTnBHMIA iIHCTPYMEHT, WO AoNoMara€e BUHaxigHUKam
i aBTOpaM Kpalle 3axucTuTh LMdpoBi pe3ynbraTi CBOET NpaLli 1 € BEMIMKMM KPOKOM Ha LUAAXY PO3BUTKY
naketa nocnyr BOIB, wo Bignosigatote notpebam undposoi ekoHomikn. WIPO PROOF gae 3mory ctBoputi
«BigOVTOK» LMdPOBOro daisy 3 BigMITKOI AaTV 11 Yacy i, TaKMM YMHOM, 3abe3neydye CBoro poay uudpose
HoTapianbHe opOPMIIEHHS, HaflaluW HaAilHy, HeJopory i paLioHanbHy Nocnyry B 6yAb-AKil TouLi CBiTy”.

2. Y OupekTnsi 2012/28/€C €Bponencbkoro MapnameHTy Ta Pagu Big 25 »oBTHA 2012 p. npo oKpemi
BMNaAKN AO3BOJIEHOIO BUKOPUCTaHHA cupiTcbKux TBopiB (Directive 2012/28 / EU of the European Parlia-
ment and of the Council of 25 October 2012 on certain permitted uses of orphan works)*® 3a3HauaeTbcs,
LLLO CTBOPIOETbCA €MHA 6a3a AaHUX As TBOPIB, BIACHUKM MpaB Ha AKi He BCTAHOBJIEHi abo He BUABJEHI
(Tak 3BaHi CUpITCbKi TBOPW) 3a AOMOMOrol GrIOKYenH-TexXHoNo . ¥ n. 2 [upeKTuBM BKasaHo, LIO
HeobXiAHICTb AoMomMaratTi BilbHOMY MOLIMPEHHIO 3HaHb Ta iHHOBAUIN Ha BHYTPILWHbOMY PUHKY €
BaXnmBMM enemeHTom CrpaTerii «€Bpona — 2020», AK ycTaHoBneHo B [oBigomneHHi Komicii «€Bpona —
2020: Crpateria iHTeNeKTyaslbHOrO, CTIMKOTO Ta iHK/IO3MBHOIO 3POCTaHHAY, AKa € NepefoBNM KPOKOM
y po3BuTky Lindposoi nporpamu 3axogis ana €sponu. JaHnii HaNPAM € aKTyallbHUM i 3aTpebyBaHUM,
OCKiNbKM 6i6nioTeKN, OCBITHI YCTaHOBM i My3ei, a TakKoX apXiBu, ¢pinbMo- abo aygiopoHamn 1 opraHizauii
CyCninbHOro MOBJEHHS, 3aCHOBAHI B fileprkaBax — uneHax €sponencbkoro Coto3y, 34icHI0Tb OUNPPOBKY
CBOIX KoneKLi abo apxiBiB i3 MeTOI0 CTBOPEHHSA €BPONENnCcbKuX Lndposumx 6ibniotex®'.

3. Hanbinbwy aKTUBHICTb i LWIMPOTY BUMKOPUCTAHHA PI3HMX MPOEKTIB, 3aCHOBaHUX Ha BUKOPUCTaHHI
TeXHONOTIii 6OKYEH, BEMOHCTPYE CyYacHa My3mMyHa iHaycTpis®2 Tak, Ha nnaTdopmi Bittunes kKoprcTtyBavi
MOXKyTb 6e3nocepefHbO OTPMMaTK JOCTYN A0 TBOPIB HE3aNIeXHMNX apTUCTIB, CMIATUBLUM KOPUCTYBaHHA
KpuntoBanioty — 6iTkoiHW. Mnatdopma Blokur Takoxk peanisye mporpamHi pilleHHsA, BUKOYaloun
nocepeaHuKiB Ta 3a6e3neyytoun ornepaTriBHe NPAME HAAXOAKEHHA MPOLUOBUX KOLUTIB BUKOHaBLAM?S,

4. Cepsicn «MepiaueitH» i «Eckpainb» nponoHyoTb ¢oTorpadam 3pobutn 3anuc y OnoKuYelH-peecTpi
LUIAXOM BHECEHHA [0 pPeecTpy B undposin opmi cTBopeHoi HUuMK poTorpadii, Lo fa€ 3MOTy OXOPOHATH
LinicHicTb TBOPY. AKWO Ui 306pa)keHHA 3aBaHTaXylOTbCA TpeTiMu ocobamu B OyAb-AKOMY CErMeHTi
IHTepHeTy, TOBTO BMKOPMCTOBYIOTbCA HE3aKOHHO, aBTOpU GpoTorpadilt 3a JONOMOrow 3anucy B peectpi
MOXYTb [OBeCTU daKT HanexHoCTi iMm opuriHany ¢potorpadii (Ha neBHy Aaty, 6inblw paHHIO, HiX AaTa
3aBaHTaXKeHHs B Mepexy doTorpadii TpeTimu ocobamm)®,

5. LikaBum npuknagom BUKOPUCTaHHA 6/10KUYeNH-TEXHOMOTIN 411 OXOPOHM Pi3HNX 06'€KTIB iHTENEKTYanbHOI
BNACHOCTI, NepLl 3a Bce 06'eKTiB MPOMMCIOBOI BNAaCHOCTI, € cTapTan «bepHLuTenH». MpaBoBAacHNKaM
HaZla€TbCA MOXNUBICTb CTBOPEHHA LMPPOBOro 3anucy B PeEeCTpi Mpo iXHi cekpeTn BMPOOHMLTBA,
BMHaAxoAu, KOPUCHI Mofeni, MPOMUCIIOBI 3pa3Kku 3 HajaHHAM GIOKUYelH-cepTUdikaTy, Wo NigTBepOKYE
NPaBOBOMOAIHHA, iICHYBaHHA i LiNiCHICTb TOro um iHWoro ob'ekTa iHTeNeKTyanbHOI BRacHocTi abo,
Hanpuknag, 4YacTMHW NaTeHTHOI iHbopMmauil Ha nesHy aaty*. CepBic fae 3Mory HagiiHo 3adikcyBaTtu
baKT nonepegHbOro KOPUCTYBaHHA, 3aXNCTUTK iHdOpPMaLito, AKa He NiAnArae Po3KpUTTIO abo, HaBNaKw,
3adikcyBaTn dpakT po3KpuUTTAa iHGopMaLil No noganblin 3aABLi Ha peecTpalilo BUHaxody (Y AeAKnx
KpaiHax JOoMyCKa€eTbCA MiNbroBUiA Nepiof, 3a3BMyai TepMiHOM Big 6 [0 12 MicALiB®®, AKMI € rapaHTieto
ONA 3aABHMKIB, WO PO3KPMAN CBOT BUHAXOAW A0 MOAaui MAaTeHTHOI 3asABKY, | Take PO3KpUTTA He byne
BBaXXaTMCA BTPATO HOBU3HM BUHaxoAy). B YKpaiHi, Hanpuknag, ue TepmiH ctaHOBUTbL 12 micauis (4. 6
T. 7 3Y «[1po 0XOpOHY NpaB Ha BUHAXOAW i KOPUCHI mogeni»®’).

2 WIPO PROOF: BOUIC npeacTaBnisieT HOBY!O yCIyry Ans 613Heca, MO3BONAIOLLYIO YAOCTOBEPUTL BaKT CyLLECTBOBAHYIA MHTENIEKTYalIbHbIX
akTBOB. KeHeBa, 27-05-2020. PR/2020/855. URL : https://www.wipo.int/pressroom/ru/articles/2020/article_0012.htm.

30 NnpekTtnea EBponerickoro Coto3a oT 25 okTA6psa 2012 1.2012/28/EU 06 onpeneneHHbIX CJlyyasx pa3peLleHHOro crnosib3oBaHus
cupoTckux npownssegenuii. URL : http://lex- digital.ru/2012/070/ (nata 3BepHeHHs: 14.09.2019).

31 PysakoBa O.A., TlpuHb E.C. TMpumeHeHne TexHonorun Blockchain K cuctemaTusaumm pesynbTaToB WMHTENNEKTYaNlbHOM
featenbHOCTU. BecTHUK MNepmckoro yHuBepcuTeTa. lOpuanyeckme Haykm. 2017. Boin. 38. C. 511.

32 Music On The Blokchain. Blockchain For Creative Industries Research Cluster. Middlesex University Report. 1 July. 2016. Middle-
sex University, London.
3 10 npoektoB Ha OnokuyellHe B My3blkanbHol uHaycTpun. URL : https://bits.media/news/ blokcheyn-kak-revolyutsi-
ya-v-muzykalnoy-industrii/ (last accessed: 11.11.2019).
3 |laxHa3zapoB bB.A.. KomnnekcHas B3aMMOCBA3b ONOKYENH-TEXHONOrMN U OObEKTOB WHTENNeKTyanbHOW COBCTBEHHOCTU
B TPAHCrPaHNYHbIX YaCTHONPABOBbIX OTHOLWeHMAX. [1paBo. KypHan Bbicwwen wkonbl SkoHoMUKK. 2019. N2 5. C. 124.
% |laxHa3zapoB bB.A.. KomnnekcHasi B3aMMOCBS3b ONIOKUYENH-TEXHONOMMN U OOBEKTOB WHTENNEKTyanbHOW COOCTBEHHOCTU
B TPaHCrPaHMYHbIX YaCTHOMPABOBbIX OTHOLWeHUAX. MpaBo. Han BbicLuel WKobl SKOHOMUKM. .Ne5.C.125.

p o] p Mp Kyp B % 2019.N25.C. 125
3% URL : http://www.wipo.int/patents/ru/fag_patents.html (gata obpatieHus: 30-10- 2018) 12-MeCAUHbIN CPOK NPUMEHSAETCA B
CLUA, AnoHwnu, CuHranype u ap. Cm. URL : http://mewburn.com/ resource/grace-periods-for-disclosure-of-an-invention-before-ap-
plying-for-a-patent/ (gata 3sepHeHHsa: 13.09.2019).

37 Tpo oXOpOoHy NpaB Ha BUHAXOAM i KOPUCHI MoAeni : 3aKoH YKpaiHu Big 15.12.1993 Ne 3687-XI1. URL : https://zakon.rada.gov.ua/
laws/show/3687-12/conv#n79 (nata 3BepHeHHs: 13.09.2019).
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6. bnokuelnH-TexHonoriA PobUTb 6iNbLL AOCTYMHUMY OKa3W YNHHOCTI BUKIOYHUX NPaB i paKTy ix nopyLueHb

y cynepeukax, NoB'A3aHuX 3i CNiBBiAHOLWEHHAM NpaB Ha TOProBesibHi MapKK i NpaB Ha JOMEHHI imeHa, y
TOMY YnCIi [O3BONEHMX 3rigHo 3 npoueaypamu UDRP (€gmHoi noniTnku po3B'A3aHHA JOMEHHMX CMIOPIB,
po3po6neHoi BOIB). BoKuyeliH-TEXHONOTIA MOXe CNyryBaTh TaKOX MeXaHi3MOM 3aXMCTy NepPCOHaNbHNX
JaHNX, 3aKpiMoyM N OXOPOHAKYM BIAOMOCTI MPO MPU3HAYeHy ANA KOPWUCTYBaya [OMEHHY
TpaH3aKLi®%3°,

Monpwn oueBMAHI NepeBarn BUKOPUCTAHHS TEXHONOTIT 6GNOKYeNH, Ha CbOrofHi iCHye HU3Ka npobnem, Aki

YCKNAaAHIOOTb ii 3aCTOCyBaHHA. [10 3aranbHuX cif BigHeCTn:

BigcyTHiCTb KOMMNNeKCHOT 3akoHoAaBYoI 6a3n (xoua po3pobneHHs il HHI aKTUBHO BeAeTbCA CBITOBOLO
CNiNbHOTOIO).

He BCi 6510K4YelHM NOBHICTIO po3noAineHi. ICHyTb BigMIHHOCTI MK My6niyHMMM i NprBaTHUMMU
6noKUYenHamn. Y nyoniuHmMX KOXKEH KOPUCTYBay MOXe Mepernagati BCi TpaH3aKLuii, Mae MOBHY Konito
NaHLoXKKa | B MPUHLMNI MaE Ty X Bnagy, Wo 7 iHWi yyacHWKK (peer-to-peer). [prBaTHI 6110KUYenHK, CBOEID
yeproto, He € OAHOPAHTOBUMY (O GYHKLIOHYIOTb 6e3 NocepeHMKIB) i MOBHICTIO MPO30PUMMU, OCKINIbKA
iCHyI0Tb afMiHicTpaTopy abo KOHCOPLyMH, Lo HafaloTb A03BIN Ha OCTYN KOpUcTyBavam™.

O6MiH gaHVMK B GNIOKYEHI HEMOXITMBUI 6e3 MepeXi: AnA 34iNCHeHHA TpaH3aKLUil HeobxigHa B3aemogin
[IBOX NPUCTPOIB, HAaABHICTb ABOX 3YCTPIYHUX CUTrHaniB, TOOTO KOMYyHiKaLii, TOMy MW MOXeMO CMiIMBO
KOHCTaTyBaTW: GIOKUYElH 3aBXAM NPaLoe 3a JONOMOrOK KOMM'IOTEPHUX MEPEX, AKi MOXHa BU3HAUNTU
AK iHpopMaLiNHWI 3B'A30K MiXK ABOMa Komm'toTepamu®!, 42,

B.B. Apxunos* ykasye, wo y Oyab-AKMX MpPaBOBiAHOCUHAX B iHPOPMALiNHO-TENEKOMYHIKaLiMHMNX
Meperkax BMHMKaTb TPW 3aranbHi npaBoBi npobnemu: 1) npobnema igeHTrdiKauii Kopuctysauis (U
npobnema xapakTepHa A/1A BCbOro BipTyanbHOro CBIiTY, i 6/I0OKYeliH He CTaB BUHATKOM. 30KPEMA, BaXKKO
BM3HAUMTV TOUYHE MiCLIe3HAXOOKeHHSA i 0COOUCTICTb NpaBonopywHmKa*. OgHak HaaBHICTb | NOEAHaHHA
[BOX KJIIo4YiB — My6NiYHOro i MpMBaTHOrO — MOXe CTaT! NPe3yMNUi€l ifeHTUYHOCTI 0CObUCTOCTI, Wo
BOJIOAi€ ABOMA K/OYaMM i BUKOPUCTOBYE Li Koui MNif vac 34iNcCHeHHA TpaH3akuii®); 2) npobnema
iHbopMmaUinH1X nocepenHuKiB; 3) nNpobreMa BU3HAUEHHS PUCAMKLIT (6oKUYenH € nnatpopmoio 3
BIAKPUTUM BMXiZHUM KOZOM: ANA NOTO YCMILLHOMO BUKOPUCTAHHA HEOOXiAHO NKLLe «3anyCTUTW» el Kop.
Mpobnema B13HAUYEHHA IOPUCAMKLIT MONAra€e He y BiACYTHOCTI HOPMATMBHOIO MaTepiany, a, HaBnaku, B
TOMY, WO «IHTepHeT € He apxaiuHM MPOCTOPOM, a HalbiNbLL «3aperysboBaHMM MiCLIEM Y CBITI»*®).

o npobnem, AKi NoB'A3aHi 3 BUKOPWUCTAHHAM TexHoMorii 6foKyenH came y cdepi iHTenekTyanbHoi

BIACHOCTI, HanexarTb TaKi:

— Cam daKT peecTpalii npaBa iHTeNeKTyanbHOI BAaCHOCTI y cMcTeMi 6110K4YeiiH He € 0diLiHO peecTpalieto

npa.. A po3MilLleHHs1 TBOPY KOHKPETHOK 0Co60t0 Ha Uil nnathopmi He € Ge3zanepeyHriM LOKa30oM
NpuUHanexHocTi o6'ekTa 3a3HauyeHii ocobi (genoHyBaTU O6'eKT MpaBa iHTeneKTyasbHOI BACHOCTI
MOXe He TifIbK/ NOoro NpaBOBMACHNK, a 1 iHWA ocoba, AKa oTpmMmana focTyn Ao Luboro 06'ekta). Cama
TpaH3aKLUifA He NiATBepAKy€E NPaBo BIACHOCTI Ha iHTeNeKTyanbHWI NPOAYKT, BOHa NLLE BKA3YE, L0 Taka
nia Binbynaca B neBHMI vac. Lle 03Hauvae, Wwo BiZOMOCTi Npo NpPaBOBMACHMKIB, HafaHi nnatpopmoto,
MO>KYTb Oy TV 3rofoM y CyJOBOMY NOPALKY CNPOCTOBaHi.

Po3mileHHA pi3HOpigHUX 06'eKTiB Ha NNaTdopMi 3aaTHE NPUBECTU A0 HU3KKM Npobrem. J1. HoBocbonosa
i O. MpuHb BiA3HavaloTb: «...popMa ToBapy Moxe OyTu 3axuuieHa AK 00'eKT aBTOPCbKOro npa.a, AK

3% Zhang N., Zhong S, Tian L. Using Blockchain to Protect Personal Privacy in the Scenario of Online Taxi-hailing. International
journal of computers communications & control. 2017. N2 6. P. 886.

3 lWaxHa3apoB b.A. KomnnekcHad B3avMOCBA3b ONOKYENH-TEXHOMOrMN U OOBEKTOB WHTENNeKTyasbHOM COBCTBEHHOCTU
B TPAHCrPaHMYHbIX YaCTHONPABOBbIX OTHOLWeHKAX. [paBo. »KypHan Bbicwen wkonbl 3koHoMuKKu. 2019. N2 5. C. 134.

" Yaga D., Mell P, Roby N., Scarfone K. Op. cit. P. 53.

" Onudep B., Onudep H. KomnbloTepHble ceTu. MpuHUMMbI, TEXHONOTMK, MPOTOKOSbI : Yy4ebHUK ans By3oB. CaHKT-lMeTepbypr :
Mutep, 2016. C. 44.

Pymanues W.A. bnokyeliH n npaeo. [MpaBo B cdepe VIHTepHeTa : cOopHUK cTaTeln / oTB. pea. M.A. PoxkoBa. Mocksa : CtaTyT, 2018.
.167.

Apxvnos B.B. IHTepHeT-npaBo : yuebHUK 1 NpakTUKym Ana 6akanaepraTa 1 marmctpaTtypbl. Mocksa : fOpaiit, 2016. C. 48.
Blockchain - Key Legal and Regulatory Issues. (last accessed: 11.11.2019).
PymaHues W.A. BnokyeunH n npaBo. [MpaBo B cdepe VIHTepHeTa : cOopHUK cTaTeln / oTB. pea. M.A. PoxxkoBa. Mocksa : CtaTyT, 2018.

CaBenbes A./. nekTpoHHasa Kommepuua B Poccun 1 3a pybexkom: npaBoBoe perynuposaHue. Mocksa : CtatyT, 2016.
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N
IS
NPOMKCNOBMI 3pa3ok abo AK TOproBesibHa MapKa»; «...CMiBBIAHOLWEHHA MpaB Ha Taki MapanenbHi
06'eKTM € CKNagHUM i 3a aKTMBI3aLii Mpouecy po3nopAgKeHHA HUMU MOXe MPU3BECTM LO CePNO3HUX
IOPUANYHUX PUNKIB»Y.
— [Mpobnemoto TakoXK CTa€E cUTyalif, KoM B GIOKYEH BKIIOYAETbCA 3a00POHEHNIN akTB (Hanpuknag,
006'eKT, NMOLIMPEHHA AKOro MOPYLUYE aBTOPCbKI NpaBa iHWOi 0cobu), agxe 3MiHU BHOCUTY MPAKTUYHO
HEMOXJINBO.

BucHOBKM. 3acTOCYBaHHA TeXHONOTIT 6I0KUelH Y chepi iHTeneKTyanbHOI BNAaCHOCTI Aa€ 3MOry iCTOTHO MO-
[epHi3yBaTy iCHYI0UMIN apceHan TeXHIUHMX 3aC06iB, L0 BUKOPUCTOBYIOTbCA AJ1A OXOPOHU NPaB iHTeNeKTyabHOI
BMACHOCTI. BoKYelnH fa€e 3mMory CKOpUCTaTUCA anbTepHATUBHUM BapiaHTOM ¢ikcauii aBTOpCcTBa — PO3MICTUTU
TBip y Ny6niyHOMy feLeHTpanizaoBaHOMY pPeecTpi.

TexHonorisi 67I0KYeH He MOoXe NMOBHICTIO 3anobirT! NOPYLUEHHAM NPaB iHTENEeKTYyanbHOI BACHOCTI, came
TOMY FO/IOBHY POJib MOBMHHO BifjirpaBaTyi 3aKOHOAABCTBO.

TexHonoris 61oKYelnH fae 3Mory 6inbLUO MiPOO rapaHTyBaTV iHTEPeCH CyCninbCTBa, OCKINbKN BKITIOYEHHSA [0
peecTpy 06'eKTiB iHTeNIeKTyaNIbHOI BMACHOCTI 3aN1eXUTb Bif pe3ynbTaTy nornepenHboi Mogepalii faHoro 06'ekTa, a
BiJ BKJIOUEHHSA B peeCTp — MalbyTHA 060poTo3aaTHICTb 06'eKTa. Lie MOBMHHO CMOHYKaTy TBOPLB Y NpoLeci CTBO-
PEeHHSA TBOPY BiAMNOBifanbHO CTaBUTUCA A0 AOTPUMAHHSA MPaB iHTENeKTYabHOI BACHOCTI iHLIKX OCib.

4

AHomauis

Y nponoHoBaHin CTaTTi NpoaHanizoBaHO MOXMBICTb BUKOPUCTAHHA TEXHONOTIN PO3MOAiNeHNX PeEeCTpiB i3
BMKOPUCTAHHAM MexaHi3miB Kpuntorpadii (bnokuerH) Ana winen oXxopoHu iHTeneKkTyanbHOI BnacHocTi. [locni-
[PKEHO CYTHICHI XapaKTepUCTUKIN TEXHONOTT, NPUHLMNN iT PYHKLIOHYBaHHS Ta OKpeMi pi3HOBKAW. 3BEPHYTO YBa-
ry Ha focBif KpaiH €sponencbkoro Coto3y Ta CLUA, a Takox BcecBiTHbOT opraHisauii iHTenekTyanbHOI BNaCHOCTI
o0 BMKOPUCTaHHA Niathopm Ha 6a3i 6nokueliH-TexHonorii. Ocobnumsy yBary npuaineHo aHanisy nepesar Ta
HeLoNiKiB BUKOPUCTAHHA TakoT TEXHOSOTIT Y cdepi iHTeneKTyanbHOI BaCHOCTI.

4

Summary

In the offered article the possibility of use of technologies of the distributed registers with use of mech-
anisms of cryptography (blockchain) for the purposes of protection of intellectual property is analyzed. The
essential characteristics of the technology, the principles of its functioning and some varieties are studied. At-
tention is paid to the experience of the European Union and the United States, as well as the World Intellectual
Property Organization in the use of platforms based on blockchain technology. Particular attention is paid to
the analysis of the advantages and disadvantages of using such technology in the field of intellectual property.
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Knoyosi cnosa:

0epXasHa MAeMHUUSA, pexum 0epxasHoi maeMHuyi, npoyedypa donycky 0o 0epxxasHoi maemHuyi, npouedypa
docmyny 00 OepasHoOi MAaeMHUYj, 00Nyck 00 0epKasHOT MAEMHUY.

[na YKpaiHu AK He3anexHol 4eMOKpaTUYHOI MPaBoBOI AepaBu BIJOMOCTI, WO CTaHOBMATb AeprKaBHYy Ta-
EMHULIO, MalOTb CTPaTeriyHe 3HaYeHHA, PO3rofIoLEeHHA AKMX MOXe 3aBAaTh 3HAYHOI WKOAM 1T HauioHaNbHUM
iHTepecam Ta 6e3neui. OqHUM 3 OCHOBHUX OpraHi3aLiiHO-NPaBOBMX 3aX0/liB OXOPOHY IePKaBHOT TAEMHWL, O
3anpoOBaAXKyTbCA AePXKaBolo, € CrewianbHNU NOPAJOK AOMYCKY Ta JOCTYNy rpOMagAH A0 BifOMOCTEN, Wwo CTa-
HOBMIATb TaKy TAEMHULIO. YNOPAAKYBaHHS QiANbHOCTI WOAO AOMYCKY Ta AOCTYMY OCiO [0 Aep’KaBHOI TAaEMHUL,
AK i 3aranom npouenypwv 3abe3neyeHHA OXOPOHM AePKaBHOI TAEMHUL, €, 3 0fHOro 60Ky, 3anNopyKo AoLifb-
HOCTi 1 3aKOHHOCTi 0OMEXeHOro AoCTyny A0 TaEMHOI iHGOopMaLii, 3 iIHLWOro — Ma€ Ha MeTi HefonyLeHHs 6yab-
AKUX NopyLLIeHb Npas Ta cBo6OA NoanHY | rpoMagsaHUHA. 3'ACOBYIOUN CYTHICTb Ta MPaBOBY NpPUpPoAY [OMYCKy
[0 OeprKaBHOI TAaEMHULI, CNif, nepL 3a BCe, Bifj3HAYMTK, WO HaJaHHA Takoro AOMNycKy, BiAnoBiAHO A0 3aKOHY
YkpaiHu «[po gepxaBHy TaeMHULo» (Aani — 3akoH N2 3855-XI1), nepenbayac: a) BU3HaueHHA HeO6XigHOCTI po6o-
TU rPOMaZAHVHA i3 ceKpeTHOto iHbopMali€eto; 6) nepeBipKy rpomagaHHa Y 3B'A3KY 3 JOMYCKOM A0 AepPKaBHOI
TAaEMHUL; B) B3ATTA FPOMagsHMHOM Ha ce6e NMcbMOBOro 3060B’A3aHHA LWOA0 36epeXkeHHsA Aep>KaBHOT TAEMHM-
Ui, AiKa byae Nomy [OBIpeHa; I) ofieprKaHHsA Y NMMCbMOBI GOpPMi 3rogun rpomMagsaHnHa Ha nepepbayeHi 3aKkoHOM
06MeXXeHHSA NpaB Y 3B'A3KY 3 NOro oNyCKoM [10 filepKaBHOT TAEMHULL; [1) O3HAaNOMJIEHHA rPOMaAHUHA 3 MipOto
BiNOBIAANIbHOCTI 33 MNOPYLUEHHA 3aKOHOAABCTBA NPO AepKaBHY TaeEMHUL'. OTXe, AnsA Toro wob o3Hanomu-
TUCA 3 NEBHOI CEKPETHOW iHPopMaLi€lo, FPOMafAHMH NepeayCiM NOBUHEH OTPUMATK JOMYCK [0 CEeKPETHOI
iHbopMaLii (pepxaBHOI TaEMHNMLI), TOBTO Y BU3HAaYEHOMY 3aKOHOM MOPALAKY OPOPMUTY JOKYMEHTASIbHO CBOE
npaBo Ha JOCTyn Ao Takoi iHbopmaLii.

Ha 3akoHOoAaBUOMY PiBHI OBOJ YAaCTO BXKMBAIOTbCA MOPAA TaKi TEPMiHW, AK «A0MYCK A0 AepKaBHOI TAEMHU-
Li» Ta «QOCTYyN A0 AePKaBHOT TaEMHMLi». Came TOMY 3a3HaueHi TepMiHU NoTpebytoTb Kopenauii. Tak, fonyck o
LePaBHOT TAEMHUL — Lie opOpMIIeHHA NpaBa rPOMaAAHMHA Ha JOCTYN 10 CceKpeTHoI iHGopMalLlii, Lo BKOYaE y
cebe npoueaypy opopMiieHHA NpaBa Ha POOOTY 3 AePKABHOIO TAEMHULIEID, SIKA CKNAJAETbCA 3i 360py Ta NoaaH-
HA HeOOXigHNX AOKYMEHTIB, NPOXOAXEHHSA BiANOBIAHOI NepeBipKu, 03HaNOMMEHH:A 3 OOMEXeHHAMM NpPaB TOLLO.
HatomicTb goctyn fo AeprkaBHOI TAEMHULI SIBASIE COO00 HafiaHHA MOBHOBAXXHOK NMNOCAZ0BOI 0COO0I0 [03BOY
rPOMafAHUHY Ha O3HaNOMIIEHHA 3 KOHKPETHOI CEKPETHOM iHGOpMaLli€lo Ta NPOBaXeHHA AifANbHOCTI, NOB'A3a-
HOI 3 Iep>KaBHOI TAEMHULIELD, Y 3B'A3KY 3i CJTY>KOOBOIO, HAyKOBOIO, AOCIAHNLIbKOI a0 BUPOOGHMYOLO AisNbHICTIO.

3a cBOIM 3MICTOM JONYCK JO Aep>KaBHOI TAaEMHUL € NpoLeaypoto, TOOTO BCTAHOBNEHMM 3aKOHOAABCTBOM
NopPAAKOM AiANbHOCTI, AKUN TPMBAE Y Yaci Ta MA€ Ha MeTi JOCATHEHHA IOPUANYHO 3HAYMMOro pe3ynbraTy. Taka
npoueaypa 3a CBOIM 3MiCTOM € aAMIHICTPATUBHOIO Ta MICTUTb Y CBOIN CTPYKTYPi CYKYMHICTb NpoLefypHuX gin,
AKi 3AiACHI0TbCA He 6e3CMCTEMHO, @ Y 3aKOHOABYO BU3HAYEHI MOCNIAOBHOCTI, 3HAXOAATLCA MixK CO6010 Y 1o-
riYHO-PYHKLiOHaNbHOMY 3B'sI3KY.

OKpim npoueaypHUX AiN, AKi € NePBMHHMM €leMEHTOM, 0 CTPYKTYPU TaKoXK HanexkaTb cTagii Ta eTanu.
Mpu LbOMy BMOKpPEMNEHHA eTaniB € HEOOOB'A3KOBUM, OCKIJIbK/ BOHUW € NNLIe BHYTPILHbO BifOKpPEMIEHUMN

' Tpo pepxaBHy TaemHuMUo : 3akoH YKpaiHu Big 21 ciuHa 1994 p. No 3855-XIl. data oHoBneHHs: 14.01.2020. URL :
http://zakon4.rada.gov.ua/laws/show/3855-12 (gata 3BepHeHHA: 01.02.2020).
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YyacTMHaMM CTafin. 3aranom BUAAETbCA MOXKITMBUM BU3HAYMUTI MPOLeAypPY AOMYCKY A0 AepPXaBHOI TAEMHMLI AK
YCTaHOBMIEHWI Ta PerfiameHTOBaHMI 3aKOHOAABCTBOM MOPSAOK Aili YNOBHOBaXXeHUX Cy6'eKTiB Wopo odpopm-
NEeHHSA NpaBa Ha JOCTYN 10 ceKpeTHoI iHpopMmaLlii, KoTpuii BKNtoUae B cebe HU3KY NOCNifOBHMX CTag N, KiHLEBUM
pe3ynbTaToM AKOro € 0GOPMIIEHHA AOCTYNY A0 AePKaBHOI TAEMHUL 260 BiAMOBa B TaKOMYy.

AIK yABNAETbCA, NpoLeaypa AONYCKYy [0 AeprkaBHOT TAEMHULI CKNaAaEeTbCA 3 TakKUX CTagin, AK: 1) BU3HayeH-
HA NigcTaB Ta 06rpyHTYBaHHA 06CTaBMH HEOOXIAHOCTI OTPUMAHHA JONYCKY [0 AepXKaBHOI TaEMHUL; 2) 36ip Ta
nofaHHA JOKYMEHTIB ANna opopMieHHs AOMNYCKY A0 Aep>kaBHOI TAEMHUL; 3) cnevianbHa nepeBipKa; 4) BUHeCEH-
HA pilleHHs; 5) ocKapKeHHA pilleHHsA (PaKynbTaTUBHa CTadis).

Mpouenypa ponycky Ao AepKaBHOI TAEMHMLI € BaXNMMBUM CKMAAHUKOM CUCTEMU 3aXUCTY AepaBHOI Ta-
EMHMLi Ta CBOEPIAHMM Gap'epom ana 6e3nifcTaBHOro O3HaMOMIIEHHS i3 ceKpeTHo iHbopMadieto. 3rigHo 3i
CT. 22 3aKkoHy N2 3855-XIl, Bonyck [0 AepaBHOI TAEMHULI HAAAETbCA Ai€3AaTHUM rpOMagAaHam YKpaiHv BiKOM Bif
18 pokiB, AKi NOTPebyOTb MOro 3a YyMoBaMu CBOET Cy»k60BOI, BUPOOHNYOT, HAYKOBOI Y/ HayKOBO-TEXHIYHOI Ai-
ANbHOCTI abo HaBYaHHA (poboTa 3 CEKPETHUMN BUHAXOZaMU, HAaNUCaHHA AUCepPTaLiiHOMO AOCIAKEHHSA TOLLO).
OKpiM 3a3HayeHoro, 3aKOHOM BM3HAYaloOTbCA CTYMEHi CeKpeTHOCTI iHpopMaLii, BiANOBIAHO OO AKMX BCTAHOB-
neHo Gopmu JONYCKy A0 feprkaBHOT TaEMHULI: a) dopmMa 1 — ana poboTu i3 cekpeTHoto iHGOopMaLi€tD, WO Mae
CTYMeHi CEKPETHOCTI «0COBNNBOI BaXKNMBOCTI», «LiIKOM TAEMHO» Ta «TaEMHO»; 6) popma 2 — ana poboTu i3 ce-
KpeTHo iHbopMaLi€lo, Lo Ma€E CTyNeHi CEKPETHOCTI «LiTKOM TAaEMHO» Ta «TaEMHO»; B) dopma 3 — ana poboTtu
i3 ceKpeTHolo iHpOopMaLli€to, O MAE CTYNeHb CEKPETHOCTI «TaEMHO». BignosigHo no ¢opm gonycKy pisHATbCA
CTPOKM iX gii: a) ana ¢opmun 1 — 5 pokis; 6) ans dopmm 2 — 7 pokis; B) 4nst dopmm 3 — 10 pokis?.

MopAap i3 UMM 3aKoHoAaBeLb Nepenbayae BUHATKM, KONMW AOMNYCK OO AEePKaBHOI TAEMHMLiI MOXe Haja-
BaTUCA rpomagsaHam, AKi He focAarHynm 18-piyHoro Biky, abo iHo3emusAM Ta ocobam 6e3 rpomagsaHCcTBa. Tak,
rpomagsaHam BikOM Bif 16 poKiB MOXe HagaBaTUCA fOMNYCK A0 AeprKaBHOT TAEMHULI 3i CTYNEHAMN CEKPETHO-
CTi «UiNIKOM TAEMHO» Ta «TAEMHO», @ BiKOM Bifj 17 pOKiB — 3i CTyneHem CeKpeTHOCTi «0COBNNBOT BaXK/INBOCTi».
Taki BUNagKy BM3HAYalOTbCA MiHICTEPCTBAMUM Ta iHWUMK LEHTPaibHMMM OpraHamu BMKOHABYOI Blagu, Wo
norofxyeTbca i3 Cnyxo6oto 6e3nekn Ykpainu (nani — CBY). LLlo ctocyeTbca goctyny [0 Aep’kaBHOI TaEMHML
iHO3eMmUiB Ta ocib 6e3 rpoMagAHCTBa, TO MiACTaBaMu A4St HAJAHHA TaKOro AOCTYNY € MiXKHapOAHWIA [OroBip
YKpaiHu, 3roia Ha 060B’A3KOBICTb IKOro Haga€eTbcsl BepxoBHoto Pafgoto YkpaiHu, abo BMOTMBOBaHe po3nops-
LKeHHA Mpe3npeHTa YKpaiHu. YMOBOIO JOCTYNY iHO3eMUiB Ta 0Cib 6e3 rpoMaasaHCTBa A0 fEP’KaBHOI TAEMHULL
€ BONOAIHHSA cneuianbHUMM 3HAHHAMMW Y/ HaBUYKAMW ANsi BUKOHAHHA pob6iT, NOB'A3aHUX i3 AepKaBHO Ta-
€MHULEID, ab0 iCHYIOTb BUHATKOBI 06’€KTMBHI 06CTaBMHM ANA HagaHHA JOCTYyny i Taki iHO3eMLUi Ta ocobu 6e3
rpoMagAHCTBa B3ANN NMUCbMOBI 3060B's13aHHS LW OO0 30epeXXeHHsA Aep»KaBHOT TAaEMHUL, Ao SIKOT IM nepepnba-
yaeTbcs Hagatu gocTyn?. Mpu ubomy CBY Befie LeHTpani3oBaHMin 061iK ceKpeTHOT iHpopMmaLlii, SsKka Haga€eTbcA
iHO3eMLAM Ta ocobam 6e3 rpoMaasiHCTBa.

TakMM YUMHOM, MOKHa FOBOPUTY MPO BUOKPEMISIEHHA NepLUol cTafil HaAaHHA ONYCKY A0 Aep’KaBHOI Ta-
EMHUL — BU3HAYEHHA NiACTaB Ta OOFPYHTYBAHHA OOGCTAaBUH HEOOXiZHOCTI OTPUMAaHHA JOMycKy. Br3HaueHHA
HeoOXigHOCTI POOOTK i3 CeKPETHMMM JOKYMEHTaMK, AK NPaBuo, BU3HA4YaeTbcA abo 0coboto camocTiliHO, abo
KepiBHMKOM MNiANPUEMCTBA, Ha AKOMY NPaLIlOE FPOMafAHNH, Hece Cy0y un HaBYaeTbCA. [pomafAaHIH, Wo npe-
TEHJY€E Ha OTPUMAHHA JOMYCKY, MOBUHEH Y NUCbMOBIN popMi 3BEPHYTUCA A0 KOMMeTeHTHOro opraHy (CBY) i3
NTNCTOM-OOI'PYHTYBAHHAM, Y AKOMY YiTKO CpOpMynbOBaHO MiACTaBU, AKUMIN OOI'PYHTOBYETbCA HEOOXiAHICTb Ha-
[JaHHA BiANOBIAHOro AOMYCKY.

HactynHoto cTagieto € 36ip Ta nogaHHA JOKYMEHTIB AN odOpPMIIEHHsA JOMNYCKY A0 Aep>KaBHOI TaeMHULI. Ha
Ui cTagii BigOyBa€eTbCA 36ip Ta NOAAHHS 4O KOMMNETEHTHOMO OpPraHy HEOOXiAHUX JOKYMEHTIB, MeANYHUX JOBIAOK
Npo BiCYTHICTb NCUXiYHMX 3aXBOPIOBaHb Ta HU3Ka IHLWMX JOKYMEHTIB, AKi HEOOXifHi AnsA odOopMAEeHHA [ONYCKY
[0 fepXaBHOI TAEMHNL.

Micna BM3HaUYeHHA HEOOXiQHOCTI POBOTY i3 CEKPETHUMM BiZOMOCTAMN 0COba 3aMOBHIOE aHKETY BCTAHOB-
neHoro 3pa3ska. Ocoba nonepeaKaeTbcs, WO HagaHHA HeAOCTOBIPHUX BiJOMOCTEN Npo cebe € NigcTaBoo And
BiIMOBW Y HafaHHi gonycky. [1o 3anuTy TakoX JOJAETbCA aHKeTa, AKY 0coba 3anOBHIOE BlAaCHOPYYHO, 3BipeHa
NpauiBHUKOM pPeXXMMHO-CeKpeTHoro oprany (aani — PCO), Ta nignuncye 30608’A3aHHA NPo 36epeKeHHsA fepxKaBs-

2 Tlpo pepkaBHY TaeMHMU : 3akoH YKpaiHu Big 21 ciyHa 1994 p. N2 3855-XIl. [ata oHoBneHHa: 14.01.2020. URL :
http://zakon4.rada.gov.ua/laws/show/3855-12 (gata 3sepHeHHsA: 01.02.2020).

3 TlonoXeHHA NPo NOPAAOK MiArOTOBKM JOKYMEHTIB LWOAO HafaHHA AOCTYNY O AePKaBHOI TAEMHML iHO3eMUAM Ta ocobam 6e3
rpomagsHcTBa : Ykas MNpe3unpaeHTa Ykpainu Big 17.07.2006 N° 621/2006. lata oHoBneHHs: 17.07.2006. URL : https://zakon.rada.gov.

ua/laws/show/621/2006 (faTa 3BepHeHHs: 01.02.2020).
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Hoi TaemHuUi. MNicna nonepeaHboi cnisbecign 3 KaHAMZATOM Ta oro nepeipku PCO HeoOXigHI OKYMEHTY Haa-
cunarTbca AnAa noganbol nepesipkn o CbY, AKa € ronoBHMM OpraHomM, WO BUPILWYE NMUTaHHA NPO HaJaHHA
[ONYCKy [0 AepaBHoi TaeMHMLi. DopMu LOKYMEHTIB, AKi He06XigHO NoaaTy Ana opopmneHHsA AONYCKY A0 Aep-
»KaBHOI TaEMHWUL, BcTaHOBNeHO Haka3zom CBY «[Mpo 3aTBepaXeHHA GOpM AOKYMEHTIB Ana 0popMIIeHHA rpoma-
AAHaM JONYCKY A0 AepXKaBHOI TAaEMHUL Ta MOPALKY iX 3aMOBHEHHA»®,

3acnyroBye Ha yBary AymKa BYeHMX LLOAO HEOOXIAHOCTI BCTAHOBNIEHHA KOJ1a OPraHiB, 40 KOMMeTeHL i AKX
6yno 6 BiHeceHo BMpiLLeHHs fonycKy abo nepefavi okpeMmx BUAIB CEKPETHUX BiAOMOCTEN, WO Aano 6 3mory
BMOPAAKYBaTX NpoLecu AoNyCKy [0 CeKPeTHOT iHPpopMalLlii Ta BUOKPEMUTM OpraHu, Lo BiAnoBigaoTb 3a HajaH-
Hs1 JOMNYCKY [0 NEeBHOro BUAY CEKPETHMX BifOMOCTENR®,

TpeTa cTapia — NpoxoKeHHs crievianbHoi nepeipky CBY. Y6auaeTbcs, WO UA CTagia € HalBaXXNUBILLIOK cepen
YCiX IHLIMX, OCKIiNbKK 6araTto B YoMy came Ha Ll CTaglil BUPILLYETbCA NUTaHHSA, un 6yae HalaHUA JOMYCK 0 feprKaB-
HOI TaeEMHUL. 3a3HauyeHa nepeBipka Ma€e HeodiLliiHy Ha3BYy «aHKeTa Ha YecHiCTb». Y pasi HeobxiaHocTi CBY Moxe
[OJTyYaT [0 NPOBELEHHA NepeBiPKN iHLWI epaBHi OpraHu, OTPMMYBATY Bifl HUX BUCHOBKM 3 OKPeMUX MUTaHb Ta
BpaxoByBaTy iX Nif YaC BUHECEHHA OCTaTOYHOrO PilleHHA WoJO HafjaHHA JOMyCKy A0 AepaBHOI TaEMHULI. HUHI,
BPaXOBYHOUM BESIMKUIA PiBEHb CMiBPOBITHALTBA MiXK fiep>KaBHMU OpraHamu YCiX JTAHOK Ta LUMPOKE 3anpoBaKeHHs
€NeKTPOHHOIO YpALYBaHHS, BUKPUTTA HEMNpPaBAVBMX BiGOMOCTEN NPo 0Coby He CTAHOBUTb MPaKTUYHOI Npobnemu.

MNepeBipKa, AKY NPOXOAUTb FPOMaAAHMH y 3B'A3KY 3 AOMNYCKOM [0 AepaBHOI TAEMHULI, 3AiNCHIOETbCA Y
MicAYHUI TepMmiH. Taka nepesipka nepepbaveHa 3akoHom N2 3855-XIl Ta «[1po onepaTBHO-PO3LLYKOBY AiAsb-
HiCTb»®. BapTo 3a3HaumnTy, WO y MUHYNin peaakuii 3akoHy N2 3855-XIl cTpok Takoi nepeBipKu CTaHOBUB ABa Mi-
cAUi. 3MEHLUEHHA CTPOKY NePEBIPKN € MO3UTUBHUM MOMEHTOM i3 NOMNAZY CMPUAHHA NPOBEAEHHIO GinbL one-
paTVBHOI NepeBipKNn.

3 aHanisy YMHHOro 3aKOHOAABCTBa 3POOIEHO BUCHOBOK, WO Mif YaC NPOXOAXKEHHSA L€l cTagii npegmeTom
nepeBipKM €: No-Neplue, AOCTOBIPHICTb BifoOMOCTeN, AKi 6ynn HagaHi rpomagaHamu, WO NoTpebyoTb AOMNYCKY
[0 [ep>KaBHOI TAEMHUL; MO-Apyre, HAaABHICTb 0OCTaBUH, AKI MOXYTb OyTV NigcTaBaMu AN BiAMOBM Y HafaHHI
BignoBigHoro gonycky. Tak, BignosigHo fo cT. 23 3akoHy N2 3855-XIl, y HapgaHHi fonycky 10 Aep>KaBHOI TAEMHU-
Ui NOBMHHO BYTV BIAMOBNEHO Y pasi: a) BiACYTHOCTI y rpomMasiHUHa 06rpyHTOBaHOI HeobXiAHOCTI B poboTi i3
CekpeTHolo iHpopMaLi€to; 6) CpUAHHA FTPOMAAAHMHOM AiANbHOCTI iIHO3EMHOI iep>KaBu, iIHO3eMHOI opraHisauii
yn iX NpeACcTaBHUKIB, a TaKOX iHO3eMLiB UM 0Cib 6e3 rpomMafsHCTBA, WO 3aBAAE WKOAM iHTepecam HalioHanb-
HoI 6e3nekun YKpaiHu, abo yyacTi rpomMajsaHMHa B QiANbHOCTI NOAITUYHUX NAPTi Ta rPOMALCbKUX opraHisauin,
BiANbHICTb AKUX 3a00pOHEHa y NOpsAAKY, BCTAaHOBEHOMY 3aKOHOM; B) BiAMOBM rpoMajsaHUHA B3ATU Ha cebe
NMMCcbMoBe 3000B'A3aHHA WOA0 36epeXKeHHs Aep»KaBHOT TAEMHML, AKa Oyze oMy [OBiPeHa, a TaKOX 3a BigcyT-
HOCTi 1oro NCcbMOBOI 3roan Ha nepepbayeHi 3aKOHOM OOMeXeHHA NpaB Y 3B'A3KY 3 [JOMYCKOM [0 fepaBHOT
TAEMHUL; T) HAABHOCTI Y rpOMafaHNHA CYAUMOCTI 3a TAXKKi a0 0CO6/IMBO TAXKIi 3/10UMHM, HE MOralleHol Yn He
3HATOI B yCTAHOBJIEHOMY MOPAAKY; I') HAABHOCTI Y rpOMafAHUHA NCUXIYHNX PO3MaAiB, AKI MOXKYTb 3aBAaTL LIKO-
[N OXOPOHi AepKaBHOT TaeMHMLI. Mpy LboMmy BiiMoBa € 060B'A3kom CBY 3a nepeniyeHnx 06CTaBUH.

MpoTe, 3rigHO 3 u. 2 cT. 24 3akoHy N2 3855-XIl, y HafiaHHi JONyCKY 10 Aep>KaBHOI TAEMHULL MOXe OyTu BigMOB-
NEHO TaKoX y pasi: a) NOBiZOMNIEHHA rPOMaAAHUHOM Mif Yac 0GOPMIIEHHA LOMYCKY HEAOCTOBIPHUX BifOMOCTEN
npo cebe; 6) NOCTINHOrO NPOXMBAaHHA rPOMafAsSHUHA 3a KOPAOHOM ab0 0POPMIIEHHA HUM [OKYMEHTIB Ha BU-
34 ANs NOCTIMHOrO NPOXKMBaHHSA 32 KOPAOHOM; B) HEBUKOHAHHSA rPOMagAHNHOM 060B'A3KIB LWOAO 36eperkeHHs
AEepKaBHOI TAEMHUL, SIKa MoMy AoBipeHa abo foBipsnacs paHilwe’. Tak, KOHCTPYKLiA «<Moxe 6yTh BigMOBIIEHO»
BKa3y€ Ha BUCHOBOK, LLIO PiLllleHHA NPO BiAMOBY y AOMYCKY 3a 3a3HayeHWX NifCTaB NOKNadaeTbcA Ha po3cyq CBY.

3a pe3ynbraTamu NepeBipkn rpoMagAaHnHa opraHamu CBY y n'ATuaeHHWI CTPOK 3i AHA Ti 3aKiHYeHHA Hagcu-
NAETbCA [0 AeprKaBHMX OpraHiB abo opraHiB MiCLLeBOro camoBpPAAYBaHHSA, MiANPUEMCTB, YCTaHOB, OpraHisauii,
O 3BEPHYNNCA 3 NPMBOAY HafAaHHA rPOMagAHaM JOMYCKY A0 AepXKaBHOI TAEMHUL, MOBIAOM/IEHHSA LWOAO Ha-
[AHHA rPOMaAAHNHY JONYCKY A0 AeP*KaBHOI TAaEMHULi a60 BIAMOBY y MO0 HaJaHHi.

4 Tpo 3aTBepmkeHHA GOpM AOKYMeHTiB ANnA O0DOPMNEHHA rpomajsHam [OMYCKy O AepX<aBHOI TaeEMHWLi Ta nopamky ix
3anoBHeHHs : Haka3 Cny»x6u 6e3neku YkpaiHu N2 26 Big 04.02.2002. lata oHoBneHHs: 04.02.2002. URL : https://zakon.rada.gov.ua/
laws/show/z0179-02 (naTa 3BepHeHHs: 01.02.2020).

5 Kopmnu B.A. OpraHisauiiHo-npaBoBi 3acagy NoNiTUKN iHpopMaLiriHoi 6e3nekn YkpaiHu. Opeca : KOpua. n-pa, 2003. C. 123.

¢ TMpo onepaTMBHO-PO3LLYKOBY AiANbHICTb : 3aKoH YKpaiHu Big 18.02.1992 N° 2135-XIl. JaTta oHoBneHHsA: 12.11.2019. URL :
http://zakon.rada.gov.ua/laws/show/2135-12 (gaTa 3BepHeHHsA: 01.02.2020).

7 Tpo pepaBHY TaEMHUU : 3akoH YKpaiHu Big 21 ciuHAa 1994 p. N° 3855-XIl. [Jata oHoBneHHsA: 14.01.2020. URL :
http://zakon4.rada.gov.ua/laws/show/3855-12 (gata 3BepHeHHA: 01.02.2020).
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OTKe, UeTBEepPTOIO CTafi€l0 € CTafiA BUHECEHHA pilleHHA. Ha uin cTagii BAHOCUTBbCA pilleHHA NPO HafaHHA
rpomMagAHUHY JONYCK A0 AeprkaBHOI TaEMHML. Cnig ckasaTy, WO HaflaHHA JONYCKY A0 AepaBHOI TaEMHMLI ne-
penbayae HagaHHA JOCTYNY [0 AePXKaBHOI TAEMHUL, AKMI TaKOX 3aTBEPAKYETbCA BiANOBIAHMM Haka3om abo
NMUCbMOBUM PO3MOPALKEHHAM KepiBHMKa yCTaHOBW. epel BMAAHHAM Haka3y ocoba nignucye 3060B'A3aHHA
npo 36epexxeHHsA AepKaBHOI TAEMHNL, MPO 3roay Ha oOMeXeHHA feAKuX il NpaB y 3B'A3KY 3 AOMYCKOM A0 Aep-
»aBHOI TAEMHNL Ta NPO O3HANOMIIEHHSA i3 3aKOHO4aBCTBOM LLOAO BiANOBIAaNIbHOCTI 3@ MOPYLUEHHA Aep>KaBHOI
TAaEMHUL.

Big MOMeHTy BAaHHA Haka3y NpoO HafjaHHA AOMYCKY TPOMAAAHMNH YBAXKa€TbCA TakMM, LLIO OTPMMAB JOMYCK
[0 lep>KaBHOI TAEMHULLi Ta MA€ BCi 3aKOHHI NigcTaBy AN1a poboTy i3 CEKPETHMMU MaTepianamu BignoBigHOro cTy-
neHs cekpeTHocTi. OfHaK TYT CAif 3a3HaunTy, WO ocoba Ma€e NpaBo Ha O3HaMOMIIEHHSA He 3 Oyab-AKO ceKkpeT-
Hoto iHpopMaLli€to, a TiNbKK 3 Ti€l, fiIKa € HeobXigHOW Ans CNy>KO60BOI, BUPOOHMYOI, HAYKOBOT Y/ HAaYKOBO-A0-
CNigHOT AisnbHOCTi abo HaBYaHHSA. AKLLO X Taka iHGOopMaLia He 3ymoBieHa 3rajaHnMn BULLE BUAAMM BiANbHOCTI,
TO y AOCTYNi A0 TaKol iHbopMaLii 0cobi Moxe 6yTu BigMoOBieHo. PilleHHs Npo BiAMOBY HafJaHHA TaKOro AOCTYNy
0coba Ma€e NPaBo OCKAPXKMTM JO NOCAaAOBOI 0COOU BULLOTO PiBHA ab0 A0 aaMiHICTpaTMBHOO Cyay.

[JouinbHo 3BepHYTU OKpeMy yBary Ha NUTaHHA HajaHHA [ONYCKY [0 AepPKaBHOI TaEMHMLi Cy6’eKTaM KprMi-
HanbHOro npouecy. 3rigHo 3 U. 4 ¢T. 517 KpumiHanbHo-npoLecyanbHOro kogekcy Ykpainu (gani — KIMK YkpaiHn),
«[QONyCK JO MaTepianis, AKi MICTATb BIGOMOCTI, LLIO CTAaHOBATb AepPrKaBHY TAEMHMLIIO, HAAAETbCA 3aXUCHMKaM Ta
3aKOHHMM NpefCcTaBHMKaM Mifo3pioBaHOro, 06BNUHYBaYeHOro, MoTepnifioMy Ta iXHIM NpeAcTaBHMKaM, Nepekna-
[ady, ekcnepTy, cnewianicTy, CekpeTapto Cy4oBOro 3acifaHHaA, CyJoBOMY PO3MOPARHNKY, AKAM HalaHO JOMyCKy
[0 fepKaBHOT TaEMHUL Ta AKi NoTpebytoTb NOro nif Yac 3aiNCHeHHs CBOIX NpaB i 060B'A3KIB, NepeabdayeHnX LM
Kogekcom, Buxogaum 3 06CTaBrH, yCTAaHOBJIEHMX Mif Yac KpMMiHaNbHOIo NpoBagKeHHA»2, [Mpu ubomy Bianosia-
He pilleHHA NPo HagaHHA JONYCKY [0 MaTepianiB CrpaBu, WO MICTATb AepXaBHY TAEMHULIO Ta iT MaTepianbHUX
HOCIiB, NpuiMaeTbca y Gopmi Hakasy abo po3nopadKeHHA KePiBHMKOM OpraHy AOCYAOBOro po3ciigyBaHHs,
NPOKYPOPOM, CyfoM. Y 3B'A3KY i3 3a3HaYeHVM BMHMKAE MUTAHHA, YN € TaKe PilleHHA npoLecyanbHUM, OCKiNTbKM
CyOOBI pilleHHA MOXyYTb NpunmaTca y dopmi yxBanum abo BUPOKY, a pilleHHA Takmx Cy6’eKTiB KpMMiHanbHOro
npotecy, AK cnigunii Ta NPoKypop, NpuinMatoTbca Y ¢opmi NOCTaHOBM. I3 LbOro NprBOAY BUAAETHCS CITYLLIHOK
oyMka B.A. ®acToBeLb, AKnii 3a3Havae: «<YnHHMN KIMK Ykpaiim (AK i iHWi HOpMaTMBHO-NPaBOBi akTu) He nepefba-
yae obopMIIeHHA pillleHb KepiBHUKA OpraHy OCYA0BOro Po3CiigyBaHHA, MPOoKypopa abo cyay y BUrnagi Hakasy
abo nMcbMoBOro po3snopagkeHHsA. MofdibHI JOKYMeHTI 3a3HauveHuX BuLle Cy6'eKTiB MOXYTb OyTW OCKap»KeHi
iHLIVMW YYaCHMKaMW KPMMiHaNbHOIo NPOBAZKEHHA Ta BU3HAHI B MOAANbLUOMY HE3aKOHHUMI».

OKpiM TOro, BUAAETLCA IOMYHUM 3aMnyTaHHA LWOA0 MOXINBOCTI HaAaHHA AONYCKY Ta/abo focTyny fo maTe-
pianie cnpaswu, AKi MICTATb fep’KaBHY TAEMHULIO, 3aKOHHOMY NPeACTaBHMKY Nif03pBaHOr0, 0OBUHYBAYEHOrO,
noTtepninoro abo Moro NpeacTaBHUKY, OCKINbKY Y LbOMY pa3i HaJaHHA TaKoro AoMyCKy He NoB’A3aHe 3 iXHbOoI
CNy>x60BOI0, BUPOOHMYOID, HAYKOBOI UM HAYKOBO-LOCNIAHMLbKOI AiANbHICTIO @60 HaBYaHHAM. |3 LbOro MoXHa
3po6OUTN BMCHOBOK, L0 Y LIbOMY pasi BUK/IIOUYAETbCA MOXIIMBICTb HaldHHA AOMYCKY Ta/abo JOCTyny [0 TaKux
BiJlOMOCTEN.

OTXXe, MOXKHa CKa3aTy, WO CbOrofHi MOPAAOK OTPMMaHHA JOMNYCKY A0 AePXaBHOI TAEMHULL Y MeXax KpUMi-
HaJIbHOrO MPOBaXeHHA He nepefbayeHnii OKPEMUM CreLiaibHUM HOPMAaTMBHO-MPABOBMM aKTOM, @ OTPUMaH-
HA TaKOro JONYCKY 3[iNCHIOETbCA 3a 3arajibHUM NPaBMAoOM 3rigHo i3 3akoHom N2 3855-XIl Ta 3akoHoM YKpaiHu
«[po onepaTMBHO-PO3LLYKOBY HiANbHICTb». AK YABAAETbCA, 3 METOI YCYHEHHA CyrnepeyHOoCTen Ta CnipHUX nu-
TaHb LWOAO HAaAHHA [OMYCKY [0 CEKPETHUX BiJOMOCTEN Mif Yac KPMMiHaIbHOro NPOBaf»KeHHA BapTO AJONOBHM-
T 3akoH N2 3855-XIl okpemoto cTatTeto — «[MopAROK HaJAaHHA JOMYCKY [0 AepXKaBHOT TAEMHULL Y MeXax KpuMi-
HaNbHOTO NPOBALXKEHHSAY, WO AACTb 3MOTY BUPILIUTA HMU3KY CRIPHUX NMUTaHb Ta YCYHYTX CyNepeYHOCTi.

B ymoBax ¢yHKLiOHYBaHHA peXxrnMy CEKPETHOCTI Ta HaJaHHA ocobam Jonycky Ta/abo foCTyny Ao CeKpeT-
HOI iHbopMaUii cnywWwHOo € ifea Woao CTBOPEHHSA BiANOBIAHOMO pPeecTpy ocib, AKMM HaJaEeTbCA BiAMOBIAHNI
[ONYCK i AOCTYN A0 TAEMHOT iHpOopMaLlil, Ta OKpeMo nependaunT y HboMy Nepenik ocié, AKMM 6yno 1oro ckaco-
BaHO Y 3B'A3KY 3 MOPYLUEHHAM HMW YNHHOMO 3aKOHOLABCTBA NPO AeprkaBHY TAEMHMLIO, MOPYLUEHHAM NPaBU
bYHKLIOHYBaHHA peXxumy AepaBHOI TAEMHMLi Ta NOBOLKEHHA i3 CEKPETHUMW BiJOMOCTAMM, Ta BUKIIOUNTY

8 KpuMiHanbHWIA npouecyanbHUii KogeKe YKpaiHu : 3akoH Ykpainu Big 13.04.2012 N2 4651-VI. [lata oHoBneHHaA: 14.01.2020.
URL : https://zakon.rada.gov.ua/laws/show/4651-17#n4030 (gata 3BepHeHHs: 01.02.2020).

° @acToBeub B.A. Llofo okpeMux NpobneMHMX acnekTiB MPaBOBOI pernameHTaLii OXOPOHM AepXKaBHOI TaEMHWLi Mif yac
KPUMiHaNbHOrO NpoBafXeHHA. AKTyanbHi npobnemy ynpasniHHA iHpopMaLinHo 6Ge3nekoto YKpaiHu : 36ipHUK MaTepianis

HayKOBO-NpaKTNYHOI KoHbepeHLii, M. Knig, 20 6epe3Ha 2014 p. Kuig, 2014. 4. 2. C. 79.
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MOXJTMBICTb MOBTOPHOIO OTPMMAaHHA AOMNYCKY A0 Takux BigomocTen. CTBOPEeHHSA, 3anpoBafKeHHA Ta BeeHHsA
BiANoBiAHOro peecTpy cnig 6yno 6 noknactu Ha CBY, OcKiNbKM came Liei opraH € cnewiasibHO YNOBHOBAXEHUM
LepaBHUM opraHoM y chepi 3abe3neyeHHs OXOPOHU AepaBHOT TaeMHMLi. CTBOPEHHSA 3a3HAaYeHOro PeecTpy
[ano 6 3mMory BUKJIIOUYMTI MOXIUBICTb OTPUMAHHA JOMNYCKY A0 CEKPETHMX BigOMOCTell ocobamu, AKi BUMHUIM
rpy6i nopyleHHA y chepi aepkaBHOI TaEMHMLi a0 AKLLO TaKi MOPYLUEHHA CPUYNHUAM CEPNO3HI HaCTiaKN.

4

AHomauis

CTaTTio NPUCBAYEHO AOCTIgXKEHHIO NpoLleaypy AOMYCKy OCiO [0 BifOMOCTEN, WO CTaHOBNATb AePXKaBHY
TaeEMHML0. Bu3HaueHO 3MicT Ta 3gincHeHO KopenALilo TakMX MOHATb, AK «AOCTYN A0 AepPXKaBHOI TAEMHUL», «4O-
nycK [0 AeprKkaBHOI TAaEMHUL», «npouefypa AOCTYNy A0 AepaBHOI TAaEMHUL», «<npoLeaypa [ONYCKy A0 Aep-
aBHOI TaeMHUUi». [TpnaineHo oKkpemy yBary BUCBITIIEHHIO MUTAHHA MPaBOBOro peryntoBaHHA npoueaypu fo-
NyCcKy A0 AepaBHOI TAEMHMLL.

O6rpyHTOBaHO, Lo NpoLeaypa AONYCKY A0 AepXKaBHOT TAEMHUL € BaXKUBUM CKJTAQAHUKOM CUCTEMU 3aXU-
CTY AEepPKaBHOT TAEMHMLi Ta € CBOEPIAHUM Bap’epom AnA 6e3nigcTaBHOro 03HAMOMIIEHHS i3 CEKPETHOLO iHpop-
MaLi€to. BrsHaueHo, Wo npoueaypa AONYCKY A0 AepKaBHOI TaEMHULI ABNAE coOO0 BCTAaHOBMEHUIA Ta perna-
MEHTOBaHUIA 3aKOHOLABCTBOM MOPAAOK Aill YNIOBHOBaXKeHUX Cy6'eKTIB Woho 0PpOpPMIEHHA NpaBa Ha AOCTYynN
[0 CeKpeTHoI iHbopMmalLlii, KOTpuiA BKNtOUYaE B cebe HU3KY NMOCNifOBHMX CTafil, KIHLEBMM pe3ynbTaToOM Yoro €
odopmIIeHHA AOCTYMY [0 Aep’KaBHOI TaEMHULi abo BigMOBa B TakoMy. BroKkpemneHo Taki ctagii npoueaypu
HalaHHA AOMYCKY [0 AepKaBHOI TAaEMHULI, AK: 1) BU3HAaUYeHHA MifcTaB Ta 06rPyHTYBaHHA 06CTaBUH HeObXiaHO-
CTi OTPMMAHHA JOMYCKY [0 feprKaBHOI TaEMHKLUI; 2) 36ip Ta NofaHHA JOKYMeHTIB Ana opopMNIeHHA JONYCKy [0
JeprkaBHOI TaEMHUUI; 3) cnelianbHa NepeBipKa; 4) BUHECEHHA PilleHHS; 5) OCKapXeHHA pilleHHS.

3'AcoBaHO HEOONIKM Y NPAaBOBOMY PerytoBaHHA NpoLeaypu [onycky ocib Ao BifOMOCTeN, Lo CTaHOBAATb
[epKaBHY TaEMHNLIIO, 30KpeMa LWoAo HafaHHA [oMnycKy 0cobi, AKa He Ma€ Npaga Ha Ioro OTPUMaHHSA Y 3B'A3KY
3 NMOPYLWEHHAM NpaBu 36epeXkeHHs AepKaBHOT TAEMHKL abo MOBTOPHMM HafiaHHSIM TaKoro AonycKy. BctaHoB-
NeHO Ta NpoaHani3oBaHO NPOraanHy y MPaBOBOMY PeryioBaHHi NpoLecyanbHUX BiHOCKH 3 OXOPOHN epXaB-
HOI TAaEMHUUI Nif, Yac 34iINCHEHHA KPUMIHANbHOIO Ta aAMiHICTPAaTUBHOIO CYOUYMHCTBA.

I3 MeTOI yCyHEeHHA cynepeyHoCTen Ta CNipHUX NUTaHb WOAO HafaHHA AOMYCKY A0 AeprKaBHOI TaEMHULU
3anponoOHOBaHO BHECTU 3MiHM | JONOBHEHHA [0 3aKoHY YKpaiHu «[1po fepaBHY TAaEMHULLIO».

4

Summary

The article is devoted to the study of the procedure for admitting individuals to information that consti-
tutes state secrets. From the analysis of current legislation and scientific sources, those definitions were given:
«access to state secrets», «xadmission to state secrets», «procedure for the access to state secrets», «procedure of
the admission to state secrets». Particular attention is paid to the issue of legal regulation of the procedure for
admission to state secrets.

Itis substantiated that the procedure of access to state secrets is an important component of the system of
protection of state secrets, and is a kind of barrier to unfounded access to classified information. It is determined
that the procedure of access to state secrets is an established and regulated by law procedure of authorized
entities to register the right to access classified information, which includes a number of successive stages, the
end result of which is registration of access to state secrets or denial of such. In the process of investigating the
procedure for granting admission to state secrets, the following stages are identified: 1) the definition of the
grounds and justification of the circumstances of the need for admission to state secrets; 2) collection and sub-
mission of documents for the admission of state secrets; 3) special examination; 4) making a decision; 5) appeal
of the decision.

The shortcomings in the legal regulation of the procedure for admitting persons to state secrets are re-
vealed, in particular the granting of admission to a person who is not entitled to such a receipt, if the citizen has
already violated the rules of preservation of state secrets or if such access has already been granted to him. Also,
nowadays there is a gap in the legal regulation of processual relations for the protection of state secrets in the
conduct of criminal and administrative proceedings.

Itis proposed to amend the Law of Ukraine "On State Secrets" in order to eliminate contradictions and con-
troversial issues regarding the granting of access to state secrets.
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npasosa iHmezpauis, npasosa cucmema.

Y cyyacHMX ymoOBax pPO3BUTKY, AKi XapaKTepur3yloTbCA NepexooM A0 PUHKOBOI eKOHOMIKM, 0COBNMBO aKTy-
anbHMM CTa€ NOLWYK HOBUX GOPM rocrnofaptoBaHHA, 30Kpema akTUBHOIO PO3BUTKY Habynu npouecy iHTerpadii.
3 ypaxyBaHHAM eKOHOMIYHOT cuTyaUii B YKpaiHi Ta pO3BUTKOM arpornpoMrCiOBOro KOMMIEKCY 0COONMBO aKTy-
aNbHOIO CTa€ €KOHOMIYHa iHTerpauis arponpoMUCIOBMX MNiANPUEMCTB AK Ha HaLLiOHaNbHOMY, TaK i Ha MiXXHapoa-
HOMY PiBHi.

AHani3 octaHHiX gocnigKeHb i ny6nikayin. YHacnigok iCTOTHUX NPaBOBKX 3pYyLUeHb JOCNIAMKEHHA Ta
HayKoBe O6r'pyHTYBaHHA arponpoMMCIIOBOrO KOMIMIEKCY Yepes iHTerpauiliiHi npouecn HabyBatoTb yce Ginbluoi
AKTYanbHOCTI Ta 3HaXOAATb CBOE BijobpaxKeHHA B pob6oTax 6araTbox HayKoBLiB. 30Kpema, BUCBITIEHHAM JaHOT
npo6nemu 3anmanuca: B.l. Boiiko, H.B. Tnagin, N.C. 3asaacbkun, B.A. Kagiescbkun, M.IM. KopxuHcbKui, 1.1, Kpas-
uyk, O.I. Wnukynak Ta iH.

MNMocTtaHoBKa 3aBpaHHA. OCHOBHVM 3aBAaHHAM JaHOI CTaTTi € BUCBIT/IEHHA ePeKTUBHOCTI PO3BUTKY arpo-
NPOMMCIOBOrO KOMMNEKCY Yepes Npu3My iHTerpauifitHo-npaBoBuUxX Npouecis. [na uboro 6yno BU3HAYEHO aKTy-
ANbHICTb PO3BUTKY arpornpoMUCIOBOro KOMMEKCY B CyHaCHUX YMOBaX roCMOAapoBaHHA, PO3rAHYTO CYyTHICTb
NpaBOBYX KaTeropil «iHTerpawis» Ta «npaBoBa iHTerpauis» Ta CopmMoBaHO aBTOPCbKe TPAKTYBaHHA AaHUX MO-
HATb, OXapPaKTEPU30BaHO OpraHi3auifiHo-NpaBoBi dopmu iHTerpaLii.

Buknag ocHoBHuUX pe3ynbTatiB. CboroaHi 6arato nignpueMCTB pPi3HMX rany3ein eKOHOMIKN 3ynuHunm abo
X 0O6MeXUNM CBOO AiANbHICTb | NepebyBatoTb Ha MeXi BUXKMBAHHA. | Lie AiNCHO TakK, Nij Yac eKOHOMIYHOT Kpur3n
CinbCbKe rocnofapcTBo YKpaiHu 3a3Hano ymmanux 36utkis. Came 3aBAAKMU iCTOPUUYHUM Tpagulism i Knimatuu-
HUM YMOBaM OfHMM i3 MpaLounX 3a/MWLAETbCA arponpomnciioBun cektop. CepefHi Ta Masni arponpoMUCIIOBi
NigNPUEMCTBA He B 3M03i 3a6e3neunTi HaceNeHHaA YKpaiHU AKICHUMU 11 HELOPOTMMU BITYM3HSAHMMU XapUYOBUMY
npogykTamu. [1na nofanblUOl XapakTepuCTUKN NPaBOBOI iHTerpaLii arponpoMUCIOBOro KOMMIEKCy AoLiIbHO
BM3HAUNUTK CYTHICTb MOHATb «iHTEerpauia» Ta «npaBoBa iHTerpawis».

Y TnymauHOMy CNOBHWMKY YKpaiHCbKOT MOBY iHTerpaLia TpakTyeTbCA AK «06'€AHAaHHA Yoro-Hebyab B €AVHe
uine»', a y Benvkomy TiymauHoOMy CNOBHUKY Cy4acHOi YKpPaiHCbKOT MOBW 3a3Haya€eTbCs, WO «iHTerpauia — ue
06’eHaHHA Y Uine Oyab-AKUX OKPEMUX YaCTUH; 00'€fHaHHSA Ta KOOPAMHALIA Al Pi3HMX YaCTUH LinicHOT cucTe-
MW; MPOLEeC YNOPALKYBaHHS, y3rofKeHHs Ta 06’eAHaHHA CTPYKTYP i GYHKLINA y LiinoMy opraHismi»?,

Y lopnanyHOMY PO3yMiHHI iHTerpauia — Lie CTBOPEHHA ONTUMAasbHUX MeXaHi3MiB i anropuTMiB MPaBoBOro
peryntoBaHHA CyCnifbHUX BiAHOCUH, CMPAMOBAHNX Ha OCATHEHHA BAOCKOHANIeHHA Ta CAMOPO3BUTKY CyCnifb-
CTBa y IOr0 NparHeHHi Ao LiNiCHILIOro No3MTNBHOIO LMBINi3aUiiHOro po3BuUTKY. Tak, HaNnpuKiag, HUHi NpaBoBe
perynioBaHHs iHTerpaLiiH/X NPOLECIB Y Pi3HMX perioHax CBiTy GpakTUUYHO € CNpPo6oIo PUANYHUMN 3acobamu
KOHTpONoBaTK NpoLecu rnobdanisauii, AKa BU3HauYae ManbyTHE HaLLOT NaaHeTN.

' TnymauHuin CNOBHUK YKpaiHcbKoi MoBK / pep. T.B. KoBanboga, J1.M. Kospura. Xapkis : CuHTekc, 2002. C. 237. URL : sum.in.ua.

2 Benukuii TAYMauHWI COBHUK Cy4YacHOT yKpaiHCbKoT MoBM / yKnag. i ron. pep. B.T. Bycen. Kuis ; IpniHb : MepyH, 2005. C. 500.

URL : books.google.com.ua.
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Migxoon fo B13HaveHHA aediHivii «iHTerpayia» 3ycTpivyaoTbca i B JOBIAHNKOBYX Ta EHUMKIONeANYHYX Nefa-
roriuHux BugaHHax. Tak, y NegaroriyHomy cnoBHKKY 3a pef. M.[. ApmaueHKa iHTerpauisa TnyMaunTbCA AK MOHATTS,
LLIO O3HaYa€ AK CTaH 3B’A3HOCTI OKpeMuUx andepeHLUinoBaHNX YacTUH i GYHKLIN cucTemu, OpraHisMy B Line, TakK i
npoLec, Wo Beae fo Takoro ctany.® 3a nigpyyHmkom «MixxHapofHa eKOHOMIKa» eKOHOMIYHa iHTerpadis — Le npo-
Lec 36/MKEHHSA, B3aEMOMPUCTOCYBAHHSA i NOCTYNOBOro 06'efHaHHA HaLliOHaNIbHNX €KOHOMIYHKX CUCTEM?,

ICHye TakoX AyMKa, WO iHTerpauina ABAfe co60i0 06'EKTUBHUI NpoLeC PO3BUTKY MMUOOKNX, CTINKUX B3a€E-
MO3B’A3KIB Ta Moginy npaui Mi>K HalioOHaNbHMMM rocnoAapcTBaMu, CTBOPEHHA MiXXHapOAHMX roCNoAapCbKmnx
KOMMNEKCIiB y Mexax fepxau. COOpMYIOEMO TaKOX, LLIO K TaKe NpaBOBa iHTerpaLis: Le npowec, AKUN XxapakTte-
PV3Y€ETbCA TPMBaNICTIO Ta NOETAMNHICTIO CBOro PO3BUTKY. [TpoaHanisyBaBLUM, MOXXHa CTBEPAXKYBATH, O NPU3Ha-
YeHHAM NPaBOBOI iHTerpaLii € 06’eAHaHHA HaUiOHaNbHMX NPAaBOBUX CUCTEM Y €AMHUI NpocTip. Mixaep»kaBHa
npaBoBa iHTerpawisa BUCTYNae HeobXigHO YMOBO epeKTUBHOT Mi>kHapOoAHOI cniBnpadli.

Takum umHom, ATK oxonntoe ranysi, 06’egHaHi AK TEXHOMOTYHUM NPOLECOM BUPOOHMLTBA, TaK i NOro Tex-
HiYHMM 3abe3neyeHHAM i JOBefEeHHAM KiHLEeBOI npoayKLii o cnoxmBaya, a dyHKUioHanbHa cTpykTypa AlK
BKJIIOYA€E OKpeMi CTagil, MiX AKMMMN iCHY€E B3aEMO3B'A30K | B3aEMO3YMOBJIEHICTb. ArponpoMMCIoBa iHTerpadis €
BaXKNIMBVIM OpraHi3auiiHO-rocnofapcbKM BaXkenem, BUKOPUCTAHHA AKOTO BE/IMKO MipOIo BU3HAYaE epeKTnB-
HiCTb GYHKLIOHYBaHHA arponpoaoBOosbYOro KoMnaeKkcy. PO3BUTOK NpaBoBOT iHTerpaLii BUKNMKaHWI HeOOXiaHi-
CTIO BNOPAAKYBaAHHA MiXKAepaBHMX BIAHOCUH i3 METOI CTBOPEHHSA, MIATPUMKM CTabinlbHOro CBITOBOro NopaaKy
Ta Mi>KHapoaHoi 6e3neku.

LLlo X CcTOCYyeTbCA rONOBHNX NMPUYMH arpapHOi Kp13m Yepes Npu3My NpaBoBOro npouecy, ragato, AoUinbHO
BM3HAUNTK, L0 B YKpPaiHi MOPYLLIEHHA 3aKOHY BapTOCTi B CifibCbKOMY FOCNOAAPCTBI € OAHIEI0 3 FONIOBHMX. 3aKOH
BApPTOCTi NOJIArae y Tomy, Lo BapTiCTb MA€ BiANOBIAaTM CycnifibHO HEOOXiAHMM BUTpaTam npadui. Mepeaycim Le
TPAKTYETbCA BifCYTHICTIO MAPUTETY LiiH Ha CiNbCbKOrocnogapcbKy NPOAYKLilo Ta MPOMUCIOBI TOBApU arpapHOro
BMPOOHULTBA. fIKLLO 30CepeAnTH CBOIO YBary Ha CTaTUCTUKY 3a0pyAHEHX YTifb, 3eMi1i B OCTaHHi poKK Bce binb-
LIe BUCHAXYIOTbCS Yepe3 3MEHLLEHHS KibKOCTi MiHepasibHUX Ta OpraHiyHKX [o6puB. Yce Lie NoBHO Mipoto 3y-
MOBJTIOETbCA B HEOOXIAHOCTI pafivkanbHUX arpapHuX pedpopmax. 3BicHO, o6 He BiCTaBaTU Bif PO3BUTKY KpaiH
CBITY, YKpaiHa NOBMHHA 3HAYHO NOXKBABUTU CBOKO POOOTY B Pi3HUX rany3ax>.

AKLLO » MV FTOBOPUMO NPO 3abe3rneyeHHs FofIOBHOI METW PO3BUTKY CiflbCbKOro rocrnofgapcTBa B yMOBaX
€BPOiHTerpaLii, To cnig 3a3HauNTV OCHOBHI 3aBaHHS, 10 SKMX HaNeXaTb: PO3pP06NeHHs KOoHLenLii 3a6e3neyex-
HS1 KOHKYPEHTOCMNPOMOXHOCTi arpapHOro CEKTOPY EKOHOMIKM B KOHTEKCTi EBPOiHTErpaLlii; 36inblueHHs 06cAriB
eKCropTy NPOAYKLi CiNbCbKOro rocnofapcTBa; CTBOPEHHSA NEBHUX YMOB AJ1A PO3BUTKY eDeKTVMBHOIO Nignpuem-
cTtBa B AlK; HapoLyeHHA 06cAriB iHBECTULi, @ TAKOXK CTBOPEHHA LMBINi30BaHNX YMOB MPOXUBAHHA B CiIbCbKil
MiCLIeBOCTi IK OCHOBM NPUMNJIMBY NMpaue3aaTHMX BepCTB. Tak, CbOrOAHi AiICHO iCHYIOTb NPOrajanHN B HAYKOBOMY
LOCBIfi, aHani3i ouiHOBaHHA edeKTUBHOCTI MeXaHi3MiB perynoBaHHA iHTerpauiiHmx npouecis B YKpaiHi B ac-
NeKTi BOOCKOHANEHHsA Teopii Ta NPaKTUKN AepKaBHOTO ynpasAiHHA. PO3WnNpeHHs pamok Ta nornnbéneHHs noni-
TUYHOTO CNiBPOBITHNLTBA, MOXIMBICTb HAONVXKEHHA 3aKOHOAABCTBA B MPABOBIN chepi, NigTpMMKa B aganTauii
3aKOHOAABCTBA 4O HOPM Ta CTaHAapPTIB EC, BKNOYAOUMN HafjaHHA TEXHIYHOT JonoMoru, 06MiH AOCBIAOM MiX Aep-
YKaBHUMU Cny>60BUAMM (twinning) Ta LinboBi KOHCYNbTaLil | NIATPUMKY Yepe3 mexaHi3m 0OMiHy iHpopMaLieto
npo TexHiuHy gonomory (TAIEX), nepcnekTvBa NpPOCyBaHHA 3a paMKK NapTHePCTBa 4O 3HAYHOrO PiBHA iHTe-
rpauii, BKoyatoum yyacTb y BHYTPilLHbOMY pUHKY €C Ta MOXAMUBICTb AN1A YKpaiHu 6paTti 3pocTatody yyacTb y
KJTIOYOBUX acneKTax NosiTvK Ta nporpam €sponencbkoro Coto3y — yce Le MOXHa BigHeCTn 40 NaHy Ail Ha HOBI
nepcnekTUBK 4a NapTHEPCTBA, EKOHOMIYHOIT Ta NPABOBOI iHTErpaLii i cniBpobiTHUUTBA.

AKLLO nigcyMyBaTLh BULLECKa3aHe, TO Wob po3B’s3aTh faHy npobnemy yepes NpusMy iHTerpauiiHo-npaBo-
Bux npouecis AMK, NoTpi6bHO po3LWwmpuTK ii y4acTb y po60Ti CilbCbKOrocnofapcbKmx MixKHapOAHUX OpraHisauin,
NPOLOBXNUTU POOOTY 3 rAPMOHI3aLli€lo HalioOHaIbHOrO 3aKOHOAABCTBA. A TaKOX CJlifl 3a3HAUNTW, Lo NpioputeT-
HUM HanpAmMom po3BuUTKY AlK BM3HaHO iIHHOBaUINHMI HANPAM NepPeTBOPEHb 3a PaxyHOK YMPOBaAXeHHA HOBUX
BVAIB NpoAyKLUii Ta 06/1agHaHHS.

Benuke 3HauyeHHA ONA YKPaiHCbKOrO CiNlbCbKOro rocrnopapctBa Ma€ po3BuHyTe dpepmepctBo. CborofHi
Acouiauia ¢epmepiB Ta NprBaTHUX 3eMNEBNIACHUKIB € OAHIEI0 3 HaMbINbL Ai€EBUX OpraHi3auin, ii TicHa cnien-

3 TeparoriyHunin CNOBHWK / 3a pepd. pilicHoro uneHa AlNH Ykpainu M.[. ApmayeHka. Kuis : MegaroriyHa gymka, 2001. C. 229. URL :
library.univ.kiev.ua.

4 Couionoro-neparoriuHnii cnoBHuK / ykn. C.Y. fToHuapeHKo Ta iH. ; 3a peg. B.B. Pagyna. Kuis : EkcO6, 2004. C. 288. URL : lak.lviv.ua.

> YkpaiHa y undpax : ctatuctmyHmnin 36ipHuk. URL :www/ukrstat.gov/druk/publcat/kat.
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pauA cnpsMoBaHa nepeayciM Ha HanpautoBaHHA ebeKTMBHMX piweHb y chepi AMNK uepes npmsmy iHTerpauiii-
HO-NMPaBOBUX NPOLECIB. YBaXKato, NOTPIOEH MNPaBOBUIA 3aXUCT iHTepeciB pepmepiB Ta BNACHMKIB 3eMefbHIX NaiB
IR CNPUAHHA PO3BUTKY MacoBOro GepmepcbKoro pyxy B YKpaiHi. YnpoBagkeHHs LndpoBux TexHonorin B AMK
CTPUMYE HU3Ka MPUYKH, OfHA 3 AKKX i, MOXIINBO, FOSIOBHA — PiBEHb TUX MPOrPaMHUX pillleHb, AKi HagalTb 3apas
6arato kKomnaHin. CinbrocnBMpPo6HNKaAM NOTPiIOHI HEe OKpeMi efleMeHTN TEXHOMOTIiN, @ KOMIMJIEKCHI pilleHHs, a
TaKOX BeJIMKa KifnbKicTb ¢axiBUiB gaHoi chepu.

HaranbHUM NUTaHHAM € 1 MOLWYK Hanbinblw eheKTUBHUX MeXaHi3MIB 3alyueHHsA CMOXMBYOT Koonepauii 4o
npotecis iHTerpadinHoi B3aemogii B AlK YkpaiHu Ta dopm HanbinbL pauioHanbHOro BUKOPUCTaHHsA ii BUpOO-
HUYOro MOTeHLiany B MeXXax CTBOPIOBaHUX 3a ii yYacTio iHTerpauiiHux ¢opmyBaHb. [lepKaBa, Ha Hally AYMKY,
3auikaBrieHa y BMPOBaAXeHHi HOBMX TexHonorin AlK, agxe CTMMyOBaHHA HOBUX TEXHOJOTI AacTb 3MOTY Mif-
BULLMTU KiNbKIiCTb i AKICTb npoayKuil AlK.

3Ba)kaloun Ha HasiBHWUI MOTeHLUian, oAHMM i3 HanpsAMIB € arpoNpPOMNCIIOBa iHTerpauis, Wo 3abesneunTb
CUHTE3 CiIbCbKOro rocnofapcTaa i NPOMMUCIOBOCTI Ha BULLOMY PiBHi LWIAXOM MOCUIEHHA BUPOOHMYNX, MPaBo-
BVIX 3B'A3KiB, HaNarog>keHHs criBpoObiTHMLTBA NiANPUEMCTB, a TAKOXK 3a0BONIEHHA NPABOBKX NOTPE6 arpapHnX
BUPOOHUIKIB.

Came AlK npeTeHAye Ha posib rOIOBHONO AIEMOHCTPALIIHOMO MarjlaHYKa pe3ynbTaTiB HOBOI TEXHOMOT Y-
HoI peBontoLii Ta 06'eHY€E BeCb BUPOOHNYMI NAHLIOXKOK aX 10 BUNYCKY GYHKLIOHaNbHMX NPOAYKTIB, WO AaloTb
3MOry KapAVHanbHO NosinwyBaTh BNaCTUBOCTI NOANHN.

CbOrofHi B IOpUAMYHIN NiTepaTypi He iCHYE AKOroCb €AMHOrO BM3HAYEHHA npouecy npaBoBOI iHTerpaLii.
BinbyBaeTbcA OTOTOXHEHHA MOHATTA «MpPaBOBa iHTerpauis» 3 6/1M3bKMM BM3HAUEHHAM «iHTErpawia npasa», Lo
€ He TOTOXKHMM. B topugunyHin nitepatypi AnA xapakTepuCcTUKN npoueciB NpaBoBOI iHTerpauii HayKoBLi BUKO-
PUCTOBYIOTb TaKi TEPMiHW, fIK «rapMOHi3aLif», «aganTtalin», «yHidikauia», <imnnemeHTauif», «cTaHAapTM3aLin»,
«HOpPMani3aLis», «anpoKcnmalis», <peuenuiay, <ynopsaaKyBaHHs», <yHOPMYBaHH:A», «30MIXKeHHs», «<MOfepPHI3a-
Lisi» Towo.

CninbHOI0 PUCOIO0 BULLE3a3HaYEHNX TEPMIHIB € IX CMTPAMOBAHICTb Ha JOCATHEHHA OAHIEI METU — Y3rOMKeHHS,
npuBefeHHA Y BiANOBIAHICTb rafy3eli 3aKOHOAABCTBA KiflbKOX KpaiH Ta nofanblue 36AMmKeHHs HauioHanbHUX
NpPaBOBUX CUCTEM.

OTxe, y cyyacHoMy rnobanizoBaHoOMy CBITi iHTerpauiiHi npouec HabyBaloTb aKTVBHOFO PO3BUTKY. IH-
Terpais OXonso€ pi3Hi chepu CycnifibHOro XNUTTA Ta € 06'EKTMBHYIM i BCEOXOMJTIOIOUYUM MPOLIECOM PO3BUTKY
CyCninbCTB Ta Aepxa.. [1paBo rpae ay»ke BaxKnuBY posib y cdepi perynoBaHHA iHTerpauiiHx BigHOCUH AepKaB.

BucHoBKuM 3 paHoro gocnigxkeHHa. OTxe, CborofHi iHTerpauinHo-npasosi npouecy AlNK HabyBaoTb ak-
TUBHOMO PO3BUTKY. IHTErpaLis OXomnsoe pi3Hi chepu CycninbHOro XUTTA Ta € 06'EKTUBHUM i BCEOXOMIOYMM
npoLiecoM pPo3BUTKY CYCNiNbCTB Ta Aepxa.. [MpaBo Bigirpae ayxe Baxnusy ponb y cdepi perynioBaHHaA iHTe-
rpauinHmx BiZHOCUH AepXKaBw. IHTerpauia yepes npaBo, NPABOBA iHTerpaLia NocTae HeobxiaHOW nepeaymo-
BOIO 30JIMPKEHHA | rapMOHi3aLil pi3HMX MPaBoOBKX CUCTeM. Ha Moto iyMKY, BapTO BUKOPUCTOBYBATH 3apy6ixKHMI
[OCBif PO3BUTKY arponpoMMUCIIOBOI iHTerpauii Ta BNpoBagXKyBaTh Halbinblw epeKTVBHI HanpPsMK oNTUMi3aLii
[iANbHOCTI arponpomncinoBmx GopMyBaHb, a TAKOX NMPOLOBXKYBATV JOCHIAXKEHHA rOIOBHUX CTafill eBponen-
CbKOI MpaBOBOI iHTerpaLlii, a came: 361MKEHHA Ta rAPMOHI3aUif HaLioHaNbHUX NPaBOBUX CUCTEM i3 NPABOBOIO
cmctemoto €C, a TaKOX iX BXOAPKEHHA 40 NPaBOBOT CUCTEMW EBPOMNENCHKUX iHTerpauiiHmx 06'egHaHb Ta nogasnb-
LA KOHBepreHuia i rapmoHisauis.

4

AHomauis

Y cTaTTi BUCBITNIEHO HEOOXIAHICTb NPABOBOI iHTerpauii AK CknagoBoi YacTUHN edeKTUBHOIO PO3BUTKY Mpa-
BOBOI €KOHOMIKUN Yepes3 npm3my iHTerpauinHo-npaBoBmux nNpoLecis. BU3HauUeHO CYTHICTb NOHATb «iHTerpawis»
Ta «MpaBOBa iHTerpaLisa», a TakoX 3aMpPOMNOHOBAHO aBTOPCbKe TPaKTyBaHHA. PO3KpUTO CYTHICTb Ta MeTy arpo-
NPOMUCIIOBOI iHTerpaLlii, a TakoX opraHisauiiHo-eKOHOMIYHI Ta NpaBoBi popMu iHTErpaLii arponpoMncIoBOro
Komnnekcy. BusHaueHo micue arponpomMmnciioBol iHTerpadii B cepeoBULLi iIHCTUTYTy arponpoOMUCIIOBOrO KOMIM-
neKcy. 3a3HayeHo BaromMicTb arponpoMIMC/IOBOrO KOMMNEKCY B PO3BUTKY AiepXKaBu.

I3 (volume 2) 2020 247



@ Visegrad Journal on Human Rights

4

Summary

The article highlights the need for legal integration as part of the effective development of the legal econo-
my . The essence of concepts «integration» and «legal integration» and offered their own interpretation of these
concepts. The essence and purpose of the agro-industrial integration and organizational and economic forms
of integrating agriculture. Highlighted types of economic integration and their characteristics. The place agro-
industrial integration environment institute of agriculture. Indicated importance of agriculture in development.
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Ha Micuyeeux eubopax e YKpaiHi ma okpemux KpaiHax €C
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HUX napmid, 8ucy8aHHA kaHOudamis.

MocTtaHoBKa npo6nemu. KOHCTUTYLIHO-NPaBOBE perynoBaHHA NPOBeAEeHHA MiCLieBUX BUOOPIB 3anuLua-
€TbCA aKTYaNbHO0 NPO6IEMOI0 HaYKM KOHCTUTYLIHOIO nNpaBga. AK BiioMo, yuacTb Y BU6Opax Ao opraHis micue-
BOr0 CaMOBpPAZYBaHHA € OQHUM i3 K/IIOYOBWX NPaB NOAITUYHUX NapTin. Tak, BignoBigHO Ao n. 2 u. 1 ¢T. 12 3aKoHy
YKpaiHu «Mpo nonitnuHi napTii B YkpaiHi», NoniTuyHi napTii MatoTb NpaBo 6pati yyacTb y Bubopax MNpesunaeHTa
YKpainu, oo BepxoBHoi Pagu YkpaiHu, O iHWKX OpraHiB fep»kaBHOI Blafm, OpraHiB MiCLLeBOro CaMoBpAdyBaH-
HA Ta 1X NocafoBuKX OCib y NopsAKY, BCTAaHOBIEHOMY 3aKOHOAABCTBOM YKpaiHuM'. CXOXe NONOXKEHHA MICTATb i
crneuianbHi 3aKOHM NPO NONITUYHI NapTii HN3KK KpaiH — uneHiB €Bponelicbkoro Coto3y (gani — €C)**4>5, Hosum
Brnbopunin kogekc YKpaiHn’ ogHUM i3 KIIoYOBKX eTaniB BUO60OPUOro npoLecy MicLeBnx BUOOPIB BU3HaYa€ BUCY-
BaHHA Ta peecTpadito KaHamaaTis. OTxe, nornnbneHe BYBYEHHA NOPALKY BUCYBaHHA KaHAMAATIB Ha MicLLeBUMX
BMOOPax MNONITUUYHMMM NAPTIAMU B OKpeMux KpaiHax €C € akTyanbHUM fAK i3 NOrnsay AOCTiAXEeHHA 0cobnmBoc-
Tel BMOOpUOro npoLecy Ha MicLieBux BUbopax, Tak i B po3pisi peanisauii Bub6opumx npas.

MeTolo cTaTTi € NOPIBHANBbHE AOCNIAXEHHA KOHCTUTYLIINHO-NPaBOBOro PerynoBaHHA y4acTi NONITUYHKX
napTiil y BUCYHeHHi KaHaMAaTiB Ha MicLieBrX BUbopax B YKpaiHi Ta okpemux KpaiHax €C.

CraH gocnigKeHHA. B YkpaiHi okpeMi acneKkTy yyacTi NONiTUYHMX NapTiil y micLieBrx BU6opax AoChiaxyBa-
NNCS TaKUMK BYeHUMU, 5K H.B. borawuesa?, B.l. Kapapcbkuin®, 5.C. MoxoHuyk'?, A.T. Tetannu'!, K.O. TypunHoB'? Ta
iH. Pa3om i3 TIM NOPiBHANBHO-NPABOBMM JOCAIAXKEHHAM NOPAAKY BUCYBAHHA KaHAMAATIB PisHUMYK Cy6'eKTamu
BMGopYOro npotiecy Ha MicLieBnx BUOGOpax NpUAINAnoca HeoCTaTHBLO yBaru.

' TMpo nonitnyHi napTtii B YkpaiHi : 3akoH YKpaiHu Big 5 kBiTHA 2001 p. OdivinHnin BicHMK YkpaiHu. 2001. N2 17. Cr. 728.

2 Ustawa z dnia 27 czerwca 1997 r. o partiach politycznych URL : http://prawo.sejm.gov.pl/isap.nsf/DocDetails.
xsp?id=WDU19970980604.

3 Politisko partiju likums. pienemts 2006.gada 22.janija. URL : https://likumi.lv/ta/id/139367-politisko-partiju-likums.

4 Lietuvos Respublikos politiniy partijy jstatymas. URL : https://e-seimas.Irs.It/portal/legal Act/It/TAD/TAIS.604/asr.

5 Zakon o politickych stranach a politickych hnutiach zo 4. februdra 2005. URL : https://www.zakonypreludi.sk/zz/2005-85.
¢ 3aKoH 3a nonuTmuecknTe naptun. B cuna ot 01.04.2005. URL : http://www.lex.bg/laws/Idoc/2135501352.

7 Bubopunin kogekc Ykpainu Big 19 rpyaHa 2019 p. URL : https://zakon.rada.gov.ua/laws/show/396-20#n2630.

& bBorawesa H.B. BigHocuHW fepKaBu i MONITMYHUX NapTiil B YKpaiHi: KOHCTUTYLINHO-NPABOBi acnekTn : MoHorpadis. Knis :
Jloroc, 2012. 446 c.

®  Kadapcbkuin B.l. MonitnyHi napTii YKpaiHn: KOHCTUTYLiNHO-NPpaBOBe perynioBaHHA opraHisauii Ta AifanbHOCTI : MoOHOrpadis.
Kwuis : Jloroc, 2008. 560 c.

1% MoxoHuyk b.C. Bubopua crctema YKpaiHu AK KOHCTUTYLIAHO-NPABOBUIA IHCTUTYT : ANC. ... KaHA. lopua. Hayk : 12.00.02. Xapkis,
2017.201 c.

" TetaHuu A.T. KOHCTUTYLiNHO-NPaBOBI 3acafiv Aep»KaBHOr0 KOHTPOJIO 3a AiANIbHICTIO NOAITMYHMX NAPTil B YKpaiHi Ta kpaiHax €C:
NOPIBHANIbHUI aHani3 : ANUC. ... KaHA. opua. HayK : 12.00.02. Yxropog, 2018. 241 c.

12 TypumHos K.O. MonitnyHi napTii y BU60OpUYOMY NpoLeci: akTyasnbHi NTaHHA 3aKoHoAaBYOoro 3abe3neyeHHs. Kuis : IHCTUTYT 3ako-
HopaBcTBa BepxoBHoi Pagn Ykpainu, 2018. 244 c.
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Buknap ocHoBHOro martepiany. B YkpaiHi nopAagok BMCYyBaHHA KaHAMAATIB Ha MicLeBux Bnbopax pe-
rynoeTbca Bubopumm kogekcom Ykpainu. Tak, BignosigHo fo cT. 216 Lboro Kogekcy, NpaBo BUCYBaHHA KaH-
ovpaTie y genytatu BepxoBHoi Pagn ABTOHOMHOI Pecny6nikm Kpum, o6nacHux, micbkmx (MIicT i3 KinbKicTio
BrnbopLiB 90 TucAY i Binblue ocib) pag peanisyeTbca BUOGopUAMM Yepes MicLeBi opraHisauii napTin. MNpaso Bu-
CYBaHHA KaHAMAATIB Y AenyTaTyh CinbCbKOi, CENMLLHOI, MiCbKOT (MicTa 3 KinbKicTio Bubopuis o 90 Tncay ociob),
PaioHHOT Yy MiCTi, paloOHHOI pagu peanisyeTbca BMOOPLAMY Yepes opraHisaulii napTin abo wnaxom camosu-
CyBaHHA y NopsAAKyY, BU3HaYeHomy Bubopumm kogekcom YkpaiHu. Lle npaBo He MOWMPIOETLCA Ha OpraHi3adito
napTii, WoAo AKOI y BU3HAYEHOMY 3aKOHOM MOPAAKY NPUAHATO pilleHHA NPO HEBIAMOBIAHICTb i abo napTiiy
Linomy AiANbHOCTI, HAMMEHYBAaHHA Ta CUMBOJIKM BUMOram 3akoHy YKpaiHu «[1po 3acya»keHHA KOMYHiCTunY-
HOro Ta HauioHan-couianicCTMYHOro (HaUMCTCbKOro) ToTaNiTapHUX pPeXnMiB B YKpaiHi Ta 3a60poHY nponaraH-
AV IXHbOT cMMBONiKM»'3. OTXKe, cyb'eKTamu NpaBa Ha BUCYHEHHA KaHAMAaTiB Ha Bubopax go BepxoBHoi Pagu
ABTOHOMHOT Pecny6niku Kpum, obnacHumx, MicbKux (MicT 3 KinbkicTio Bu6opuis 90 TucAaY i 6inble ocib) pag €
BMKJ/IIOYHO MiCLieBi OpraHi3auii MoNiTUYHMX NapTIN, AKi 3apeeCcTPOBaHi y BCTAHOBIEHOMY YNHHMM 3aKOHOaB-
cTBOM nopsagKy. OfgHa ocoba MoxXe BMCYBAaTUCS KaHAMAATOM Ha MicLeBMX BUGOpax TiNbKy B ofHOMY BUOOpP-
YoMy OKpYy3i i TiNbKM Bif OAHi€el micLeBoi opraHisauii napTii abo wnAaxom camoBrcyBaHHA. To6To rapaHToBaHe
CT. 38 KoHcTuTyuil YKpaiHn'™ npaBo 6yt o6paHMu [0 opraHiB MiCLLlEeBOro camoBpAdyBaHHA Ha BMOOpax Ao
3a3HayeHUX opraHiB MiCLLEBOro camoBpAdyBaHHA MOXe OyTu peanizoBaHe rpomagaHamy YKpaiHU BUKNIOYHO
yepes NoAiTUYHI NapTil.

Ak 6aunmo, 3aKOHOJaBUe BM3HAYEHHA Kosa CY6’eKTiB NpaBa Ha BUCYHEHHA KaHAUAATIB Ha MiCLeBUX BU-
6opax 6e3nocepenHbO MNOB'A3aHe 3 MACKBHUM BUOGOPUMM NpaBoM (y HayKOBIl niTepaTypi 3MiCT NaCUBHOrO
BMOOPYOro npaBa PO3KPMBAETLCA Yepes NpaBo 0cobum ByTn KaHAMAATOM Ha BUbGOpax, TOGTO NpeTeHayBaTU
Ha NpefCcTaBHULUbKMIA MaHAAT um BUOOPHY nocagy'®) Ta KOpentoeTbCA 3 NpobaeMaTnKo MOLWYKY onTUmasb-
HOT BMOOPYOI crucTeMun AnsA micLeBumx BMO6opiB. MoXxHa norogntmca 3 AyMKOo, WO cucTeMa NponopuiiHoro
npeacTaBHMLTBA X04a 11 € 3pO3yMiNiolo Asa nepeciyHoro BubopLsa, ane HaBpAz Yv NOBHO Mipoto BiAnoBigae
oro iHTepecam, OCKiflbKr 06MeXY€E NpPaBo CaMOBMCYBaHHA Ha BUOOpax 40 paf ycix piBHiB, no36aBnae Bnbop-
LA 3BMYHOIO A1A HbOTO 3B'A3KY 3 0OpaHUm genyTaTom's.

[poaHanisyemo Nono)KeHHA 3aKOHOAABCTBA OKPeMUX KpaiH — uneHiB €C, AKNMN peryntoeTbCca NOPAAoK
BMCYBaHHA KaHAMAATIB Ha MicLieBux BUbGOopax. Tak, BiAnoBigHO Ao cT. 399 Ta cT. 478 Bubopuoro kogekcy Monb-
wi'’, NnpaBo BMCYBaTU KaHAWAATIB y AenyTaTy OpraHiB MiCLLeBOro camoBpAdyBaHHA Ta MiCbKOro rofnoBu Ha-
NeXuTb BUO6OPUYOMY KOMITETY MOMITUYHOI NapTii, BMOOpUYOMY KOMITETY Koaniuii napTii, BUGopuomy KomiteTy
rpoMafCbKUX opraHisauin Ta Bubopuomy KomiteTy BnbopLUiB. NNopAfoK CTBOPeHHSA, NpaBa Ta 000B’'A3KN BU-
60opuMx KOMITETIB Ha BCiX BUAax Bubopax peryntootbca posginom 11 Bubopuoro kogekcy Monbui. Ak Bunau-
Ba€ 3i 3MicTy CT. 85 LUbOro akta, BU6OpUI KOMITETU MPOMAACHKUX OpraHi3auii MOXKyTb CTBOPIOBATMCA TiNbKK
AnA micueBunx BM6opiB, To6To Ha BMGopax fo Cenmy Ta CeHaTy, Bubopax fo €Bponericbkoro MapnameHTy Ta
Ha Bubopax Mpe3ngeHTa Monblyi rpoMaAcbKi opraHisauii He MaloTb NpaBa CTBOPIOBATU BUOOPUI KOMITETU.
BignosigHo no ctT. 86 Bubopuoro kogekcy MonbLui, GyHKUiT BUGOPUOro KomiTeTy NoniTMYHOT NapTii BUKOHYE
OpraH ui€i napTii, AKNN, BIGNOBIAHO A0 ii CTaTyTy, MAa€ NPaBO NPeACTaBAATY NONITUYHY NAPTIi0 Y BiHOCUHAX
3 OpraHamMu ep>KaBHOT BflaAy Ta MiCLLleBOro CaMOBpPsAYyBaHHsA, 06'e4HaHHAMMN rpomaasaH Towo. Llein opraH
noBigoOMIIA€E BigNoBigHY BMOOPUY KOMICito NPO CTBOPEHHA BUOOPUYOro KOMITeTY, HaMip CaMOCTIIHO BUCYBaTH
KaHAMAATIB Ha BigNoBiaHUX BUO6Opax Ta Hagae iHpopmaLito NPo YyNoBHOBAaXKEHOIO NPeACTaBHYKaA, WO Ji€ Bif
iMeHi BU60OpUOro KOMiTeTy, a TakoX iHbopMaLito Npo GpiHaHCOBOro npeacTaBHUKA.

OT1xe, y MonbLi Kono cy6’eKTiB, WO MatloTb NPaBO BUCYBaTK KaHAMAATIB HAa MicLleBUX BUBOpaX, € 3HAYHO
LWMPLINM, aHiX B YKpaTHi, OCKINbKK, OKPIM NONITUYHMX MapTii, Le NpaBo MOLMPIOETbCA TaKOX | Ha rpomag-
CbKi opraHisauii Ta 6e3nocepefHbo rpynu cammx BnbopuiB. BogHouac cTBopeHHA BUOGOPUYOro KOMITeTY BU-
60pLiB Ma€e HNU3KY 0cOb6NMBOCTEN. 30KpeMa, BUOOPUMIA KOMITET BUOOPLIB MOXe BYTU CTBOPEHMWIA NPUHAMHI
15 rpomagAaHamMu, AKi MaloTb NpaBo ronocy, nicnA 36opy wWoHaMmeHwe 1 TUC NiANUCIB rPOMagAH i3 NpaBoMm
ronocy, AKi NiATPUMYIOTb CTBOPEHHA BMOOpUOro Komitety. MpeacTaBHMK BUOOPUYOro KOMiTeTy nosigomnsae

3 Tlpo 3acyaeHHsA KOMYHICTUYHOrO Ta HalioHan-coLianicTMYHoro (HaLMCcTCbKOro) ToTaniTapHNX pexxnmia B YKpaiHi Ta 3a60poHy
npomnaraHam iXHbOT CUMBOIKK : 3aKoH YKpaiHu Big 9 kBiTHA 2015 p. URL : https://zakon.rada.gov.ua/laws/card/317-19.

% KoHcTuTyuis YKpaiHu Big 28 yepsHa 1996 p. URL : http://zakon2.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80.

15 KnoukoBcbKuia t0.B. MprHUmnm Bu6opyYoro npasa: AOKTPUHANbHE PO3YyMiHHSA, CTaH Ta NepCrneKTUBU 3aKOHOAABYOT peaizaLii B
YKpaiHi : MoHorpadisi. Kuis : Baite, 2018. C. 163.

' InbHUUbKUIN M.C. Bubopu B AeMOKpaTUUHKX AeprkaBax: MOPIBHANbHO-NPaBOBe LOCNIAKEHHA : aBToped. AuUC. ... 4-pa opua.
Hayk : 12.00.01 «Teopis Ta icTopisa fAepxaBu i NpaBa; iCTOpiA MONITUYHUX | MPaBOBKX Y4YeHb». Xapkis, 2019. C. 28.

17" Ustawa z dnia 5 stycznia 2011 r. Kodeks wyborczy. URL : http://isap.sejm.gov.pl/isap.nsf/DocDetails.xsp?id=WDU20110210112.
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HauioHanbHy BU60pUy KOMICito PO CTBOPEHHSA KOMITETY He Mi3Hille HixX 3a 55 gHiB fo BrubopiB. [poTe AKLWO
BMOOPUMNI KOMITET BUOOPLIB CTBOPEHWIA AN BUCYBAHHA KaHAUAATIB NULLE B OAHOMY BOEBOACTBI, TO BiH MOXe
6y TV CTBOPEHUIA rPOMaZAHaMU, AKI MatoTb NPaBO rofiocy, nicns 36opy LwoHanmeHwwe 20 NianuciB rpomMaasaH i3
NpaBOM rosiocy, a PO CTBOPEHHSA KOMITETY NOBIZOMAAETbCA He HauioHanbHa BUbopUa Komicis, a BignosigHa
TepuTopianbHa Komicia. Ha Hawy aymky, nigxin Bubopuoro 3akoHogascTBa onblyi 4o HagineHHA npaBoM
BMCYBAHHA KaHAMAATIB BUOOPUYMMM KOMiTeTaMy BUOOPLIB € LiiNKOBUTO BUMNPaBAaHUM. BogHouac gouinbHicTb
LOAO HadiNeHHA TakMM MPaBOM rPOMaACbKUX OpraHi3alin BUKNMKAE CYMHIBU. fIK BIGOMO, MOMiTMYHA NapTia
006’eHYE Ntoaelt 3a CNiNbHICTIO TXHiX iHTepeciB, NepeKkoHaHb ANA peani3auii CBOEN MONITUYHOT METH, Ma€E NeB-
Hy 3arasbHOHaLiOHanbHy NporpamMy, 3mMaraeTbca 3a 3400yTTA BNagn WAAXOM yyacTi y Bubopax Ta 34iNcHI0e
BM/INB Ha Hel yepe3 GpopMyBaHHA CBOIX MOMITUYHUX BMMOT'®, HaTOMICTb rpoMagcbke 06'€gHaHHA — Le fo-
6poBinbHe 06'eaHaHHA i3nUHKX 0Ci6 abo PUANYHMX OCI6 NPMBATHOrO NpaBa ANA 34iICHEHHA Ta 3aXMCTy
npa. i cBo60p, 3aJ0BONEHHA CYCMiIbHUX, 30KPeMa eKOHOMIUHUX, CoLiaibHUX, KYNbTYPHUX, EKOSIOTIYHNX Ta
iHWKX iHTepeciB'. [HaKLe KaxKyuu, y MONITUYHMX NapTill Ta rPOMaACbKMIA opraHizaui pisHi Wini, 3 AKMMK BOHN
CTBOPIOIOTLCA Ta GYHKUIOHYIOTb. AKLIO ANA NONITUYHMX NAPTiN yyacTb Yy BUOopax (y TOMy Ynchi I MicLieBUX) €
OCHOBHWM 3aBfjaHHAM, TO TPOMafCbKi OpraHi3auil CTBOPIOIOTbCA 3 METOI 3a10BOJIEHHA iHLWMX iHTepeciB CBOIX
uneHis.

Y NInTsi nopAfoK BUCYBaHHA KaHAMAATIB Ha MicLleBUX BMOOpPax peryntoeTbcsa 3akoHoM Jluten «Mpo my-
HiuMnanbHi BM6opM»*, BigNoBiAHO A0 CT. 34 AKOro KaHAMAATIB Yy YNeHW paan CaMoBpAZYBaHHA | KaHAMAATIB
Ha Mepa MOXYTb BMCYBaTV MNOAITUYHI NapTil, 3ape€eCTPOBaHi Y BCTaHOBIEHOMY 3aKOHOM MOpPAAKY, BUOOpUNIA
KomiTeT abo KaHAMZAATU MOXYTb BMCYBaTNCA B MOPAAKY CAMOBUCYBaHHSA. [oniTnyHa napTia, BU6opunin Komi-
TET MOXYTb BMCYBaTV KaHAMAATIB, @ 0C0b6a MOXe BUCYHYTU CBOK KaHAUAATYPY B NOPALKY CAMOBUCYBAaHHSA
B pasi, AKLLO BOHWN 3apeeCTPOBaHi AK YY4aCHMKM MNONITUYHOI KamnaHii BignosigHo Ao 3akoHy Jluteu «Mpo ¢i-
HaHCYBaHHSA MNOAITUYHMX MAPTIN Ta NOAITUYHMX KaMMNaHil, a TakoX KOHTPOSb X GpiHaHCYBaHHA»?' He Mi3Hile
HiX 3a 65 OHiB go BU6opIB. MNapTia, BMOOPUMNI KOMITET BMCYBalOTb KaHAUAATIB LUIAXOM BUCYHEHHA CMCKY
KaHAuAaTiB Y uneHn pagun CamoBpAAYBaHHA, B AKAN KaHANAATU BKJIIOYEHI B YCTaAHOBIEHOMY MapTiE0 NopAaKy
YeproBoCTi. Y LifIoMy YMCNO KaHAMAATIB Y BUCYHYTOMY NapTI€I0 CMUCKY KaHAMAATIB HE MOXe CTaHOBUTW MEH-
e MOSIOBMHM i NepeBuLLYyBaTK B ABa pa3n KinbKiCTb uneHis BignosigHoi pagu. OTxe, y JInTei 3akoHogaB4yo
YiTKO BCTAHOBJIOETbCA MiHIMaNbHa Ta MaKCMMaJsibHa KilbKiCTb 0Ci6, AKi BKNOYaTbCA [0 BiANOBIAHOrO CNNCKY
KaHOuAaTiB Ha MicLeBrX BUHGopax.

[Jewo iHWi BMMOrM BMCYBalOTbCA A0 CTBOPEHHA BMOOPUYOro KOMITETY Ta MOPAAKY BUCYBaHHA HUM KaH-
avpaTie. Tak, BianoBigHO fo 3akoHy JInTteu «[po myHiumMnanbHi BU6opu», BUOOPUMI KOMITET CKNafa€eTbCA 3
BMOOPLIB Ha TepUTOPIi MOBHOBAXEHb Ti€i paan camoBpAdyBaHHA, B AKY BUCYBalOTbCA KaHAMAaTU. KinbkicTb
BMOOPLIB ANA CTBOPEHHA BMOOPUOro KOMiTeTy Ma€ OyTu LWoOHaliMeHLwwe BABIYi OiNbluo0 Bif YMcna uneHis
BiAnoBiAHOI pagn camoBpagyBaHHA. OfuH | Tol cammii BUGoOpeLb MoXe 6yTu YfleHOM ine OJHOro BUOOP-
yoro Komitety. Bubopumin KOMIiTeT CTBOPIOETLCA LWAAXOM YKNALeHHA LOrOoBOPY MPO AiANbHICTb BMOGOpUYOro
KOMITETY, AKWIA NiANNCYIOTb YCi YneHn BU6OpUYOro KomiteTy. Y 4OroBopi Npo AifAnbHICTb BUOOPUYOro KomiTe-
TY 3a3HayaloTbCA: UneHn BUOopUOoro KomiteTy (ix im's, Npi3BuLLe, BHECEHUI Y PEECTP HaceneHHA JINTOBCbKOI
Pecnybniku ocobucTnii kog, MicLie NPOXKMBaHHA Ta KOHTAKTHI AaHi); NpefcTaBHUK (KoopanHaTop) BM6opyoro
KOMITETY i I0ro NOBHOBaXeHHS; NOPALOK NMPUAHATTA BMOOPUNM KOMITETOM pilleHb; MalHOBI i HEMaNHOBI
3060B'A3aHHA UsieHiB BUOOPUOro KOMITETY, MOB'A3aHi 3 AiANbHICTIO Y BUOOPUYOMY KOMITETI, NOPALOK, TEPMIHU
X BUKOHAHHSA; HallMeHyBaHHA BUHOPUYOro KomiTeTy.

3akoHogaBcTBO JlaTBii, AKe pernameHTye NOpALOK BUCYBaHHA KaHAUAATIB Ha MicLeBMX BMOOpax, TakKoX
Ma€ HU3Ky ocobnmeocTeli. Tak, BignoBigHO Jo cT. 15 3akoHy J1aTsii «[1po BMbopm fo pecnybnikaHCbKUX MiCb-
KMX pag Ta MicLeBUX paf»??, CMUCKM KaHAWAATIB y AenyTaTh paan, Ae KinbKiCTb MeLKaHLiB nepeBuLLye 5 T1c
0Ci6 y aeHb oronoLeHHs BMOOPIB, Ta CNNCKN KaHAMAATIB A0 pecnybnikaHCbKUX MICbKMX paj MOXYTb nojaBa-
TN 3apeECTPOBaHi NOJITUYHI NapTii, 3apeecTpoBaHi 06'egHAHHA MONITUYHKX NAPTI Ta ABi abo binblue 3apee-
CTPOBAHUX NOMITUYHUX NAPTIN, AKi He 06'eAHaANNCA B 3apeecTpoBaHe 06'eAHaHHA NONITUYHKX NapTii. [lo pag,

'8 KantanaH |.M. MoniTnyHi napTii AK cy6'eKTV LUMBINbHOrO Npasa : aBToped. AWC. ... KaHg. puA. Hayk : cned. 12.00.03 «ymBinbHe
npaBo i UMBINbHUI NpoLec; CimelHe NpaBo; MiXHapoAHe npusaTHe npaBo». Opeca, 2015.C. 4.

' Tlpo rpomMaacbki 06'eqHaHHA : 3akoH YKpaiHu Bif 22 6epe3Ha 2012 p. URL : https://zakon.rada.gov.ua/laws/card/4572-17.
2 Lietuvos Respublikos savivaldybiy taryby rinkimy jstatymas. URL : https://e-seimas.Irs.It/portal/legalAct/It/TAD/TAIS.5883/asr.

21 Lietuvos Respublikos politiniy kampanijy finansavimo ir finansavimo kontrolés jstatymas. URL : https://e-seimas.Irs.It/portal/
legalAct/It/TAD/TAIS.240788?jfwid=j1u6bxt6m.

22 Republikas pilsétas domes un novada domes vélésanu likums 1994. gada 25. janvari. URL : https://likumi.lv/doc.php?id=57839.
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[ KiNbKiCTb XXMTeNiB Ha eHb OroJioLeHHs BMOOpiB MeHLLe 5 TUC 0Cib, CMMCKM KaHAMAATIB MOXYTb NoAaBaTy
NoniTUYHI NapTii, 3apeecTpoBaHi 06'eAHaHHA NONITUUYHUX NaPTil, ABi abo Ginblue 3apPeeCcTPOBaHMX NONITUY-
HUX NapTii, AKI He 06'egHaNUCA B 3apeecTpoBaHe 06'€AHAHHA NOMITUYHUX NAPTINA, @ TaKOXK 06’€AHaHHA BU-
6opuiB. O6'egHaHHA BUOOPLIB YTBOPIOIOTb 0COOW, AKI Nignucany BignoBiAHWIA CNNCOK KaHAMAATIB, a TAKOX
0cobu, BHeceHi [0 LbOro cnncky KaHaugatie. CnMcoK KaHAMAATIB AKMIA NojaeTbca 06’egHaHHAM B1OOpPLUIB,
Ma€ 6y TU NignucaHnii He MeHLwe AK 20 Bubopusamm, AKI NpoXKUBaOTb Ha TepuTopii BignosiaHoi pagu. KinbKictb
KaHAMAATIB, BHECEHUX 1O CMUCKY, MOXe NepeBuLLYBaTH KiNbKiCTb AenyTaTiB, 06paHuX y BiaNoBiaHIN paai, Ha
TPW KaHaugatu. Ak 6aummo, Ha BigMmiHy Big JITeBK B J1aTBil BCTAHOBMIOETHCA TiIbKM MaKCUMasibHa KinbKicTb
KaHAMAATIB, WO BHeceHi fo Bubopuoro cnucky. BogHouac y JlaTsii, Ak i B YKpaiHi, Kono cy6’ekTiB, WO MatoTb
npaBo BMCYBaTW KaHAMAATIB Ha MicLeBi BUOOPW, 3aNeXnTb Bif KiNIbKOCTI HaceNleHHA Ha TepuTopii NOBHOBa-
»eHb BiAMOBIAHOro OpraHy mMicLLleBOro caMoBpsaAyBaHHA. BapTo Big3HaumnTy, Wwo cBoro yacy KoOHCTUTYLinHmi
cyn NaTeii po3rnagas NnUTaHHA Npo BignosiaHicTb KoHcTuTyuii J1aTBii*® nonoxeHb 4. 1 ¢T. 15 3akoHy JlaTsil
«Mpo Bnbopm go pecnybnikaHCbKUX MICbKMX paj Ta MicLeBUX pag». 3aaBHUKN CTBEPAXYBay, WO BKa3aHa
HOPMa, sIKa He Aa€ 3MOorv 06'egHaHHAM BMOOPLiB MOAaBaTV CNUCKU KaHAWAATIB B OKpPYrax i3 HaceneHHAM no-
Hag 5 Tuc ocib, cynepeuntnb cT. ¢T. 91, 101 KoHcTuTyuii J1aTsii**. MpoTe KoHcTuTyUinHUIA cya J1aTsii gifwos Burc-
HOBKY, LLIO OCKap»XyBaHa HOpMa BiANoBiJaE nonoxkeHHAM KoHcTuTyuil JlaTsil. 3o0Kkpema, KOHCTUTYUinHUI cya
JNlaTBii HaronocuB, Lo 3aKoHOAaBeLb, rapaHTyloun peanisauito BMbopurx npas, 3akpinneHmx y KoHcTuTyuii,
Ma€ WIMPOKY cBObOAY perynioBaTy NpoLeaypy BMOOPIB y MiCLEeBi opraHun BRagu i, cepep iHWOro, BU3HavaTu,
AKi cy6’eKTV MaloTb NpaBo NoJaBaTu CNUCKY KaHAMAATIB Ha MicLeBi BUbopw.

BucHoBKuN. OTXe, AK NOKa3ye NpoBeAEHNN MOPIBHANbHUI aHani3, 3aKOHOAABCTBO YKpaiHu, MNonbLwi, JlaT-
Bii Ta JINTBU MICTUTb HU3KY ICTOTHUX 0COGNIMBOCTEN NOPALKY BUCYBaHHA KaHAMAATIB HA MicLieBUX BUbOopax, y
TOMY UMCni N NOAITMYHUMN NapTiamu. Lli ocobnmBocTi, 30Kpema, CTOCYI0TbCA BU3HAUYeHHsA Kona Cy6’eKTiB, AKi
MalTb NPABO BUCYBATK CMVCKM KaHAMAATIB Ha MicLeBUX BUH6Opax, BUMOr A0 Uux cy6'ekTiB, BUMOT J0O OCib,
LLO BK/IOYAKOTbCA OO CMUCKIB KaHAMAOATIB, KiNbKOCTI KaHAWAATIB, WO BK/OYAOTbCA A0 TaKUX CMUCKIB, TOLWO.
IcHytounin B YKpaiHi nigxig, Wwo ctaBuTb Koo cy6'eKTiB, AKi MaloTb MPaBO BUCYBATU KaHAMAATIB Ha MicLLeBUX
BMOOpax y 3anexHiCTb Bif KiNbKOCTi BMOOPLIiB Ha TepuUTOpii MOBHOBaXeHb BiAMOBIAHOrO OopraHy mMicLeBoro
CamMOBpPAAYBaHHA, 3aCTOCOBYETLCA TiNIbKN B OKpeMUX KpaiHax — uneHax €C.

Mo3UTMBHMM i TaKMM, LLO 3aC/TyroBYE Ha 3aKpinneHHA B 3aKOHOAABCTBI YKpaiHu, € AOCBIA OKpeMuX KpaiH
€C, Aknin nepenbayae yyacTb Y BUCYBaHHI KaHAMAaTIB Ha MicueBmx Bubopax 06’efHaHb (KOMITeTiB) BMOOPLUIB.
Takui nigxig 3HaYHO PO3LUNPIOE MOXKANBOCTI peanisalii rpomagaHamu (Ta iHWMMK ocobamu y nepebayeHmx
3aKOHO[aBCTBOM BMMafKax) CBOiX BMOOpUMX Npas. HaTOMICTb 3a YAHHUM BMOOPUYMM 3aKOHOAABCTBOM YKpai-
HU rpoMagaHun YKpaiHU MOXKYTb peanizyBaTu CBOE NpaBo Oy TN 06paHMMM NnLLe Yepes YIeHCTBO Y NOMITUYHIN
napTii (3apyyYeHHA NiATPUMKOLO BiANOBIAHOrO ocepeaKy NOAITUYHOI NapTii), a NPaBO HAa CAMOBUCYHEHHA MOXe
OyTn peanizoBaHe He Ha BCix micLeBux Bubopax. BogHouac, Ha Hawy AYMKY, HEOAHO3HAYHUM i JOCUTb CYyM-
HiBHUM € NONOXKeHHA BMH6opUOro 3akoHogaBcTBa [MonblLui Woao0 NpaBa BUCYBaHHA KaHAMAATIB rPOMafCbKUMN
opraHisauiamu, oCKinbKu, Ha BiAMiHY Bif MOAITUYHMX NapTil, TPOMaACbKi opraHi3auii He CTBOPIOITbCA 3 Me-
TOI0 3000y TTA BNafuW WAAXOM yyacTi y Bubopax.

4

AHomauis

CTaTTiO NPUCBAYEHO MNOPIBHANBHOMY JOCNIIAXKEHHIO MOPAAKY BMCYBaHHA NONITUYHUMM NApPTIAMU KaHAMAA-
TiB Ha MicLeBUX BMOOpax B YKpaiHi Ta okpemux KpaiHax €C. AHani3yoTbca 3aKoOHOAaBYI NiAXOAN [0 peryntoBaH-
Hs Kona cy6'eKTiB, sIKi MatloTb NMPaBo BMCYBATU KaHAMAATIB Ha MicLieBMX BMOOpax B YKpaiHi, MonblLyi, JlaTsii Ta Jlnt-
Bi. POONATbCA BUCHOBKM LLOAO NepeBar Ta HefoikiB Nigxoais 4o NOPAAKY BUCYBaHHA KaHAMAATIB HA MiCLLEBUX
BMOOpax y pisHMX KpaiHax.

2 Latvijas Republikas Satversme. URL : https://likumi.lv/ta/id/57980-latvijas-republikas-satversme.

24 Par Republikas pilsétas domes un novada domes vélésanu likuma 15.panta pirmas dalas, ciktal ta nepielauj vélétaju apvienibam
iesniegt kandidatu sarakstus novados, kuru iedzivotaju skaits ir lielaks par 5 000, un republikas pilsétas, atbilstibu Latvijas Repub-
likas Satversmes 91. un 101.pantam. Spriedums Latvijas Republikas varda 2015.gada 5.februari lieta Nr.2014-03-01. URL : https://
likumi.lv/ta/id/272038-par-republikas-pilsetas-domes-un-novada-domes-velesanu-likuma-15panta-pirmas-dalas-ciktal-ta-nepie-
lauj-veletaju-apvienibam-iesniegt-kandidatu-sarakstus-novados-kuru-iedzivotaju-skaits-ir-lielaks-par-5-000-un-republikas-pilse-

tas-atbilstibu-latvijas-republikas-satversmes-91-un-101pantam.
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Summary

The article contains findings of the comparative study on the procedure for the nomination of candidates

by political parties at the local election in Ukraine and in some EU countries. It examines legislative approaches
to the legislative regulation of a range of subjects who have the right to nominate candidates at the local elec-
tion in Ukraine, Poland, Latvia and Lithuania. The article draws conclusions about advantages and drawbacks of
the approaches to the procedure for nominating candidates at the local election in different countries.
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Vv

Us aegetatem semper spectare debet
Cy004 nosuHeH 3asx0u Mamu Ha yeasi cnpaseodsugicme.
JlamuHceKut sucris

[ns Toro wo6 nobyaysat NpaBoBY fAep»KaBy, BaXK/MBY POJib BifirpaloTb Kputepii cnpaseanusocTi. MNpo-
6nema 3axucty npas i ceo6oA NOANHN Ta TPOMALAHNHA € aKTyaNlbHM MUTAaHHAM CcborofieHHs. [aHaemia Kopo-
HaBipycy COVID-19, BinHa Ha Cxopai YKpaiHu, eKOHOMIYHa Kpu13a Npr3BOAATb 40 TOrO, WO B CYCNinbCTBI AOBONI
roCTpO CNPUNMAETbCA MOHATTA CNPaBeAaNBOCTI. TOMy CyAM Y CBOIW AiANbHOCTI MOBUHHI KepyBaTUCA NPUHLM-
MOM CrpaBeASIBOCTI AK rapaHTIE CYA0BOro 3axXMCTY, a TaKOX AIK 3aco60M 3abe3neueHHsA peanisauii npas i cBO-
60[ NOANHN Ta rPOMafsaHMHa.

B ymoBax KapaHTUHY Buwia pafa npaBocyaas BBa)ae, WO NPaBo Ha CipaBeasivBUA Cya He Moxe ByTn 06-
MeXXeHe, MpoTe Nif Yac YCTaHOBNIEHHA CnpaBeasivBoro 6anaHcy Mixk NnpaBoM 0cobu Ha Ge3neyHe Ana XWUTTA i
310pOB’Al IOBKIN/IA Ta NPaBOM Ha CnpaBe/IMBUI Cy[l NepeBaXxa€e NPUPOoAHEe NPaBo OCib Ha XUTTA Ta 6e3neyHe
AOBKiNAA, 060B'A30K oo 3abe3neyeHHA AKOro NoKMaaeHo Ha Aepxay YKpaiHa'.

OKpim TOro, BapTo 3a3HaumTy, WO, BignoBigHO Jo cT. 64 KoHcTuTyuii YKpaiHu, npasa i ceoboan nognHu
Ta rpoMafAHVIHa He MOXYTb OyTV obMexeHi, KpiMm BUNagKis, nepepbayernx KoHctutyuieo Ykpainu. Mpaso Ha
cnpaBefnuBui Cya He MoXe ByTr oOMexeHe B yMOBaxX BOEHHOIO Ta Hafi3BMYaMHOIo CTaHy, TOMY Cyfl0Ba cucTe-
Ma QYHKLOHYE Yy 3BUYANHOMY PEXUMI.

KoHCTUTYLiHe NpaBOo Ha CylOBWI 3aXMUCT HaNeXnTb [0 HEBiAUYKYBaHMX Ta HenopyLwHMX npas. [Mpasocya-
AA Ma€ BignosigaTu BMMoram crnpaseannsocTi. [TpuHUmMn cnpaBegIMBOCTi € KIMIOYOBUM YMHHUKOM A1A OLiHKK
baKTMYHUX 0O6CTABUH Mg Yac BUPILLEHHA CNpaB i NPUAHATTA piweHb KoHcTutyuinHum Cygom Ykpainu. JaHui
NPUHLMN NOB’A3aHMIA i3 NPUHLMNOM PiBHOCTI i cBo6oA0t0. BiH BUpillye Moxnuei KOHONIKTK Nig Yac peanisauii
AAHUX NPUHUMMIB i BigXxoanTb Bif iX popManbHOT feknapadii 3 METOI MaKCMManbHOIo 3axXUCTy Npas i cBobog
NIOANHN Ta TPOMafAHMHa.

[oTpuMaHHA NpUHUUNY CNpaBeaanBOCTI Mif Yac 3[iNCHEHHA CydamMmn NpaBoCyaaa € BaXKNUBUM, OCKINIbKN
NOpPYLUEHHA TaKOro NPUHLUUNY NPU3BOAUTb 0 HecnpaseanmsocTi. Came cygu MaioTb peani3oByBaTy ifeto cnpa-
BeJSINBOCTI AK Mipy «HaneXxHoro».

Y cT1. 6 KOHBeHUii Npo 3axUCT NpaB fOAUHNA i OCHOBOMOMIOXHUX CBOOOA 3aKpinieHO NpaBoO KOXKHOMO Ha
CnpaBeanuBUiA PO3MAL CNPaBM He3aNeXXHUM Ta 6e3CTOPOHHIM cyaom. BianoBigHoO o cT. 2 3akoHy YKpaiHu
«lMpo cypoycTpin i cTaTyc CyadiB», 3aBAaHHA Cyay nif Yac 34iIMCHEHHA NPaBOCYAAA Ha 3acajax BEpPXOBEHCTBA
npasa — 3a6e3neynTi KOXKHOMY MPaBO Ha CNpaBed/IMBUI Cy Ta NOBary [0 iHWNX NpaBs i cBO60J, rapaHTOBaHMX
KoHcTtuTyLi€to i 3akoHaMK YKpaiHu, a TakoX MiXkHapoaHMMY fOrOBOpamMu, 3rofia Ha 060B’A3KOBICTb AKUX HaflaHa

! 3abe3neueHHsa QoCTyny JO NpaBoCyaAs B ymoBax naHaemii: BPI 3BepHynaca go Bnagw. URL : https://yur-gazeta.com/golovna/
zabezpechennya-dostupu-do-pravosuddya-v-umovah-pandemiyi-vrp-zvernulasya-do-vladi.html (nata 3sepHeHHs: 15.06.2020).
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BepxoBHoto Pagoto YkpaiHu. 3rigHo 3 n. 1 u. 7 CT. 56 3a3Ha4eHOro BuLle 3aKoHy, Cyans 3060B’A3aHWI cnpaBea-
nnBo, 6€3CTOPOHHBbO Ta CBOEYACHO PO3rNAAATY | BUPILLYBaTX Cyl0Bi CNpaBy BiAMOBIAHO 10 3aKOHY 3 AOTPMMaH-
HAM 3acaf i NpaBu CySOUYMHCTBA.

CbOrofHi gy»e 4acto My € CBiIKamu TOrO, O CNPaBedIMBICTb BaXKKO 3HaNTK B cygax. [4nAa no3ntmeHOro Bu-
piLeHHsA CnpaBun CTOPOHM B NPOLLECi LYKAOTb HE3AKOHHI LLIAXM BAAMBY Ha CYAAI0 i, TaKM YMHOM, MatoTb binbLue
LIaHCIB 4OBUTUCA CNPABEeAIMBOrO, Ha iXHIO AYMKY, pilleHHsA. Taki CyfoBi pilleHHA HecyTb Yy cobi Hebe3neky, nigpu-
BalOTb aBTOPUTET CYAOBOI BNaAU, a TaKOXK NOPYLUYOTb NPUHLMM CNPaBeA/IMBOCTI Nif Yac 3AiiCHEHHA NpaBoCcyaan.

CycninbCTBO AUBUTLCA Ha CY[ AK Ha IHCTUTYLIO, LLO 3AaTHa BUPILLMTY CNip HaBiTb Yy TUX cdepax CycninbHOro
XNUTTA, Wo e 50 pokisB TOMy BMXOAWAN JANEKO 3a MeXi CyfoBOT topucanKLii. Mepepatoun Taki GyHKLUIT cncTemi
NnpaBoCyAAA, CycninbCTBO CTaBUTbCA A0 BUKOHAHHA Heto CBOIX QYHKLi HabaraTo 6inbLu BUMOINMBO, HiX 4O TOTO.
3BMYaANHO, TaKNI PO3BUTOK MOAiN JEMOHCTPYE AOBIpY CyCninbCTBa A0 CYAOBOI rinku Bnagu. NpoTe Taka gosipa
Ma€ MicLie 4OTU, AOKU € BMEBHEHICTb Yy HE3aNeXKHOCTi CyAiB i HaNeXXHOMY BUKOHaHHI HMK CBOIX QYHKL A%

YBaXa€emo, L0 BaroMMM NUTaHHAM CbOrOAEHHA € peanisauia NpuHUMNYy crnpasegnnBocCTi, TOMy AOLiIbHO
npoaHanisyBaTt CyfoBY NPaKTUKY, AKa NoKaxke, AK CyAn AOTPUMYKOTbCA JaHOro NPUHLUMMY Nif Yac BUPILLEHHA
BiANoOBiAHMX CNOPIB.

Cnig 3a3HaunTy, WO B CYCNiNbCTBI, ie iCHYE KynbTypa neritmmadii (BM3HaHHsA), 3giCHeHHA ny6niyHoi Bnagu
CTa€ MOXK/MBUM TifIbKK 33 YMOBW, WO 1T Ail CNpUAMaloTbCA rpomMmagaHaMuy K po3yMHi i cnpaBefnmsi. PilleHHs,
O He BiAMOBIfATb BUMOraM PO3yMHOCTI i CNpaBefnnBOCTi, CMPUAMAIOTbCA AK HeNeriTUMHI, a NpaBuna, Wwo
6a3yoTbCA TIIbKU Ha NPUMYCI, — AK HEMPUIAHATHI. MpoTe TakMin CTaHJAPT He NOBMHEH 3alMLWATACA TiIbKKU ab-
CTPaKTHMM NPUHLMNOM. HaBnaku, HanbinbLu BaxXnuBy posib Biflirpae MOXKMBICTb 3B€PHEHHSA JO TAKOro 06rpyH-
TYBaHHA AK f0 NepefyMoBy neritTumalii nyonivyHoi Bnagm, Aka cama cCnpuinMaeTbCca rpoMagsaHaMm AK peanisain
HUMW CBOTO NMPaBa, KOTPe MOXyTb MOPYLUNTU TiNIbKN HENEriTUMHI iIHCTUTYLIT Ta npaBua. [MowmnpeHicTb Takmx
KYJIbTYPHUX OYiKyBaHb Y CYCNiNbCTBi — MOKAa3HUK 3PinocTi BepXOBeHCTBa Npasa’.

Hacamnepep cnig 3a3HaunTy, WO CNpaBeanvBiCTb € KOHCTUTYLIMHOIO 3aCafio CYAOUNHCTBA. TaK, y PilueHHi
KoHctutyuinHoro Cygy Ykpainm Big 30 ciuna 2003 p. N2 3-pn/2003 y cnpaBsi npo po3rnag CyAoM OKpemmux no-
CTaHOB CNiJYoro i NPoKypopa* 3a3HavYaETbCA, WO «NPABOCYAAA 3@ CBOEIO CYTTIO BM3HAYAETbCA TaKUM NuLLe 3a
YMOBW, LLIO BOHO BiMOBia€ BUMOram CrnpaBennBocTi i 3abe3neuye epeKTUBHE MOHOBNEHHSA B MpaBax».

I3 NpyHUUNY cnpaBegMBOCTI BUMAMBAE LiNla HA3Ka KOHCTUTYLIMHUX BUMOT. 30Kpema, Y 4. 1 CT. 63 KoHcTu-
Tyuii YKpaiHu 3akpinneHo npaBo He CBifunTY Woao cebe, uneHis cim'i um 6nmsbKmx pogudis. MpuHumun cnpasea-
NMBOCTI 3aKpinoe 060B'A30K ONPUIIOAHEHHA HOPMATUBHO-MPABOBUX aKTiB (Y. 2 CT. 57 KoHcTuTyuii YKpaiHu).
BignosigHo fo cT. 55 KoHcTuTyLii YKpaiHu, rapaHTy€eTbCA NpaBo Ha CydoBMI 3aXACT.

Y cBOix piweHHAX KoHctutyuiiHiin Cya YKpaiHu fy»Ke 4acTo MOCMNIAETbCA Ha NPUHUUN CpaBeanmBoCTi.
Tak, y PiwenHi Big 02 nuctonaga 2004 p. N2 15-pn/2004 y cnpasi Npo npu3HayeHHs cyaoM 6inblu M'AKOro noka-
paHHsa® KCY 3a3Hauvae: «CnpaBeanuBicTb — 0OfHa 3 OCHOBHMX 3acaj NpaBa, € BMPILIANIbHOK Y BU3HaYeHHi Noro
AK perynAaropa CyCnifnbHUX BiGHOCKH, OQHUM i3 3arafibHOMOACbKUX BUMIpPIB NpaBa. 3a3Buyain cnpaBeninBicTb
pO3rnAaaloTb AK BNAaCTUBICTb NPaBa, BUPaXKeHy, 30KpeMa, y PiBHOMY IOpUAMYHOMY MacLuTabi noBediHKM iy npo-
NOPUINHOCTI KPUANYHOI BINOBIfANbHOCTI BUMHEHOMY NPABOMOPYLLEHHIO.

Y cdepi peanizauii npaBa cnpaBeavBiCTb NPOABNAETHCA, 30KPEMa, Y PIBHOCTI BCiX Nepef 3akoHOM, Bigno-
BIZIHOCTI 3NI0UMHY | NOKapaHH3A, LinAxX 3aKoHoAaBLA | 3acobaX, Lo BUOGMPaTbCa ANna iX JOCATHEHHS.

OKpeMum BUABOM CMpaBeaSIMBOCTI € NMUTAHHA BiANOBIAHOCTI MOKapaHHA BUMHEHOMY 3/I0UMHY; KaTero-
pia cnpaBennMBOCTi Nepenbayac, Wo NokapaHHA 3a 3/104MH MNOBMHHO 6YTU JOMipHUM 3104nHy. CnpaBegvee

2 Brennan Gerard. Judicial Independence. The Australian Judicial Conference. University House, Australian National University.
Canberra, 2 November 1996. URL : http://www.hcourt.gov.au/assets/publications/speeches/former-justices/ brennanj/brennanj_
ajc.htm (gata 3BepHeHHA: 17.06.2020).

3 McLachlin Beverley. The Roles of Administrative Tribunals and Courts in Maintaining the Rule of Law/Beverley McLachlin.
12 CJA.LP —Pp.171 at 174. URL : http:// www.ccat-ctac.org/downloads/ E%20eng%20Falzon.pdf. (nata 3BepHeHHsA: 17.06.2020).
4 OdiyinHMM BicHMK YkpaiHu. 2003. N2 6. CT. 245.

> PiweHHs KoHctutyuitHoro Cyay YKpaiHu y cnpasi 3a KOHCTUTYLiNHUM nodaHHAM BepxosHoro Cyay YKpaiHu Wwoao BignoBigHOCTI
KoHcTutyuii YkpaiHu (KOHCTUTYLIMHOCTI) nonoxeHb cTaTTi 69 KpumiHanbHoro Kogekcy YkpaiHu (cnpaBa npo Npu3HayeHHA CyAoM
6inbw M'AKOro nokapanHA) N2 15-pn/2004 Big 02.11.2004. URL : http://ccu.gov.ua/docssearch?tid=504&date_filter%5Bvalue-
%5D%5Bdate%5D=&body_value=&field_textindex_value=&field_speaker_value= (gata 3BepHeHHs: 20.06.2020).
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3aCTOCyBaHHA HOPM MNpaBa € NepeayciMm HegMCKPUMIHAUIMHMIA NigXid, HeynepedkeHicTb. Lie 03Havae He Tinbku
Te, WO nepeabayeHnin 3aKOHOM CKJ1ag 3M10UMHY Ta PaMKM NMOKapaHHA BiANOBIfaTVMYTb OAUH OHOMY, a 11 Te, Lo
nokapaHHA Ma€ nepebyBaTu y CpaBeANMBOMY CMiBBIAHOLLEHHI 3 TAXKKICTIO Ta 06CTaBMHaMK CKOEHOTO 1 OCO-
6010 BMHHOrO. AIEKBaTHICTb MOKapaHHA CTYMEHI0 TAXKOCTI 3/1I04MHY BUMNMBAE 3 NPUHLMMY NPaBOBOI Aep»KaBHu,
i3 CyTi KOHCTUTYLINHMX NpPaB Ta CBOOOA NIOAMHM | FPOMaAAHMHA, 30KpeMa npaBa Ha cBo6oay, AKi He MOXyTb OyTu
obMmeeHi, Kpim BUnagKis, nepeabaveHnx KoHCTUTYLiEO YKpaiHU».

KoHctutyuinHunm Cyn YkpaiHu y cBoeMy PiweHHi Big 22 BepecHsa 2005 p. N2 5-pn/2005 y cnpasi npo nocTinHe
KOPUCTYBaHHA 3eMeNbHUMU JiNAHKaMM® 3a3HaYaE, WO 3 KOHCTUTYLiIHMX NPUHUUNIB PIBHOCTI | cNpaBefnnBoCTi
BUMNMIVBAE BUMOTra BM3HAYEHOCTI, ACHOCTi i HEABO3HAYHOCTi NPaBOBOI HOPMM, OCKIfIbKM iHLe He MOXKe 3abe3ne-
ynTK i OfHaKOBe 3aCTOCYBaHHA, HEe BUKIIIOUYAE HEOOMEXEHOCTI TPaKTyBaHHA Y NMPaBO3acTOCOBHIN NpakTuui i
HEeMUHYYe NPU3BOAUTL JO CBaBOJI.

Y PiweHHi Big 04 uepsHa 2019 p. N°2-p/20197 KoHcTtuTyuiiHmin Cyg YKpaiHu focnigKyBaB MOXIUBICTb 06-
MeXeHHA KOHCTUTYLiiHMX NpaB i cBoboA Ta BUCNOBMB AYMKY NPO Te, WO 0OMeXXeHHSA WoJ0 peanisaLii KOHCTU-
TYUiliHMX NpaB i cBO6OA He MOXYTb OyTU CBaBiNbHUMU Ta Hecnpaseanusmumun. Cyn 3BepTac yBary i Ha Te, WO
«...y BUMAAKY perynoBaHHA coLianbHMX MNPaB i3 MeTO 3abe3neyeHHA colianbHOI CNpaBeInBOCTI 3aCTOCYBaH-
HA NPUHLMNY aBCONOTHOI PIBHOCTI MOXe CIPUYNHUTIL CUTYaLlito, 3a AKOT BHECEHHA 3MiH [0 OyAb-AKUX HOpMa-
TUBHO-MPaBOBMX AKTIB (OO NpaB Ta 060B'A3KIB 0Cib) Oyae HEMOXKNNBUM, Ta CTBOPUTU 3arpo3y EKOHOMIYHIl
6e3neui gep>kaBu (MpuU3BeCcTn Ao HeraTUBHUX GiHAHCOBUX HACNIKiB)».

Ak cnpaBeaMBO 3a3Havae BijomMuin ykpaiHcbKumii HaykoBeLlb C. MorpebHsk, «KoHcTuTyuinHun Cyn Ykpa-
THN PO3KPMBAE CYTHICTb CNpPaBeaIMBOCTI Yepe3 NPUHLMN PO3MipHOCTI, abo nponopuinHocTi (guB. PiweHHA
Bif 24 6epe3Ha 2005 p. N2 2-pn/2005 y cnpasi npo nogaTkoBy 3acTasy i Big 20 uepsHA 2007 p. N2 5-pn/2007
y Crpasi WOAOo KpeauTopis NignpueMCTB KOMyHanbHOI popmMu BRacHOCTI). Tak, Ha AymMKY KOHCTUTYLinHOrO
Cyny YKpaiHu, po3mip NodaTKOBOI 3aCTaBU, BUXOZAYM i3 3araibHUX NPUHLUMUMNIB NpaBa, Ma€ BiANOBIiAaTN CyMmi
NnoJaTKoBOro 3060B'A3aHHS, WO 3abe3neyyBano 6 KOHCTUTYLiNHY BUMOTY CNpaBedSIMBOCTi Ta PO3MipHOCTI.
Tomy NonoXeHHA 3aKOHY, fike nepenbayae MOXAMBICTb MOWMPEHHA NpaBa NOAAaTKOBOI 3acTaBU Ha Oyab-AKi
BUAM aKTUBIB NiaTHMKA NOJATKIB He3aneXHo Bif CyMun NogaTKoBOro 6opry, nopyLuye cnpaBeanvee BUPIiLLEH-
HA MWTaHb 3aCTOCYBaHHA MpaBa NOAaTKOBOI 3acTaBu, TO6TO € HEKOHCTUTYLINHUM. Y PiweHHi Big 20 yepBHA
2007 p. N2 5-pn/2007 KoHcTuTyuinHnin Cyn YKpaiHu 3a3HauvaE, Wo obmMexeHHA npaB KpeauTopiB cy6’ekTiB ro-
CNoOAaploBaHHA y KOMyHallbHOMY CEKTOPi €KOHOMIKW Ha 3afJOBOJIEHHA CBOIX BUMOT Y MPOBaAKeHHI y cnpaBax
Npo 6aHKPYTCTBO MA€ BYyTW PO3MIPHUM (MponopLiliHMM), TO6TO BU3HAYEHUM BiANOBIAHO 0O BCTaHOBNEHUX
NPUHLMNIB CNPaBeanMBOCTI»S,

Cnig 3a3HaunTy, WO iCHYOTb NeBHI Npobnemu nig yac peanisauii NpuHUMNY cnpaBeannBocTi. [Mo-nepLue,
y 3B'A3KY 3 HEJOCKOHANICTIO MPaBOBUX HOPM LyXe 4acTo 0cobM HecnpaBeanmBo NPUTATYIOTbCA A0 OPULUYHOT
BignosiganbHocTi. [o-gpyre, y avcumniiHapHOMy BUfi BifNoBiAanbHOCTI BiACYTHIN NpMHLUMN CNpaBeanBOCTi.

YBaXKaeMo, WO NPUHLMN CNpaBeaIMBOCTi ebeKTUBHMIA Nulle B TOMY pa3i, KON BiH BU3HAETbCA ycima
cy6’ekTamn npaBoBigHocuH. Cyani MatoTb OyTu HE3aNEXHMMUN Ta HeOTOPKAHHUMMU. JlviLe 3a TaKiX YMOB BOHU
3MOXYTb eEKTUBHO peanizyBaTi NPUHUUN CNPaBeaMBOCTI Nif Yac BUPILLEHHA CyAOBUX cripaB. Y 3B'A3KY i3 cy-
L,0BOI0 pedOpMOI0 MAEMO Hagito, Lo nNpefcTaBHKamu Oemign JincHO cTany HenigKynHi Ta cnpaeeanuBi cynai.

¢ PiweHHA KoHcTuTyuinHoro Cypy YKpaiHu y cripaBi 3a KOHCTUTYUiHUM mnopaHHA 51 HapopHoro AenyTaTa YKpaiHu wwopo

BignoBigHocTi KoHcTuTyLii YKpaiHM (KOHCTUTYUINHOCTI) NonoXeHb CTaTTi 92, nyHKTy 6 po3giny X «[lepexigHi nonoKeHHa»
3emenibHOro Kogekcy YKpaiHu (cnpaBa Mpo NOCTiHE KOPUCTYBAHHA 3emenbHUMU AinAaHkamu) N25-pn/2005 Big 22 BepecHa
2005 poky. URL : http://www.ccu.gov.ua/docs/516 (nata 3sepHeHHsA: 20.06.2020).

7 PiweHHs KoHctutyuiiiHoro Cyay YKpaiHu y cnpaBi 3a KOHCTUTYLINHUMUN NOJAHHAMM 45 HapoAHUX AenyTaTiB YKpaiHu Wwono

BignosigHocTi KoHcTuTyLii YKpaiHy (KOHCTUTYLIHOCTI) OKpeMux nonoxeHb 3akoHy YKpaiHu «[1po neHciliHe 3abe3neyeHHA» Ta 48
HapoAHWX AernyTaTiB YKpaiHu WoAo BiANoBigHOCTI KOHCTUTYLIT YKpaiHu (KOHCTUTYLLIMHOCTI) OKPeMMX NMOMOXeHb 3aKOHIB YKpaiHn
«lpo neHciiHe 3abe3neueHHs», «[lpo cTaTyC i couianbHUN 3axXUCT FPOMAZAH, AKi MocTpaxdany BHacnigok YopHOo6MNbCbKOI
KaTacTpodu», «[po neHciHe 3abe3neyeHHA 0Ci6, 3BiNbHEHMX 3 BIICbKOBOI CNy0K, Ta AeAKnX iHWKUX ocib», «Mpo fepaBHY
cnyx0y», «[po cynoBy ekcneptusy», «Mpo HauioHanbHWiA 6aHK YkpaiHu», «[po cny»k6y B opraHax mMiCLIeBOro CamoBpPsA4YBaHHS,
«Mpo cTatyc HapopHoro genyTata YKpaiHuy, «[po gunnomaTtnyHy cnyx06y», «[1po 3aranbHOOOOB'A3KOBe Aep)KaBHe MeHCiliHe
cTpaxyBaHHA», «[po KabiHeT MiHicTpiB YkpaiHu», «[1po npokypaTypy», a Takox [MONOXeHHA NpPo MOMIYHMKa-KOHCYbTaHTa
HapopaHoro fenyTtata YKpaiHu, 3aTBeppxeHoro NoctaHoBotlo BepxoBHoi Pagn Ykpainu Big 13 xoBTHA 1995 poky N2 379/95-BP
N°2-p/2019 Big 04 yepsHa 2019 poky. URL : http://www.ccu.gov.ua/sites/default/files/docs/2_p_2019_0.pdf (nata 3BepHeHHs:
20.06.2020).

8 TMMorpebHsak C. 3akpinneHHsA OCHOBOMONOXHUX MPUHUMMIB NpaBa B KoHcTuTyuii YKpaiHu. BicHUK Akagemii npaBoBMX Hayk

YKkpainn. 2009. N2 4. C. 32-33.



The constitutional principle of justice in the mechanism of justice ‘§

O. YBaposa 3a3Hauac: «[TpnunHa Toro, YoMy He3anexHiCTb CyOBOI BIafM € HACTIIbKM BaXKNBOIO CyCMifib-
HOI0 LIIHHICTIO, KPUETHCA B TOMY, LLIO BiJSIbHE CYCMiNIbCTBO iCHYE, JOMOKM B HbOMY MaHye npasBo — MPaBo, AKE PIBHOIO
MipOI0 3B'A3YE TUX, XTO YNPABJIAE, | TUX, LOAO KOTO 3AINCHIOETbCA YNPaBiHHA, NPaBo, AKE € HeynepemKeHM AK
LLOAO TUX, XTO LIYKAE B HbOMY 3aXUCTY, TakK i LWOAO TUX, O KOro BiANOBigHIi NpaBOBi MexaHi3Mn 3aCTOCOBYIOTb-
cA. AKnm 61 HeBUPa3HUM He B0 CMPUNHATTA CYCNiNbCTBOM L€l ifel, HacKinbKn TymaHHUMK He 6ynu 6 gyMKu
nofer Woo NpaBa, Y cepui KOXHOI N0ANHY X1Be NparHeHHA [0 BePXOBEHCTBA NpaBax’. YBaXKaeMO, IO KOXHa
NI0AMHA NparHe Jo cnpasefnnBoCTi, OCKINIbKM BIACTYN Bif NpUHLMMNY cCnpaBefINBOCTI NOPOLXKYE HeCcnpasean-
BicTb. CyAoBa Bnaja Ma€e maTu BOBIipy 3 60Ky CycninibCcTBa. Y pasi HefOTPMMaHHA NPUHLMMY CNpaBeaanBoCTi Ta
Kopynuiiy cyaax AoBipa 0o He3anexHocTi cynosoi Bnagu 6yae nigipsaHa.

MpoaHanisyBaBLUM BENNKY KiNbKiCTb CYAOBUX pilleHb, 6a4nmo, Lo GinblUicTb CyAAiB Y CBOIX pilleHHAX 6e3-
rnocepefHbO NOCKAETLCA Ha MPUHLMN CNPaBeanMBOCTi. Ha Hally AyMKY, Take NoCUflaHHA € nuiwe Gpopmarb-
HVM racioM i He BUCTYMA€E PerynaTtopom CycninbHUX BiAHOCUH. baraTto cyfoBux piweHb, y AKX cyagdi nepLuor
iHCTaHUiI B pe30MTUBHIM YaCTUHI MOCUAANNCA Ha NPUHLUMUN CNPaBeanBOCTI, CKaCOBYBanuca anenauinHiMm um
KacauiHoto iHcTaHuisamu. MNpoTe B »KOAHOMY pillleHHi CyfiB nepLuoi iHCTaHLii M1 He no6aunnm obrpyHTYBaHHA
CyAdiB, a B YOMy NONAra€e cCnpaBeanmBiCTb NPUAHATOrO HAM pilleHHA? YoMy came, Ha IXHIO iYMKY, Take pilleHHA
€ cnpaseannsum? Take dopmanbHe 3aCTOCYBaHHA NPUHLMMY CNPaBeasIMBOCTi 6e3 )KoAHOro 00rpyHTYBaHHSA No-
POAXKYE Te, L0 BULLECTOALL IHCTaHLiT CKaCOBYIOTb TaKi pilleHHs.

Hanpuknag, Kuiscbkuin panioHHuiA cyg M. Ofecy po3rnaHyB Y BigkputoMy CyfoBOMY 3acigaHHi B micTi Ogeci nuTtaH-
HA LWOAO BUMpPaBeHHA onucku B PieHHi KniBcbkoro paroHHoro cyay m. Opec Big 27 6epesHa 2013 p. 3a No30BoM
OCOBA_1 no OCOBA_2, Tpeta ocoba Kriscbkmin PB OMY N'YMBC YkpaiHu B Opecbkii 06nacTi mpo BUCENEeHHA Ta 3HATTA
3 peecTpaLiiHoro 061Ky B MOTUBYBaJIbHIl YaCTUHI yxBanu 3a3Hayvae: . ..Cyq, po3rnsHyBLUM CNPaBy B MeXaXx 3asABIeHX
Nno3v1BayYem BUMOT, Ha OCHOBI JOTPUMaHHA NPUHLMNIB AUCMO3UTUBHOCTI, 3MaranibHOCTI, CMPaBeanMBOCTI CyAOUMHCTBA,
BCe6iYHOro Ta MOBHOIO AOCHiIKeHHA 00CTaBVH CrpaBy, NepPeBipKM iX HAAAHUMM CTOPOHaMM JOKa3amu, OLLIHMBLLN iX y
CYKYMHOCTi, BUKOHABLLV BMMOT MPOLIECYarlbHOrO 3aKOHY, AiMLLOB BUCHOBKY, LLIO NMO30B He MigiArae 3af0BONEHHIO»'.
YBarKaeMO, LLIO CyA0BI iHCTaHL,iT MaloTb PO3KPMBATU 3MICT NMPUHLIMNY CNPaBeanBOCTI Y CBOIX PILLEHHAX.

[na npuknagy MmoXemo HaBeCTu OKpeMy AYMKY cyaai Buworo cneuianizoBaHoro cyay YkpaiHu 3 po3rnagy
UMBINbHMX | KpuMiHanbHMX cnpas €ndimoa O.B. y cnpasi N2 12013060380002285 3a kacauiliHUMK CKapramu
npefctaBHuKa LyueinbHoro nosmsaya OCOBA_2, npeactaBHuKa AT «CTtpaxoBa KomnaHia «AXA CTpaxyBaHHA»
Ta 3axucHuKa lowka B.l. Ha BMpoK MKutommnpcbKkoro panoHHoro cyay MKutommpcbkoi obnacTi Big 16 TpaBHa 2016
p. Ta yxBany AnensuiniHoro cyny *Kutommpcbkoi obnacTi Big 28 rpyaHa 2016 p. wopno OCOBA_4: «YKkpaiHa € npa-
BOBOIO fieprkaBoto (cTaTTa 1 KoHctutyuii YKpaiHu). BionosigHo oo yactmHm nepuuoi ctatti 8 OCHOBHOro 3akoHy
YKpaiHu, B YKpaiHi BU3HAETbCA 1 i€ MPUHLMN BepXoBeHCTBa Npasa. CnpaBeanBicTb — 04Ha 3 OCHOBHUX 3acaj
NnpaBga, € BUPILLANbHOI Yy BU3HAUYEHHI NOro AK perynatopa CycninbHUX BifHOCUH, OAHUM i3 3aranbHOMOLACbKMX
BMMIipiB NpaBa. 3a3Bmnyain cnpaBefnBICTb PO3rNAfaloTb AK BNAaCTUBICTb NpaBa, BUPaXeHy, 30Kpema, y piBHOMY
IopUAMYHOMY MacLiTabi NoBediHKM 1y MPONOpLiiHOCTI PUANYHOI Bi4NOBIAANbHOCTI BUMHEHOMY MPABOMOPY-
WweHHio. Y coepi peanisauii npaBa cnpaBeasMBiCTb NPOABAAETLCA, 30KPEMA, Y PIBHOCTI BCiX nepes 3aKOHOM,
BiANOBIAHOCTI 3/I04MHY | MOKapaHHs, LinAax 3akoHoZaBLs | 3acobax, Wo BUOUPaKTbCA A iX 3abe3neyeHHsa»'.

MpaBoBy no3uuiio Woao AOTPUMAHHA cnpaBegnneocTi KoHcTutyuinHum Cyn YKpaiHu BUCNOBUB Y CBOIX pi-
weHHAX. Tak, y PiweHHi Big 02.11.2004 N2 15-pn/2004 KoHcTtuTyuinHmin Cyn YKkpaiHy 3a3Haums: «OKpemum Bu-
ABOM CMpaBeAnMBOCTI € NUTaHHA BiAMOBIAHOCTI NOKapaHHA BUMHEHOMY 3/10UMHY; KaTeropia crpaBeainBoOCTi
nepepnbayae, Wo NokapaHHA 3a 310YMH NOBMHHO OYTV JOMIPHUM 3/10UKMHY.

CnpaBefvBe 3aCTOCYBaHHA HOPM NpaBa O3HaYa€ He TiflbKM Te, WO nepefbdavyeHmnin 3aKoOHOM CKNag 3/104m-
HY Ta PaMKM NOKapaHHA BiANoBiJaTMYTb OAMH OLHOMY, a 11 Te, Lo NOKapaHHA Ma€ nepebyBaTu y cripaBeanu-
BOMY CMiBBiHOLUEHHI 3 TAXKICTIO Ta 06CTaBMHaMUN CKOEHOTO i 0COH010 BUHHOTO»'2,

Ha Hawy aymky, Take oOrpyHTYBaHHA NPUHLUMY CNPaBeasMBOCTi Ma€ OyTn NPUCYTHE 1 Y pilleHHAX CyaiB
nepLUOl iIHCTaHL,T.

°  Yeapoga O. [MpuHUKMN BepxOBEHCTBA NpaBa B CyAoBili NpakTuui YkpaiHu. Qinocogis npasa i 3azansHa meopis npasa. 2013. N2 1. C. 66.
0 Yxana KwuiBcbKoro paioHHoro cyay m. Opgecu Ne 1512/1912/2012 sig 20.06.2013. URL : http://reyestr.court.gov.ua/
Review/32124237 (paTta 3BepHeHHsA: 20.06.2020).

" Okpema gymKa cyani Buworo cneuianizoBaHoro cyny YkpaiHu 3 po3rnagy UMBinbHUX i KpuMiHanbHux cnpas €ndimosa O.B.
y cnipaBi N2 12013060380002285. URL : http://reyestr.court.gov.ua/Review/66246994 (nata 3BepHeHHs: 20.06.2020).

12 PiweHHA KoHcTuTyuinHoro Cyny YKpaiHu y cnpasi 3a KOHCTUTYLiHUM nopaaHHAM BepxosHoro Cygy YKpaiHu Wwopo BianoBiaHoOCT
KoHcTutyuii YkpaiHu (KOHCTUTYLIMHOCTI) nonoxeHb cTaTTi 69 KpumiHanbHoro Kogekcy YkpaiHu (cnpaBa npo Npu3HayeHHA CyAoM
6inbL M'sAIKOro nokapaHHsa) N°15-pn/2004 Big 02.11.2004 poky. URL : http://ccu.gov.ua/docssearch?tid=504&date_filter%5Bvalue-
%5D%5Bdate%5D=&body_value=&field_textindex_value=&field_speaker_value=(nata 3BepHeHHsn: 20.06.2020).
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Ha nigcTaBi BULLEHaBeAeHOro, MOXKHA 3pOOUTY BUCHOBKM, LLO CrpaBea/InBICTb — Lie OCHOBOMOJIOXKHA Npa-
BOBA LIiHHICTb, AKa € KOHCTUTYLINHOO 3acafioto CyfoYMHCTBA. [1paBoCyaaa [OCATAE CBOET METUN Ta € ePpeKTUBHUM
nviie y Tomy pasi, AKLIO € CnpaBeainBrM.

Cnig Big3HaunTy, WO NPO6AEMHMM NUTAHHAM B YKpaiHi € Te, WO Ha NpakTuLi cnocTepiraeTbca cMTyauis,
KONv Mif yac po3rnagy Cnpasy CNpaBepvBICTb He CMiBNajac i3 3aKOHHICTIO, afxke CyaaA BUPILWYE cnpaBu 3a
CBOIM BHYTPILLHIM NepeKoHaHHAM. Y pa3i NporanaviH y 3aKoHOAaBCTBI CYAAA Ma€ BMOMpaTn Ty HOpMyY npaBga, fka
€ HalricnpaBeAMBILLOIO ANA BPerynioBaHHsA Copy.

B ymOBax cborofieHHA Ay»e Ba)KKO AOMOITUCA CrpaBeanmBoro cygoumHcrea. CnpaBepnmBicTb CyqoBOro
pilLeHHA 3aneXnTb Bif 0COBUCTMX AKOCTeN cyaai. Ha »anb, yacTo cnoctepiraemo cuTyawito, Konu 6inbLicTb cya-
AiB B YKpaiHi € KOpyMMNoOBaHMM Ta He MOXKYTb 3abe3MneunTi CrpaBeannBIiCTb Mif Yac BUpPILLeHHsA cnopis. Y cBo-
X pilleHHAX BOHW nuwwe $GOopMasibHO NOCUNAKTLCA HA NPUHLMM CNpaBepanBocTi. Lle € Hebe3neyHM ABULLEM,
OCKiNIbKM MPUHLMN CNpaBeaIMBOCTI € OCHOBOK MPOrpPeCcBHOIO PO3BUTKY.

4

AHomauis

CTaTTioO NPUCBAYEHO OCHOBHOMY MPUHLMMY NPaBoCyans — CNpaBeanBoCTi. ABTOP aHani3ye, AK NpuHUMN
CNpaBeannBOCTI BTIIETbCA B XUTTA HaLiOHANIbHUMM CylaMu, Ta BKa3ye Ha BianoBiaHi Heponiku. O6rpyHTOBY-
€TbCA, WO CYyJOUYNHCTBO NOBUHHE ByTV CNpaBeaMBUM, iHaKLUe Lie Npu3Bede A0 CBaBINA.

4

Summary

The article is devoted to the basic principle of justice — justice. The author analyzes how the principle of
justice is implemented by national courts and points out the relevant shortcomings. It is argued that the pro-
ceedings must be fair, otherwise it will lead to arbitrariness.
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WClassification of types and forms of discrimination

Knacucdbikauyiss eudie ma ghopm duckpuminayii

'Inna Yankovets

Key words:
discrimination, types and forms of discrimination, positive and negative discrimination.

Knouosi crosa:
OUCKpUMIHAYis, hopMu ma 8udu OUCKpUMIHAYIT, NO3UMUBHA Ma HeaamugHa OUCKPUMIHAYS.

Knacudikauia sk iHCTPYMeHT NpaBoOBOro 4OCNIAKEHHSA fAa€ 3MOTy BNOPSAAKYBATU 3HAHHA NPO BUAM Ta GopMM
AVNCKpUMiHALIT BiANOBIAHO f0 NOTpe6 HayKn KOHCTUTYLINHOro npaBa. BOHW 3ymMOBIieHi OHVMM 3 OCHOBHUX 3a-
BAaHb L€l ranysi B cuctemi npasa — OpMyBaHHA MeXaHi3My 3axX1CTY Ta 3abe3neyeHHs OCHOBHUX NpaB i cB060[
noanHn. OCKinbKN efemeHTaMy NPaBOBOrO MexaHi3My € HOpMU NpPaBa, MPaBOBi BiZHOCUHY, OPUANYHI GaKTK,
aKTU peanisadii npa. i 060B'A3KiB, TO KNacndikaLiHi 03HaKK AUCKPUMIHALIT AK MOBOAXKEHHS, L0 NOPYLUYE piB-
HICTb MOXKNIMBOCTEN abo NepeLllKoaKae KomneHcaLlii 06'eKTUBHOT HEPIBHOCTI MOXIMBOCTEN Clifl BU3HAYaTh Yy
3B'A3KY i3 TBOPEHHAM MpaBa, NOro TyMayeHHAM Ta 3aCTOCYBaHHAM'.

OnckpumiHauisa sk MOTMB BMOOPY HemnpaBOMIPHOrO BapiaHTy MOBefiHKM MA€ COLianbHO-NCUXONOTiYHY
nNpupoAay, ane nuwe y YacTUHI BUNagKiB BOHA Ma€ OPUANYHI Hacnigkn. Yamano Bnunagkis AUCKPUMIHALINHOMO
NMOBOMMEHHA BaXKKO 3adikcyBaTh Ta 4OBECTU (Hacamnepes, y MiXKOCOOUCTICHUX BiAHOCKHAX, ie MOBOMMEHHS,
3aCHOBAHe Ha PO3Pi3HEHHI, € OfHMM i3 NPOABIB BHYTPILLHbOI iEpapxii).

Kepytourcb BUKNoUHO HopMmamy OCHOBHOIO 3aKOHY B TaKMX BUMaAKax, M MOrv 6 3po6GUTY BUCHOBOK, LLIO Y
cdepi jocnigKeHHA KOHCTUTYLINHOIO NpaBa NepebyBatoTb PO3Pi3HEHHS, AKI YN0 BUMHEHO Y 3B'A3KY 3 HAABHICTIO
B 0COOM 3aXULLEHNX O3HaK, NepeniyeHnx y u. 2 cT. 24 KoHcTtutywii YkpaiHu2 Takox cnig 6yno 6 nigkpecnutu, Wwo 'y
pasi AUCKprMiHaLii NpeaMeTOM PO3Pi3HEHHA € CYKYMHICTb KOHCTUTYLINHKX NpaB i ceoboa NoAvHN | rpoMagaHm-
Ha (NONITUUYHMX, EKOHOMIYHMX, CoLlianbHIX, TPYAOBUX TOLO). [poTe Take CyAPKeHHS He BpaxoBYyBasio 6 CyYacHOro
PO3YMIHHA ANCKPUMIHALT AK NOPYLIEHHA KOHCTUTYLIMHUX LiHHOCTEN: FiAHOCTI, cBo60AM (BiIbHOCTI) Ta PiBHOCTI.

Onupatouncb Ha 3arafbHOMPUIAHATUN NOMNAA Ha Nepenik Ta 3MicT GYHKLI HayKy KOHCTUTYLiNHOrO npa-
Ba, MM MOXXEMO MpUNycKaTy, WO npeameTHa chepa KOHCTUTYLIMHO-NPABOBOro JOCNIAKEHHA OUCKPUMIHALIT €
3HauHO WupLoto. Tak, ifeonoriyHa GyHKUiA KOHCTUTYLIIHOrO MpaBa NoMAra€ y BTiNIeHHi NPaBOBUX LliHHOCTeR y
3aKOHO[,ABCTBI, CMOCTEPEXKEHHI 3a BMIMBOM LMX LIHHOCTEN Ha CycnifibHi BigHOCUHN. KOMyHiKaTuBHa QyHKLiA
nonsrae y npoefeHHi nesHol iHGopMaLiHOT po6oTuW, OQHMM i3 3aBAaHb AKOT € GOpPMyBaHHsA NPaBOBOI CBiJO-
MOCTI Ta MPaBOBOI Ky/bTYpW cepef rpoMagaH feprkasu. MporHocTnyHa GyHKLiA KOHCTUTYLINHOrO NpaBa pe-
ani3oBYETbCA Y 3B'A3KY 3 HEOOXIAHICTIO BpaxyBaHHA Y YMHHOMY 3aKOHO[ABCTBI HOBUX TEHAEHUIN Yy PO3BUTKY
CYCMiNbHNX BiJHOCUH.

BueHaBeeHe NoKasye, Lo npobneMaTrika AUCKprMiHaLii NoTpebye LWNMPOKOro BUBYEHHA came 3acobamu
NpaBOBKX HayK. BUBYUEHHA NoTpebytoTb He NunLle icTopuyHi GopMu ANCKPUMIHALLT, Ha AKUX yXKe TpUBanui yac
AKLIEHTYI0Tb yBary AOCNIAHUKN NpaB JII0AVHK, a 1 Ti ii NpoABK, iCHYBaHHA AKMX GiNbLLIOIO MiPOO KOHCTATYETbCA i
MEHLLIOK MipOI0 AEP>KABOI BXNBAKOTbCA 3aX04M 3 NPOTURIT TaKil AUCKPUMIHaLT.

BrBUEHHA BaXkNUBMX CyCMiNIbHUX ABULY 3aCO6aMM KOHCTUTYLIIHOTO NpaBa € BaXX/IMBUM CKNAAHUKOM KOH-
CTUTYUINHOT pedopMun, OAHMM i3 acMeKTiB AKOI, 3a BNy4YyHUM Brucnosom O. CiHbKeBIMY, € «TpaHcdopmalia aTpu-
6y TUBHUNX MONOXKeHb KOHCTUTYLIT Ta 3aKOHIB YKpaiHN B edpeKTnBHe GyHKLIIOHYBaHHA KOHCTUTYLIHOIO NpaBa AK
BaXKJIMBOIO perynstopa couiaNbHUX BiZHOCUH»?,

' PaBniHko 3.M. 3abopoHa AncKpuUMiHaLlii: 3aranbHOTeOPeTUYHe AOCHIAMKEHHA : ANUC. ... KaHA. topud. Hayk : 12.00.01 ; Hau. yH-T
«JIbBiBCbKa nonitexHikar. Jbis, 2016. 201 c.

2 KoHctutyuia YKpaiHu, 3i 3miH., BHec. 3akoHom N2 27-IX Big 03.09.2019. URL : https://zakon.rada.gov.ua/laws/show/254k/96-8p/
print.

3 CiHbkeBnuy O.B. OcHOBHi Hanpsmu JocnifxeHHs OYHKUiA i QYHKLiOHYBaHHA KOHCTUTYLIHOTO MpaBa (A0 MOCTaHOBKM

npo6nemm). BicHuk JlyzaHceko2o 0epxagHoz20 yHigepcumemy 8HympiuHix cnpae imeHi E.O. [lidopeHka. 2016. N2 2. C. 29-36.
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PisHOMaHITHICTb NpoABIB ANCKPUMIHALLIT 3yMOBIIIOE HEOOXIAHICTb Y BU3HAUEHHi CTPYKTYPHUX efIeMeHTIB Ans
ix cncTematusadii. MNotpeba y cuctematmsadii 3ymoBieHa TUM, LLO KoAHa 3 iCHYunx aediHilii um TnymaveHb
NMOBHICTIO He ONUCYE ANCKPUMIHALLIIO AK BUJ COLianbHOI Y NpaBoBOi NpakTUKn. CBOEID Yeproto, Lnm CnpuyvmHe-
Hi TPYZAHOLLi y NPOTUAIT Ta NonepeaKeHHi ANCKPUMIHaLIT, AKi AN KOXKHOro cy6’ekTa € cneyundiyHnMn: Ans 3aKo-
HOZABYOro OpraHy — y peTefibHillOMY MylaHyBaHHi CKlagy Ta 3MiCTy MpaBoBUX 3acobiB B opraHisauiliHo-npaBo-
BOMY MexaHi3mi npoTuaii Ta 3anobiraHHA gucKpumiHaLii; ona cy6’ekTa NpaBo3acToCyBaHHA — B aHani3i BNacHMUX
NPaKTVK i3 METOI BUABNEHHA AUCKPUMIHALINHOrO NOBOAMKEHHS; AN OCi0, AKi 3a3HAlOTb AUCKPUMIHALIT — ans
po3ni3HaBaHHA AUCKPUMIHALINIHOrO MOBOXKEHHS Ta 3aXMCTY NpaB, CBOOOS Ta 3aKOHHUX iHTepeciB.

OfHMM i3 KNOYOBMX 3aBAaHb TeOPETUYHOI Knacudikauii € BNopAaKyBaHHA Ta cMCTEMATM3aLiA 3HaHb NPo
ANCKpUMiHaLilo. BaxknnBum acnekTom LbOro 3aBfaHHA € BM3HaYeHHA NPaBOBMX KaTeropin «sug» 1a «popmar
ANCKpUMIHaLiT.

3BepTalounch [0 3aranbHOHAYKOBOI AediHiLil NOHATTA «BUA»*, M1 MOXEMO iHTepnpeTyBaTy MOHATTA «BUA
OVNCKPUMIHALiT» SK BigMiHHE NMOBOLXEHHA 3 0CO60I0, 3yMOB/IEHE HAABHICTIO Y HET OfHI€l 3 ANCKPUMIHATMBHIX
03Hak. BM3HauanbHO0 03HAKOW BUAY AUCKPUMIHALIT Cif NpUMaTi 03HaKy, 3a AKOI BiiOYBa€ETbCA PO3pPi3HEH-
HA. BignoBigHoO, BUaamMu €: ANCKpMMiHaLif Ha NigCTaBi pacu, KONbopy LWKipW, CTaTi, BiKy, BIpOCNOBifaHHA TOLLO.

I3 mornsagy Hayky KOHCTUTYLINHOMO npaBa OCHOBHUM KpuTepieM Knacudikauii BuaiB AUCKpumMiHaLii cnig
NPUNHATK cnocib 3aKpinneHHA AUCKPUMIHATUBHOI O3HaKM Y 3aKOHOAABCTBI Ta lOPUANYHIN npakTui. BianosigHo
[0 TepMiHONOrii BITYUN3HAHOIO 3aKOHOAABCTBA Ta MiP>KHAPOAHMX JOKYMEHTIB NPo 3anobiraHHA AUCKpUMiHaLii,
NPOMOHYEMO PO3PI3HATU TaKi rPYNy 03HaK AUCKPUMIHALLT: 3aXMLLEHI, YMOBHO 3aXuLLeHi, CUTyaTUBHI.

lpyny 3axmweHnx O3HaK B YKpaiHi CTAHOBAATb O3HaKW, NepepaxoBaHi y Y. 2 cT. 24 KoHcTuTyuii YKpaiHu:
paca, Konip WKipw, NOAITUYHI, PenirinHi NnepekoHaHHA, CTaTb, €THIYHe Ta CoLiafibHe MOXOOXKEeHHSA, MaNHOBUN
CTaH, Micle NPOXMBaHHA, MOBQ, a TAKOX O3HAKWY, 3rajaHi B iHLLVX 3aKOHOJABYMX aKTaXx.

lpyny yMOBHO 3axuLLyeH1X CTAaHOBATb O3HAKN-NIACTAaBY AUCKPUMIHALT, 3aXUCT AKNX He CTaB NPeaMeTOM OXO-
POHM HaLiOHaIbHOrO Ta Mi>kHaPOAHOIrO 3aKOHOAABCTBA, MPOTE BOHW BUKOPUCTOBYIOTHCA Y COLlianbHNX MPaKTUKax
yXKe TPUBANNIA Yac, a AUCKPUMIHaLLA 3a LMK 03HAKaMK GiKCYETbCA Ta JOCNILKYETbCA Y KpaiHax CBITY.

[nckpumiHadia Ha NigcTaBi YMOBHO 3axMLLEHMX O3HAK [OCUTb YacTo PO3MNAQAETLCA AK aTpubyT hopmae-
HO HelmpadsibHUX COLiaNbHUX NPAKTUK Ta B OKPEMMX BMMagKaxX MOXe iHCTUTYLiOHani3yBaTuca AK HOpMa «rpy-
NOBOI KYNbTypu» NEeBHOI CNiNbHOTU. KpuTepiit po3pi3HeHHs, AK NpaBuio, GopManizyeTbca y BUrNALI KePiBHUX
YCTaHOBOK, fIKi BM3Ha4aloTb NigCTaBU PO3Pi3HEHHA Ta WABNOHN «KHOPMATUBHOI» NOBEAIHKN 3aNeXHO Bif HanAB-
HOCTI/BiACYTHOCTI 03HaKW. TaKi KepiBHi YCTaHOBKU MOXYTb 6y TN MPUYMHOI YTUCKIB, NepeciigyBaHHA Ta iHLWIMX
bopm nopyLueHHs NOACbKOT MgHOCTI, piBHOCTI Ta cBO6OAN.

MposBM AncKpUMiHaLLi 3a 3axXMLLEHMIN O3HaKaMK K aTpUOyYT rpynoBOI KyNbTypy NEBHOI CMiIbHOTY TaKoX MO-
XKYTb MaTV BUPa3HUIA npomunpasgHuUli XxapakTep i NPUAMaTACA AK «HOPMa» Ta OMOMIXKHUIA «ynpaBiHCbKNIA» 3acio.

OCHOBHi YAHHVKM UCKPUMIHALT AK coLlianibHO-MPaBOBOro ABULLA: CY6'EKTUBHA 3yMOBJIEHICTb MPUYMH (Ya-
CTO iX ippaLioHanibHe NOSICHEHHSA); NepPeTBOPEHHA MOBOAMXKEHHSA, 3aCHOBAHOMO Ha PO3Pi3HEHHI, Ha 3acib nigTpu-
MaHHA BCTaHOB/EHOI iEpapXil 1 YHaCNifOK LibOro — iHCTUTYLiOHani3alia QUCKPUMIHaLIT AK «3BUYAL0»; He30aTHICTb
LiHHOCTEl Mopani UM 3aKOHY KOHKYPYBaTH i3 «LiHHOCTAMW AUCKPUMIHaLii AnA 6narax; 6e3aianbHicTb NocagoBux
0Cib, AKi 4ONYCKaloTb AUCKPUMIHALIO i, TAKUM YMHOM, AEMOHCTPYIOTb «MEePEMOry» 3BMYal0 HaZ HOPMOIO 3aKOHY.

[lo rpynu cUTYaTUBHUX O3HAK CAif BIiAHOCUTU iHWI BUMAAKM AUCKPUMIHaUIT, AKi 6yno BU3HAYeHO MpaBo-
3aCTOCOBHUM ab0 Cy[OBMM OpraHOM Y CripaBax Npo MOpPYLUEHHA NpaB JIOAUHN. [lXkepenom 3HaHb NPOo CyyacHi
BUAN AUCKPUMIHALIT Ha NiACTaBi CUTYaTUBHUX O3HAK € CyAQiIBCbKa NPaKTUKa, BUCHOBKN aHTUANCKPUMIHALiNHOT
eKcnepTn3n 3aKOHOMNPOEKTIB, MOBIAOMIEHHSA NPAaBOOXOPOHHMUX OpraHis.

CuTyaTuBHIN gucKpuMmiHaLiil Ak cneundivHin rpyni BMAiB ANCKpUMIHaLIT npuTaMaHHi Taki 03HaKuW: NOpiBHA-
HO HeTpVBanuii Nepiof icCHyBaHHA, MicLleBWIA (perioHanbHU) MaclTab.

Yci Buan auCKpumiHaLii BUparkatoTbca B «0CO6MBOMY» NOBOAXKEHHI 3 0coboto. beanocepenHa WwWKoga npa-
BaMm, cBOGOAaM Ta 3aKOHHUM iHTepecam Bif ANCKPUMIHaLii 3aneXunTb Bif cnocoby noBoa»KeHHA 3 0coboto — dop-
MW AUCKPUMIHaUT.

4 Benukuii TnyMauHuii CIOBHMK Cy4acHOT yKpaiHCbKOi MOBY (3 foa. i gonos.) / yknag. i ron. peg. B.T. Bycen. Kuis ; IpniHb : MepyH,
2005.1728 c.
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Qopmu ANCKPUMIHALIT € 30BHILLHIM NPOABOM TOMO UK iHLIOFO BUAY ANCKPUMIHaLii. BOHM XapakTepu3yoTbh
il CNPAMOBaHICTb, IHTEHCUBHICTb, TPMBANICTb Y Yaci, MacwTab Towo. Y BiTUM3HAHIN Ta 3apybixkHii HayLi Hanpa-
LbOBaHO OKpeMi migxoam Ao knacuikauii guckpuminauii. Lii nigxopan € ¢parmeHTapHUMM Ta HE PO3KPUBAIOTb
MOBHICTIO CYTHICTb ANCKPUMIHaUil AK cneymdiyHOro 06’eKTa KOHCTUTYLINHO-NPaBOBOro AOCAigKeHHA. [poTe
NOPIBHAHHA Ta CMCTEMATM3aLiA OCHOBHUX AediHiLil fatoTb 3Mory cdopmyBaTy HaMbiNbL LiNICHY KapTUHY Tako-
ro 6araToBMMipPHOrO ABKLIA, AK ANCKPUMIHALLSA.

HopMmaTtuBHi 3acagmn knacudikauii oCHOBHUX dopM AMCKPUMiHALIT 3aKnageHo 3akoHoM YKpaiHu «[po 3aca-
[V 3anobiraHHA Ta npoTuail AUCKpUMiHaUIT B YKpaiHi», ie BU3HAYeHO OCHOBHI popmun ANCKpUMiHaLii (4. 1 cT. 5
3aKoHy) Ta chopMynbOBaHO iX HOPMATUBHI AediHiLii®.

AHanisyoum 3micT umx gediHilin, MOXXeMo KOHCTATyBaTH, O 3aKOHOAABELb BU3HAYa€E CyTHICHI O3HaKM AnC-
KpuMiHaLii. Ix 3acTocyBaHHA fa€ 3Mory BUABUTM Ta KnacudikyBaTy AMCKPUMIHALINHE NOBOAMKEHHSA Ha NPaKTULi.

3a cnocobom npossy AUCKpUMIHALis MoXe ByTy npsAMoto abo HenpAmoto. TakMM YMHOM, OCHOBHO O3Ha-
KO0 MPAMOI ANCKPUMIHaLIT € HAABHICTb MeTU — 0OMEXNUTN abo MOPYLINTY NPaBo 0cobu (0Ci6) Ta MOXNMBICTb
AnA 1oro peanisauii.

Tok Ha BigMiHy Bi NpAMOT AUCKPUMIHALIT MeTa 0OMEXMTI MPaBO MOXe OyTY BiACYTHS; Y LbOMY pasi aguc-
KpUMiHaLif BUHMKAE, Hacamnepes, yHacnifoK HeOCKOHANIOCTi HOPMK, AKa [ONYyCKae HeoBbIpyHTOBaHe po3pis-
HeHHSA Y NOBOJKEHHI ab0 HeOOI'PYHTOBaHEe 06MEeXeHHA NPaBO34aTHOCTI.

IHwWi TP dopmMmM AnUCKpUMIHaLiT, HaBeAeHi y 3aKoHi, MoXxeMo 06'egHaTU Yy KnacudikauiliHy rpyny 3a cnoco-
60Mm 30ilicHeHHA: NipdypoBaHHA 4O ANCKPUMIHALIT, NOCOBHULUTBO Yy ANCKPUMIHAaLIT, YyTUCK.

[lo ui€ei rpynu TakoX MoxeMmo BigHecT! GopmMuy ANCKPUMIHALINHOrO MOBOMXKEHHS, 3raflaHi y 3akoHi YKpaiHu
«Mpo 3abe3neyeHHs PiBHOCTI YONOBIKIB Ta »KiHOK»: CEKCYyasbHi JOMaraHHA Ta HACUbCTBO 3a O3HAKOO CTaTiS,

Cnoci6 3aiicHeHHA unx N'aTn Gopm ANCKPUMIHaLT nepeabayae HaABHICTb MeTU — MOPYLINTI NpaBa Ntoan-
HW, WO Aa€ NiAcTaBm po3rnagat Gopmum BUpPaXKeHHA NPAMOT ANCKPUMIHaUiT.

[ocutb YacTo npAMa QUCKPUMIHaLLiA € 30BHILLHIM BMPaXXeHHAM KOHONIKTY Mi>K coLianbHUMM rpynamu, AKi
MOXYTb KOHKYPYBaTV 3a KOPUCTYBaHHA pecypcamu, OTPMMAaHHA KpaLioro npaBoBOro (couiasbHOro) cratycy
abo nparHyTV NigTPUMaTK iCHYloUNiA NopAZOK (y NneBHOMY BUAi BifHOCUH)’. ToMmy npsamMa QUCKPUMIHaLia Moxe
BMABNATUCA Y NMY6NiYHO- Ta NPUBATHOMNPABOBYX BiAHOCUHAX.

BignosigHo 0o cghepu pezynosaHHsA po3pi3HAITb NPaBOBY ANCKPUMIHaLito (de-jure) Ta dakTnuHy (de-facto).
Ha gymky 3. PaBniHKO, NpaBoBa ANCKPUMIHALiA 3HaXOAUTb BTINEHHA Y IOPUANYHMX MPAKTUKAX Ta MOXKe BUABNA-
TUCA Ha eTani HOPMOTBOPEHHA (y MOJIOXKEHHAX HOPMAaTMBHO-NPABOBKMX aKTiB), @ TAKOXK Ha eTanax npaBo3acTo-
CyBaHHA Ta NpaBoTnyMayeHHsA®. Lie nae 3mory 3pobuti BUCHOBOK, LLIO OAHI€0 i3 CYTHICHUX O3HaK NPaBOBOI ANC-
KpuMiHaUii € Te, Wo ii cy6’ekTaMun € opraHuM Ta NoCafoBi 0COOU fepKaBHOI Blaau, a TakoXK OpraHn Ta NOCaaosi
0cobu praNYHUX 0Cib ycix popm BRacHOCTI.

MopiBHIOIOUMN NPAKTUKK Pi3HNX AepPKaB Y 3abe3neyeHHi NpaB Ta iHTEPEeCiB MeBHUX CoLjiaNlbHUX Py, CTaloTb
Nerko NomiTHUMM BIAMIHHOCTI y nigxogax. Lli BiamiHHOCTI, Hacamnepepq, BUABNAOTLCA Y Hafl@HHI MEBHUX Ninbr
LNA couianbHUX rpyn, AKi B iHWKX Aep)KaBax TakMX HE OTPMMYIOTb, ab0 y BBELEHHI NeBHUX 3060B’A3aHb — 0
couianbHUX rpyn, AKi He CTUKalTbCA 3 NOJIOHNMY OOMEXEHHAMN B iHLUNX AepKaBax.

Mpunmatoun 3a ocHoy nigxig €CMNJ1 npo «cBob6oAy po3cyny AeprkaB» y BperyntoBaHHi MeBHUX acnekTiB
CYCNiNbHUX BIZHOCUH, M1 CXUNAEMOCS A0 AYMKUM MPO Te, WO HaABHICTb ab0 BiACYTHICTb NPaBOBOI ANCKPUMIHaLiT
Cnif BU3HaYaTu 3 NOrNAgy KOHCTUTYLINHUX LiIHHOCTEN Ti€l UM iHWOT feprkaBu.

> Tpo 3acapn 3anobiraHHA Ta NPOTUAIT AMCKPUMIHALIT B YKpaiHi : 3akoH YKpaiHu Big 6 BepecHa 2012 p. N2 5207-VI, 3i 3MiH., BHec.
3akoHom N2 1263-VII Big 13.05.2014. URL : https://zakon.rada.gov.ua/laws/show/5207-17.

6 Tpo 3a6e3neyeHHs piBHUX NPaB Ta MOXKNBOCTEN XKIHOK i YONTOBIKIB : 3aKOH YKpaiHu Bif 8 BepecHaA 2005 p. N2 2866-1V, 3i 3miHamu,
BHec. 3akoHom N2 2229-VIII Big 07.12.2017. URL : https://zakon.rada.gov.ua/laws/show/2866-15/.

7 Rubin M. Hewstone M. et al. Social identity, system justification, and social dominance: Commentary on Reicher, Jost et al., and
Sidanius et al. Political Psychology. 2004. N@ 25. P. 823-844.

8 PaBniHko 3.M. 3abopoHa AncKpuMiHaLii: 3aranbHOTEOPETNYHE OOCNIIXKEHHS : ANC. ... KaHA. opugd. Hayk : 12.00.01 ; Hau. yH-T

«JlbBiBCbKa NosiTexHikax. JIbeis, 2016. 201 c.
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Taka MixkHapogHa NpakTrKa NPUAHATTA PO3pPi3HeHb Aa€ 3MOTrYy Po3rnafaT AK KnacudikauintHy o3HaKy npa-
BOBOI ANCKPUMIHALIT HAaCiOKU Npagosozo pe2yto8aHHA BfiA NEeBHOI coLianbHOI Fpynu: NpaKkTUKa NpaBoBurX 06-
MeXeHb Ta 3060B’'A3aHb NEBHUX CoLianbHUX rpyn € Gopmamu HeraTUBHOI ANCKPUMIHALLT, @ NpaKTUKa HafaHHA
NpuBINeiB — NO3UTUBHOI ANCKPUMIHALIT.

HeratBHa gnckpuMiHauia, cxBaneHa ny6niyHo Bfafoto, Bee A0 OOMEXEHHA MpaB Ta MOXNMBOCTEN,
obMmeXxeHHA pecypciB NeBHMX couianbHUX rpyn. Taka NpakTiKa MOXKe 3aCTOCOBYBATUCA ANA JOCATHEHHA CyC-
NiNbHO-BaXNMBOI METU, 3aXUCTY NEBHOI ifiel, BUPIBHIOBaHHA GAaKTUYHNX MOXKIIMBOCTEN Pi3HMX COLiafibHUX Fpyn.
MNMonpwu ue, HeraTMBHa NPaBOBa ANCKPUMIHALIA N Hagani 3aCTOCOBYETbCA AK OAMH 3 IHCTPYMEHTIB iep»KaBHOrO

npumycy.

Mo3MTrBHa NpaBOBa AUCKPUMIHALIA Y MiXKHAPOAHIN NPaKTUL, AK NPaBKI0, MAa€ Ha MeTi YCYHEHHA GpaKTny-
HOI HepiBHOCTI, CMPUYMHEHOI BNIMBOM OO'€EKTUBHUX YMHHWUKIB, BUNPaBNEHHA iCTOPMYHOI HeCcnpaBeaIMBOCTI
LLOZI0 NEBHOI coLiaNnbHOT rpynu, BUKOHAHHA CTaHAAPTIB Ta colianbHUX GYHKLIN aepxasm.

MpuinHATO BBaXaTu, WO GaKTMYHA AUCKPUMIHALIA € PO3PI3HEHHSAM, fIKe BiAOYBaETbCA Y COLianbHMX NpakK-
TUKax®, TOX il cy6’'ekTOM € di3nuHi ocobu. MpoTe obmexkeHHs chepun GaKTUUHOT ANCKPUMIHALLT coLianbHUMM
NpaKkTUKamm 3anutiae nosa Gpokycom AocnifKeHHA CUTyaLii, Konu nocagosa ocoba ny6iYHOro Y NPrUBaTHOroO
OpraHy i€ No3a HOPMATUBHMM NOPAZKOM. Y TaKOMY pa3i BUMHEHUIA HEIO YTUCK MA€E Cy6'€EKTMBHO-BMOTUBOBAHUIA
XapakTep, xoua ! Moxe mMaTu neBHi odiliiHi HacnigKy (Hanpuknag, NPonyLLeHHA CTPOKIB NOAaHHSA NpoLecyasb-
HUX [OKYMEHTIB TOLLO). TOMY BUHUKAE HEOOXIAHICTb y pO3MeXXyBaHHI NPaBoBOi Ta GaKTUYHOT AUCKPUMIHALLIT TaK.

MpPUYMHOI BUHUKHEHHS MPABOBOT ANCKPVMIHALLT € HOPMATUBHWIA AKT, TYMayeHHs abo NpaBo3acToCyBaH-
Hf Ha oro ocHoBi. CBOEIO Yeproto, roBopsaUM NPo CUTyaLlito AUCKpUMiHaLi, gonyLieHy nocagoBoto ocoboto, cnif
pO3MeXXoBYyBaTH il OCHOBY: PO3Pi3HEHHA HA OCHOBI MOBHOBAXKEHb — AK JleranbHy AMCKPUMIHALI; pO3pi3HEeHHA
Ha OCHOBI BMXOAY 3a MeXi MOBHOBa)eHb — K HejlerasbHy AUCKPUMIHaLio.

(DakTnyHa ANCKPUMIHaLiA MOXOAMNTb i3 couianbHMX NPAKTUK, YKOPIHEHMX YNepeaeHb, colianbHUX cTepe-
oTuniB. fIK NPaBUSIO, BOHA I'PYHTYETbCA Ha iHTENeKTyaNlbHO-eMOLIIHOMY CMPUAHATTI Cy6'€KTa — HOCiA MEeBHUX
o3Hak. Cy6'eKTMBHMI MOTUB ANCKPUMIHALIT MOXe 3'ABUTUCA Yepe3 BiguyTTA 3arposu, CTpaxy, HEHaBUCTI, He-
CNPUWIAHATTA, arpecii Towo. BusHavatoum cTyniHb colianbHoi Hebe3nekn JifaHb, yMOTUBOBaHMX AUCKPUMIHALIELD,
[eprKaBa 3BaXka€ Ha TAXKICTb HacNiAgKiB NpaBonopyLeHHaA. OpuanyHa BignoBiganbHiCTb MoXe 6yT NoHeceHa
B MeXXaX agMiHiCTPaTMBHOrO, KPMMiHaNbHOrO NPoBaAKeHHA. HaABHICTb AUCKPUMIHALINHUX MOTUBIB y CKNagi
OCYZHOrO JifiHHA € 0OCTaBUHOLO, fIKa OOTAXKYE NOKapaHHA Nif Yac kKBanidikauii npaBonopyLeHHA. BignosigHo,
cuTyauii pakTUUYHOI ANCKPUMIHaLiT MOXYTb OyTU KnacudikoBaHi 3a 03HAKOK HACMAHHSA IOPUOUYHUX HACTiOKi8,
LLO TArHYTb 3a COOO0I0 IOPUANYHY BiAMNOBIAANbHICTb (KPUMiIHaNbHY, aAMiHiCTPaTMBHY, AUCUMMAIHAPHY) Ta TaKi, Wo
He nepenbavaloTb LPUANYHOI BiANOBIAANBHOCTI.

BuBueHHA cuTyaLin AMCKpUMiHAUIT 3a BuZammn Ta popmamMu Aa€e 3MOry CUCTEMATU3YBATU 3HAHHA NPO CoLi-
aNbHO-ICTOPUYHI, NPaBOBi NepeayMOBMU ii BUHUKHEHHS, crelundiky NposBis, MeToan NPOTUAII Ta NonepeaKeHHs.

MigBoaAauM NigCymMoK, NPOMNOHYEMO TaKy Knacudikadito BMAiB Ta Gopm AncKprMiHaLil.

° PaBniHko 3.M. 3abopoHa AncKpuMiHaLii: 3arafbHOTEOPETNYHE OOCNIIXKEHHS : ANC. ... KaHA. opugd. Hayk : 12.00.01 ; Hau. yH-T
«JIbBiBCbKa nositexHikax. JIbgis, 2016. 201 c.
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2.4 3a HaCiAKaAMH: MMO3UTHUBHA HeratMBHa

Puc. 1. Knacuoikauisa Buais Ta dopm gruckpumiHauii

Taknm YMHOM, cucTema Knacudikauii OCHOBHUX BUAIB [UCKPUMIHALLT A€ 3MOTY KOMMIEKCHO AOCIANTM KO-
XeH 31T BuaiB Ta 3a6e3neunTi HaneXxHe OXonneHHA NPO6IEMHNX acNeKTiB MOBOAYKEHHSA, 3aCHOBAHOIO Ha PO3-
pi3HEHHI, Yyepe3 NpaBoBi 3aco6u.

4

AHomauis

TpyAHoOLWi Ni3HAaHHA AMCKPUMIHALIT HA CyYaCHOMY eTani PO3BUTKY HayKU KOHCTUTYLIMHOrO npaBa 3yMOB-
neHi 6araTorpaHHiCTIO LibOro couianbHO-NPABOBOroO ABULLA. Pi3HOMaHITHUMK € He e BUAN AUCKPUMIHALLT,
a i cy6’ektn; dopmn grucKpumiHaLii BUAO3MIHIOTbCA 3aNeXHO Bif cneyundiky cycninbHUX BiGHOCKH, NpaBo-
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BOro CTaHOBWLLIA OCi6, AKi 3aBAal0Tb Ta 3a3HalOTb AMCKPUMIHALIT. 3 MeTol BNOPAAKYBaHHA Ta cucTemaTtm3auii
3HaHb NPO ANCKPMMIHALi0 aBTOPOM 3anponNoHOBAHO Niaxig Ao Knacudikauii il ocHoBHUX opm. Ha Hawy fymky,
BMAWN ANCKPUMiHaUIT ouinbHO KnacudikyBaTy 3a 03HAKOK-NiACTaBOK PO3Pi3HEHHA Ha rPynu: 3a 3aXULLEeHUMN
O3HaKaMu; 38 YMOBHO 3axMLLEeHUMM O3HaKamy; 38 CUTYaTUBHUMM O3Hakamu. [laHO XxapaKTepucTnkKy OCHOBHMX
bopm anckpmmiHaLii, BU3HaueHUx: 3a CNOCO60M NPoABY (MpsAMa Ta Henpama); 3a cnocoboM 34iNCHEHHA NPAMOT
ANCKpUMiHaLiT (nigbyptoBaHHA, MOCOOHMLTBO, YTUCK, fJOMaraHHs, CeKCyaslbHe HaCUIbCTBO); 3a chepoto pery-
noBaHHA (NpaBoBa Ta GaKTUYHa); 3a HacNigKaMu NPaBOBOro peryioBaHHA (HeraTMBHa, NO3UTUBHA, 3BOPOTHA);
3a NiACcTaBO NPaBOBOI ANUCKPMMIHALT (neranbHa Ta HeneranbHa). na intocTpadii NpakTUYHOro 3aCToCyBaHHA
knacudikadii po3rnaHyTo nigxia go knacndikauii dbopm guckpumiHaLii XiHOK.

4

Summary

Difficulties in understanding of the discrimination at the present stage of development of the science of
constitutional law are due to the diversity of this socio-legal phenomenon.

There are not only different types of discrimination but also its subjects. The types of discrimination vary. It
depends on the specifics of public relations, the legal status of the persons who cause and might be subject to
discrimination .

In order to organize and systematize knowledge in discrimination, the author proposed an approach to the
classification of its main forms.

In our opinion, it is useful to classify the types of discrimination based on distinction into groups: based on
protected features; on conditionally protected features; on situational features.

Here is the characteristics of the main forms of discrimination which are identified: the way of expression
(direct and indirect); the way of direct discrimination (incitement, aiding and abetting, harassment, sexual vi-
olence); the field of regulation (legal and factual); consequences of the legal regulation (negative, positive, re-
verse); on the grounds of the legal discrimination (legal and illegal).

To illustrate the practical application of the classification, there was considered the approach to the classifi-
cation of forms of discrimination against women.
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Vinformation support of elections
in the electoral systems of neighboring countries

Knacucdbikauyisi eudie ma ghopm duckpuminayii

'Oksana Yarmolenko
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iHgpopmauitiHe 3abe3neyeHHs, ubopyuli npoyec, iHHOpMyBaHHS.

Po3BUTOK CycniNbHUX BifHOCKH, NepeayciMm B iHpopmaLinHii cdepi, 3yMOBNIOE NOCTIAHY HEOOXigHICTb Y
BLOCKOHaNEHHi NpaBoBMX NUTaHb 06iry iHpopmaLii npo Bubopu. YkpaiHa € ofHielo 3 HebaraTbox KpaiH, e Te-
OpeTUYHe Ta HOpPMaTMBHE PO3pobeHHA NpobnemMaTrky iHGOpPMyBaHHA BUOOPLIB OTPUMASIO iIHCTUTYLiIHE BU-
pakeHHs, HaTOMICTb 3aKOHOAABCTBO CYCiAHIX KpaiH He BUPIi3HsE iHdopMaLiiHe 3abe3neyeHHst BUOOPIB AK Ca-
MOCTIVHWIA IHCTUTYT BU6OPUOro Npasa, BHACAIAOK YOro BUHNKAIOTb MNEBHI MepeLLKoan AnA HayKOBOro Mi3HaHHSA
BiANOBIAHMX MPABOBIGHOCKH.

Hosenu Bnbopyoro 3akoHoAaBCTBa KpaiH-CyCifliB 3@ OCTaHHI POKM XapaKTepu3yloTbCs NEBHUMU pPe3ysib-
TaTaMu y PO3BUTKY PO3yMiHHA cneundiyHmx npobnem Bubopuoro iHpopmyBaHHA. Monpu Ui JOCATHEHHS, Y €B-
ponencbKin BUOopYin NpakTuli He 34iINCHEHO IHCTUTYUINHOrO odopmieHHA iHpopMaLiiHoro 3abesneyeHHs
BMOOPIB K OCHOBHOTO OpraHi3aLifiHO-NPaBOBOro MexaHi3my 3axMCTy Ta peanisauii npaBa BMOOPLiB Ha OTpU-
MaHHs iHpopmaLii AnA 3aicHeHHA NOIHPOPMOBaAHOTO, BiIBHOIO Ta YCBIJOMIEHOro BUOOPY.

Y Oonogigi npo Bubopye 3aKkOHOAABCTBO Ta BMOOPUY aaMmiHicTpauito y €sponi (CDL-AD (2006)) npobnema
iHbopMaLiiHoro 3abesneyeHHA BMOOPIB XapaKTepPU3Y€ETbCA BCEOCSXKHO — SIK Taka, Lo noTpebye BignoBiaHMX
3ycunb i3 60Ky cammx cy6'eKTiB BUOOPUOro npoLecy, rpoOMagaHCbKOro CycninbCcTBa, NOMITUYHUX NapTii i, He B
oCTaHHI0 vepry, 3MI. HaronowyeTbcs, WO KOXEH KPOK i3 METO0 BAOCKOHaNIeHHA BUOOPYOro 3akoOHO4ABCTBA
MOKe MaTh MO3UTUBHMWIA BNJIMB Ha BUOGOPUMNIA Npouec, NpoTe AiicHa epeKTMBHICTb NPaKTUKN iHGOPMYBaHHA
3aNeXuUTb Bif 6aXKaHHA Ta CMPOMOXKHOCTI X CY6'€KTIB BTi/IOBaTV 3aKOH ePpeKTUBHOMO Ta 6€3CTOPOHHbBO.

MpoBigHa ponb y cneuianbHomy iHpopmauitHomy 3abe3neueHHi BUbopiB Hanexuts 3MI, npoTe Le He 3Hi-
Ma€ TAraps BianoBiganbHOCTI 3a 3abe3neyeHHs BiflbHOro fOCTYNY A0 PisHOGIUHOI iHPopMaLil 3 AepkaBu. Yoaua-
€TbCA, IO LWAXOM peani3ayii NoOBHOBaXkeHb BUH6OopUOi agMiHicTpaLii Ta yOBHOBaXXeHOro opraHy LWoAo Harnagy
3a gisnbHictio 3MI y BU6opunii nepiosl Aepasa BrpaBi 3aCTOCOBYBATW HasABHI Y Tl pO3NopALXKeHHI MeXaHi3mu
iHbopMyBaHHS, AIKi He cynepeyaTb NPUHLKNY 6€3CTOPOHHOCTI Ta iHWMM NpUHLMNiamM iHpopmadiHoro 3abe3ne-
YeHHs B16OpIB, a came 3anyyaTtn 3MI, rpomagaHCbKe CycninbCTBO Y npoLec iHGopMyBaHHS.

Ponb feprkaBu (YNOBHOBaXKeHMX NyOAiYHNX OpraHiB) AK perynaTopa, KOTpuii, He BTpyYaroumnch y csoboay
XKYPHanicTCbKOT AifsnbHOCTI, 3000B'A3aHWIA YXKNBATW 3aX0[iB AN TOro, Wob «nybnivHi i nprBaTHi 3acobu mMoB-
NEHHA NPOTArom Bnbopyoro nepiogy 6ynm ocobnmeo YyecHUMM, 36anaHCOBaHUMU Ta 6e3CTOPOHHIMK». Pazom
i3 UMM gepKaBa 3aNULLAETbCA «NepLIOYEeProBrM rapaHTOM Pi3HOMAHITHOCTI HOBUH Ta nornAgis y 3MI». IHWumn
cnoBamu, NybnivHa Bnaja NoKamMKkaHa 3abe3neunTi HanexHe iHCTUTYLiHe cepefoBULle AN iHGopMyBaHHs BU-
60pLiB NPO YMOBU YUacTi B Fof0CyBaHHi Ta opraHisadito BMOOpPIB, KaHAMAATIB Ha Mpr3HaYeHKX BMbopax ToLwo.?

Y MeToAgMUHUX pekoMeHZaUiAX 3i cnocTepexxeHHs 3a Bnbopamu bAIMJ/OBCE HaBoaATbCA NpUKNagn no-
3UTUBHMX MPAKTUK, AKI MOXKYTb BUKOPMUCTOBYBATU ypAAM KpaiH AnA edbeKTMBHOI Npo30poi opraHisauii Bubopis.
XapakTepu3ytoum 3arafibHui 3MiCT peKoMeHzaLlil, aBTopy Big3HaualoTb, WO AeAKi 3 HUX MOXYTb NoTpebyBaTtu
3aKpinneHHA y HalioHanbHOMY 3aKOHOAABCTBI MPo BUOOPK, a feAKi — CNpAMOBaHi Ha 3MiHY NPaKTUKKW NpoBe-
LeHHA BMbopiB.?

' [lonoBiab Npo BM6opue 3aKOHOAABCTBO Ta BUOOPYY aaMiHicTpaLito y €Bponi. Egponelicekuli 0eMoKpamuyHul 00poboK y 2aysi
subopy020 npasa ; BUg. 2-e, Bunp. i gon. Knis, 2009. C. 142-197.

2 BUCHOBOK LLOZO 3anporoHOBaHMX 3MiH fo PekomeHgauii R (99) 15 «IMpo BUCBITAEHHA 3aco6ammn MacoBoi iHpopmalLlii BU6opumx
KamnaHiii». €gponelicekuli 0eMoKpamuyHul 00poboK y 2asy3i subopuozo npaea ; BUA. 2-e, Bunp. i gon. Kuis, 2009. C. 254-261.

3 PykoBOZACTBO MO MCMOMb30BaHUIO peKoMeHAaLmi, Kacatowmxca Bbibopos. BANMY OBCE. Bapluasa, 2017. 88 c.
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MocibHnk Pagn €Bponu Ana rpoMafcbKux opraHisauin «<BUKOpUCTaHHA MiXXHapOAHWX BMOOPUMX CTaH-
[ApPTiB» € CBOEPIAHMM Y3arasibHEHHSAM €BPOMENCbKOi MeTofosOorii opraHisauii Ta npoBedeHHs Bubopis. Y
3MicTi MocibHMKa 3AiicHeHa cnpoba 3ibpaTv BOEAUHO UMUCNIEHHI peKkoMeHAauil MiXXHapOAHWX OpraHisaLii:
OOH, bAINN/OBCE, BeHeljiaHCcbKOi KOMICiT Ta iH. Y 3B'A3KY i3 LM BiH € Halb6iNbLL NOBHVM 3BeAEHHAM AEMOKpPa-
TUYHUX BUOOPpUMX cTaHZapTiB. OKpimM MONOMXeHb, AKi 6yN0 pO3rfAHYTO BUMLLE, Ta iHLLNX MiXKHAaPOAHWNX AOKYMEHTIB
npo 3MiCT Ta YMOBW iHpOpPMaLinHOro 3a6e3neyeHHs BUOOPIB, Y NOCIOHNKY MIiCTATbCA YMCIIEHHI Y3araslbHEHHS Ta
BMCHOBKM, AIKi JonomaratoTb Kpalle 36arHyTu cyyacHy napagurmy cnedianbHoro iHpopmadiiHoro 3abesneveH-
HSl, @ TAKOX NepPeoLiHATN MOSOXKEHHA IHCTUTYTY BUOOPYOro iHGOPMyBaHHA AK CAMOCTINHOI YacTUHK BUGOPUOT
KamMnaHii 3a eBponencbKUMM cTaHaapTaMy NpoBeaeHHs Bubopis.*

3aranbHe iHbopMmaLinHe 3abe3neueHHs BUOOPIB BUAiNEeHO B oKpemMuii po3gin «Po3'acHioBanbHa poboTa ce-
pen Bubopuis». Take iHpopmMyBaHHA BUOOPLIB MA€ BKOUYATK BiGOMOCTI MPO FofI0CyBaHHSA, BUOOPUI NPUHLMNN,
Ccnocobu 3axmcTy nopyLueHnx npas Towo. [loctyn Ao Takoi iHpopmadii Mae 3abe3neuyBaTnca YNOBHOBaKEHUM
opraHoMm 3asganerigb — nig yac i nicna Bubopis. Mpu LbOMyY NiAKPECOETHCA BaXKNNBICTb 36epexeHHs | foCTyn-
HOCTi peTpocneKkTuBHoI iHpopmaLii npo Bnbopwu, y ToMy Uncii BifoMocTel, NoB'A3aHUX i3 poH6OTO TMYaCOBUX
BMOOpPUMX aaMiHiCTpaLin.

Okpeme micLe nprcBaAYeHO OOrPYHTYBAHHIO 3acajl 3aCTOCYyBaHHsA AndepeHLinoBaHOro nigxoay Ao 3arasb-
Horo iHdopmauiiHoro 3abesneyeHHs cepeq Pi3HUX couianbHUX rpyn. Takumu couianbHUMM FPynammn MOXYTb
OyTV N0 3 06MeXXeHMM QI3UYHUMIY MOXKIIMBOCTAMM (B acnekTi Gi3nUYHOI AOCTYNHOCTI MaTepianis BUOOPUYOTro
iHbopMyBaHHSA, Hanprknag Habopy ApyKoBaHMX MaTepianis WpudTom bpains), BHYTPIWHbO NepemilleHi oco-
61 (B acnekTi NepeBipKN BKIIOYEHHA O PEECTPY BMOOPLIB Ta yYacTi B roIoCyBaHHI 3a MiCLLEeM MPOXKMBAHHA),
iHLWKMX 0Ci6, AKI MOXYTb CTMKaTUCA 3 TPYAHOLAMM Yy peani3alii CBOiX NpaB yepe3 MOBHI 6ap'epu, nepeLikoan
cBOb6Oi NepecyBaHHA Towwo. KiHueBo meTolo iHGopMyBaHHA NPo BUOGOPY Ma€E ByTn AOCTYMNHICTb NOTPIOGHOT
iHbopmauii 4na BCix colyianbHUX rpyn Ta il OCTATHICTb ANA 3a40BONEHHA iHPpopMaLinHUX NOTpeb enekTopaTy.®

HaBogaum pesynbrati aHanisy Bubopyoro 3akoHogascTBa Pecny6niku Monblua, BapTO 3a3HauYnUTX, OCHO-
BOI NOJSIbCbKOIO 3aKOHOZABCTBA NPO BUGopK € Bubopumin Kogekc, NpuinHaATWi 5 ciyHa 2011 p., HopMmuK KO-
ro He KOHKPETM3YIoTb Nepeniky BiflOMOCTEN, HAaNeXHUX 10 ONPWIOAHEHHA, 0OMexylouncb GopmyntoBaHHAMMN
«MpaBusIa rosloCyBaHHA», <YMOBU FOMOCYBaHHA», <YMOBM AiNCHOCTI ronocyBaHHA». OCTaHHA HOPMa CTOCYETbCA
NpaBWIbHOIO 3aMOBHEHHs B1OopYoro GtoneTteHs. AHanis Bubopuoro kogekcy MosbLii y WinoMy NoKasye, Lo Ha
HauioHanbHy BM60pUy KOMicito NoknageHo 060B'A3KYM 3 MOLWMPEHHA AeaKMX BUAiB iHbopmalii, AKi 3a 3micTom
BiIHOCATBbCS [0 3aranbHOro iHpopmMauiliHoro 3abesnevyeHHs BMOOPIB (3a YKPAiHCbKMM 3aKOHOAABCTBOM). 30-
KpeMma, iHbopMaLia npo Bnbopui npasa ntogen 3 iHBanigHiCTIO (30KpeMa, MPo MOXIMBICTb roIOCYBaTU 3a AOMO-
MOTO0 NTMCTYBaHHS abo 3a JOMOMOro LOBiPeHOT 0cObM) ONPUNIOAHIOETLCA Ha BebcanTi HauioHanbHoT BU60p-
yoi Komicii'y popmi, Lo BpaxoBye pi3Hi BUAM iHBanigHoCTi (Nap. 2 cT. 376 Koaekcy).b

Y3aranbHeHHA NornAfiB NoAbCbKUX HayKOBLiB NPO 3MicT iHdopMaLiHoro 3abe3neyeHHs Bubopis y Mosb-
Wi fa€ 3mMory BU3HaAUUTLK MOro Tak: BUbopye iHhopMyBaHHA € GpopMoto peanisalii NpaBa rpoMasH Ha JOCTYynN
Ao ny6niyHoi iHpopmadii. MolwmnpeHHA OCHOBHMX BioMOCTel Npo BMG6OpHK, AaTy, Yac Ta MicLie rofoCyBaHHs,
YMOBW Y4acTi y rofloCyBaHHi € BTiINEHHAM Ha NPaKTULi BUOOPYMX MPUHLMNMIB: 3arafibHMX Ta PiBHMX BUOOPIB. Baxk-
NUBMM acnekTom Brmbopuoro iHbopMyBaHHA € 3abe3neyeHHs GiHaHCOBOI NPO30pOCTi BUO6OPYUOI KamnaHii (wo
NPoBOAUTLCA BUOOPUMMM KOMITETaMU KaHAUAATIB Ha BMOOpPax), a TakoXK NMPO30pOoCTi BUTPAT Ha opraHisadito
Ta NpoBefeHHA BUOOPIB Y UinoMy (Aki GiHaHCyOTbCA 3 fepKaBHOro GoaxeTy). Baxnmee micue y Bubopyomy
iHbOopMyBaHHI NocifgatoTb 3BiTV NPO NpPoBefeHi BUOOPH, 3BiTHA Ta CTaTUCTUYHA iHpOPMaLif, AKi roTye Ta onpu-
nogHoe HauioHanbHa Bnbopua komicia. O3HalioMneHHA 3i 3BiTaMy Ta BUOGOPUOIO CTAaTUCTMKOLO, a TAaKOX Bid-
KpUTUI [OCTYN JO apxiBHOI iHpopmaLii npo Bnbopwu (rapaHToBaHuUn cT. 8 Bubopuoro Kogekcy) gonomararotb
3acBiguUUTU NeriTMMHICTb NpoBefeHnx BU6opiB, GopMytoTb aHaNiTUYHY OCHOBY ANA BAOCKOHaNeHHA BUOGOpUOT
CMCTEMU B MAaBYTHbOMY.

AK i B YKpaiHi, 3aranbHuWin 3MiCT NoBiioMieHb 3 iHGOPMyBaHHA BMOOpPLIB pernameHTOBaHO HOPMATUBHO.
BoHu BigmexoBaHi Bif iHbopMmauii, AKa MICTUTbCA B ariTauiiHVMX NOBIAOMIEHHAX BMOOPUNX KOMITETIB KaHAu-

4 BUKOPWCTaHHA MiP>KHAaPOAHNX BUOOPUMNX CTaHAAPTIB : NOCIOHUK Pagu €Bponu ana rpomagcbKmx opraHisauin. Council of Europe :
Bebcant. URL : https://rm.coe.int/using-international-election-standards-ukr-web/168077d48b (nata 38epHeHHs: 15.05.2020).

> BUKOPWCTaHHA MiP>KHAPOAHNX BUOOPUMNX CTaHAAPTIB : NOCIOHUK Pagu €Bponu ana rpomafcbKmx opraHisauin. Council of Europe :
Be6canT. URL : https://rm.coe.int/using-international-election-standards-ukr-web/168077d48b (aata 3BepHeHHsA: 15.05.2020).

6 Kodeks wyborczy: Ustawa z dnia 5 stycznia 2011 r. ISAP - Internetowy System Aktéw Prawnych: web-site. URL : http://prawo.
sejm.gov.pl/isap.nsf/download.xsp/WDU20110210112/U/D20110112Lj.pdf (accessed: 15.05.2020).
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[aTiB Ha Bnbopax. YTiM, y 3aKOHOAABCTBI BiICYTHI UiTKi XpOHOMOTiUHI pernameHT po3mexyBaHHA nporpam 3
iHbopMyBaHHA Ta ariTauii, WO 3aNMLWAE MOXMBICTb ANA BeAEHHA NPUXOBaHOI ariTauii.

OcHoBoto 3akoHogascTBa PO npo Bubopu € PefepanbHuii 3akoH «Mpo 0CHOBHI rapaHTii BU6opUMX Npas Ta
npaga Ha yyacTb y pedepeHaymi rpomaaaH Pocincbkoi Oepepalii».’

Y cneuianbHomy iHpopMauiitHoMy 3abe3neyeHHi BUG6OpPIB 3AiicCHEHO cnpoby AeTanbHOro BPeryntoBaHHA
yuacTi 3MI. 3oKpeMa 3 NTaHb PO3MeXYBaHHSA iHpopMaLiiHOro 3abesneyeHHA BUOOPIB Ta NPMXOBAHOI ariTaLlii.
BignoBigHi NONoXeHHA 3HANLWNN CBOE BUPAXKEHHA Y NPAKTULi CyAiB BULLOI iHCTaHLI, @ TAKOX YaCTKOBO Yy 3aKO-
HOZaBCTBI. Heponikom peanisoBaHOro NiAxXoAy € NOKNagaHHA Ha Cyam Ta BUOOpUi KOMICii HeBNacTBOI iM GyHKLT
CEMaHTMYHOrO aHanisy nosigomneHb 3MI 3 MeTOI0 OLiHKM iX ariTaliiHOro 3MicTy.

OcHoBO BMOOPYOro 3aKoHOaBCTBa JITBYM € 3aKoHM Npo B1Mbopu fo Cenmy, Npo Micuesi BU6OpK Ta Npo
Brn6opu MpesngeHTa JINTeu. K i B NONbCbKOMY 3aKOHOLAABCTBI, TYT HE BUAINEHO iHCTUTYTIB 3arajibHOro Ym credi-
anbHoro iHpopMaLinHoro 3abe3neyeHHA. Pa3om i3 TUM HOPMK 3aKOHIB NPO BUOGOPU y YaCTUHI JiAnbHOCTI Cy6'ek-
TiB iHPOPMYBaHHA BMOOPLIB € Malke TOTOXHMMM. Lle fae 3mMory onmpaTca Ha MNOSIOXKEHHA OJHOMO 3 HUX A
nobixxHoro aHanily iHpopmauinHoro 3abesneyeHHs BMbopiB y JINTBi.

XapakTepusytoun 3aranbHe iHpopMaUiliHe 3a6e3neyeHHs BMOOpPIB Yy JIMTBI, MaEMO BKa3aTu Taki ocobnu-
BOCTi. K i B MNMonbLi, cneuianbHi NPUHUMIM iHGOPMYBaHHSA 3aNULLNAMCA NO3a YBAro 3akoHOAaBLSA, WO He Ja€e
3MOIV FOBOPUTU NPO HAsABHICTb NepenyMoB AN iHCTUTYLiIIHOro odpopmIieHHA BMOopYoro iHbopmyBaHHA. MNpo-
Te aHani3 GyHKUi BU6opUOi aamiHicTpaLii NoKasye JOTPMMAHHSA KpUTEpIiB NPo30pocTi Ta NOBHOTY iHbopMaLii
B OpraHisauii Bubopis.

Pazom i3 Tm geski 3 BaXKNMBUX acneKTiB iHGOpPMyBaHHSA, HAMPWKIag HaBYaHHA BUOOPLiB, MOWWPEHHS iH-
dopmaLii npo npoueaypy nepesipky BKAUeHHA cebe [0 CNUCKY BUOOPLIB, PO NOPAAOK OCKAP»KEHHSA Nopy-
LWEHHS BUOGOPUMX MpaB, He BPEryNbOBaHO Ha PiBHi 3aKOHOAABYOro akTy. Tak caMo CTUCNO BM3HAYEHO 3acaau
yuacTi 3MI B iHpopMyBaHHi cycninbcTBa Npo nogii Ta pakTy, NoB'A3aHi 3 BU6OPUMM NpoLecom.

Takox 3aKOH 3000B'A3y€ rofOBHY BMOOPUY KOMICito NybnikyBaTy Ha CBOEMY caiTi iHpopmaLito Npo BCTa-
HoBJeHi GaKTW NigKyny BMOOPLIB TUM U iHWIM KaHamaaTom.

Y 3aKkoHoAaBCTBI JINTBY NPo BUGOPY BiACYTHE ieTaslbHe BM3HAYeHHA OpraHizauiliHO-NpaBOBUX 3acaf y4yacTi
3Mly Bubopuomy iHbopmyBaHHI, Lo fa€ 3MOry 3pobu1TK TaKi BUCHOBKM. [o-nepLue, noyaTok BU6OPUYOT KaMnaHil
He Ma€ HaCNiAKOM MNOoCUNEHHA Y nocslabneHHaA npae Ta 060B'a3kiB 3MI, BCTaHOBNEHMX 3aKOHaMK JTUTBK NPo iH-
dopmadito Ta cBoboay cnosa. [Mo-gpyre, 3HauHa Bara BigBOANTbCA MeXxaHi3MaM caMoperynaAuii XXypHanicTcbKoro
cepenoByLLa, a TaKOX 3aCTOCYBaHHA 3aC06iB BiAHOBNIEHHA NOPYLIEHNX NPaB YHACILOK 3/T0BXMBaHHA NPaBOM
3MI Ha cBo60oaY NpodeciiHoi AiANbHOCTI.

Ha BigmiHy Bif YkpaiHu Ta MNonbLii KaHamaaTv aBTOMaTUYHO HabyBaloTb «MpaBo BiAMNoBigi» y pasi nybnikauii
3MI KomnpomeTytounx MmaTepianis Npo Hux. NMepenbayeHo, Wo nybnikawia 3ycTpiyHOT AyMKM KaHAMAaTa Ma€ Bif-
6yTnCA He ni3Hiwe Hix 3a 10 gHiB go BMGOPIB.

Y3aranbHioumn pe3ynbTaTi BUBYEHHA 3akoHoAaBCTBa JITBU npo iHpopmaLiiHe 3abe3neyeHHsa BNOOPIB,
MOeMO KOHCTaTyBaT, O TYT BUTPMMAHO OCHOBHI BUMOTU Ta KpUTepii MiXHapoaHWX BMO6opUMX CTaHAAPTIB, a
TaKOX peasizoBaHO AeAKi HOBEN MOPIBHAHO i3 3aKOHOAABCTBOM iHLIMX KPaiH-CYCifiB.

YTim, BiACYTHICTb €AnHOro KoandikoBaHOro 3aKOHOAABYOro akTa Npo BMOOPU 3yMOBIOE AesAKi BiAMIHHOCTI
y ¢opmyntoBaHHi Ta AeTasibHOMY OMUCI TUX YK iHLWMX acneKTiB iHGOPMYBaHHSA, WO Ma€E HEFAaTUBHUI BM/IMB Ha
NPaKTUKy (Hanpuknag, 3miCT «npaBa Ha BiAMNOBiAb» HANEXHUM YMHOM PO3KPUTO NULLE Y 3aKOHOAABCTBI NPO
Brn6opu o Celmy. Y yacTuHi 3aranbHoro iHpopmauiiHoro 3abesneyeHHsA BUOOPIB y YNHHOMY 3aKOHOAABCTBI
TaKOXK He BPaxOBaHO pekoMeHalil WoAo yyacTi rpOMafCbKNX OopraHisalill, HaBY4aHHA BMOOPLiB, JOCTYyNy [0
peTpocnekTMBHOI iHbopMaLii).

7 06 OCHOBHbIX rapaHTUAX M3bupaTenbHbIX NPaB 1 MpaBa Ha yyacTre B pedepeHpyme rpaxgaH Poccuiickon QOepepaumm :
MepepanbHbin 3akoH oT 12.06.2002 N2 67-03, pea. ot 01.04.2020. OpuyuansHeiti catiim komnaHuu «KoHcynsmanmlnoc». URL :
http://www.consultant.ru/document/cons_doc_LAW_37119/ (gaTa obpawieHus: 03.05.2020).

8 O Bblbopax lNpe3npeHTa Pecny6nuku : 3akoH JIutoBckor Pecny6nuku ot 22 fekabps 1992 r. N2 |-28, ¢ u3aMMHEHUSIMU COrNacHO

3akoHa JlIntoeckow Pecnybnumku ot 18 maa 2010 r. N XI-816. URL : http:// www3.Irs.It.
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AHanisyoun 3aKkoHoaBue perynoBaHHA BMOOPIB Ta iHpopmauiiHoro 3abesneueHHA BM6opiB y Pecnybniui
binopycb, cnig npurimat go yBaru Te, WO LA AeprkaBa He € MOBHOMPaBHMM uneHoM Pagn €sponu. 3ymoBreHa
LM BiICYTHICTb 3060B'A3aHHA BNPOBAAXKYBaTX Y HaLliOHaIbHOMY 3aKOHOZABCTBI Ti UM iHLWi MiXXHapoAaHi Bubop-
yi cTaHZapPTU Morna 6 CIPUUYNHUTA CYTTEBI PO3OIKHOCTI Y AEAKUX NMUTAHHSAX peryntoBaHHA. OfHaK HeobxXiaHICTb
3abe3neyeHHA NeriTMMHOCTI BUOGOPIB B 0O4axX MiXKHApPOAHOrO CMNiBTOBAPMCTBA BU3HaYa€ HaMaraHHsA 6inopycbko-
ro 3aKOHOAABLA BiANOBIAATU OCHOBHUM MiXKHapOAHMM CTaHAapTam®.

AKi B YKpaiHi, y Pecny6niui binopycb 3akoHogaBcTBO Npo B1bopu KogndikosaHo. MpoTe Ha BigMmiHy Big Po-
cincbkoi Mepepaldii Ta YKpaiHy y Bu6opuoMy 3akoHOAABCTBI binopyci He BMAineHo okpeMurx YaCTuH Npo iHpop-
MaUiliHe 3abe3neyeHHA BUOOPIB.

XapakTepu3yroum 3acaH14uy YacTHY NPaBOBOrO PerystoBaHHA iHGopMyBaHHA BUOOPLiB, CNif Big3HAUMTX,
LL|0 3aKOHOAABLIEM BM3HAUYEHO NPUHLMNM NPO30POCTi Ta BifKpUTOCTi BUGOpUOro npouecy (4. 1 ct. 13 Bubopyoro
Konekcy Pecny6niku binopycb), a TakoX NpuHUMUNM 06'EKTUBHOCTI, LOCTOBIPHOCTI Ta 6€3CTOPOHHOCTI AifANbHOCTI
3MI 3 nowmpeHHA iHpopmaLii Npo KaHanZaTiB Ha BUbopax (u. 1 cT. 46 Kogekcy). YTim, B iHWKMX Hopmax Kogekcy
NocCnioBHO peani3oBaHoO NuLle nepLli ABa NPUHUMNIM NpaBa. Hacamnepepq, yepes 3akpinneHHA 3a 3MI npaBa
6yTV NpUCYTHIMM Nif Yac 3acigaHb BUOOPUMX KOMICilA, @ TaKOXK NpaBa oTpuMyBaTh iHGopMaLito 3a 3anuTom Jo
BMOOPUMX KOMICil i3 MTaHb, WO HanexaTb A0 ix komneTeHuii (cT. 13)°,

CneuianbHe iHpopmaLiiHe 3abe3neyeHHs BUOOPIB pernameHTOBaHO y Takux ¢dopmax. Mo-nepuwe, LleH-
TpanbHa B1ubopya KoMicia Ta micLeBi BUO6OpUi KoMmicii 3a6e3neuyioTb BUrOTOBMIEHHA Ta PO3MILLEeHHA MiaKaTiB
i3 6iorpadiyHUMMN JaHMK KaHAMAATIB Ha BUGOPUMX AiNnbHMLAX He Mi3Hiwe 14 aHiB 4o BUOOPIB (CT. 45), a TaKoX
HanpasfieHHA BUbopuam iHpopmaLii Npo KaHauaaTiB He nisHiwe 3a 10 gHiB go BubopiB (cT. 50). Mo-gpyre, ne-
penbaveHo 6e3KOLITOBHe ONpUNOAHEHHA NepeaBUOOPHMX Nporpam KaHauaatie y 3MI, nepenik AKX BU3Ha-
yeHo LleHTpanbHoto BUbopUoto Komicieto (cT. cT. 46, 48). MNMo-TpeTe, 3MI HagaHO NpPaBO BMCBITNIOBATA MpoLEC
NigroToBKM Ta NpoBefeHHs BUOopiB (CT. 46).

3aranbHe iHbopMmauiiHe 3abe3neyeHHA BMOOPIB Nepeabayae nowmpeHHs 6a3oBoi iHbopmadii npo Brnbo-
pu, y ToMy unchi 3a yyactio 3MI, Aki noBHicTio abo yacTKoBO ¢iHaHCyOTbCA 3 gepxKaBHOro 6iogxeTy. CBOE
yeproto, [OBeeHHA MaTepiaiB NPo Posib BUOOPIB y AeMOKPATUYHOMY NpoLieci abo NpoBeAeHHs iHLWNX 3axofiB
3 OCBITV BUOOPLiB He pernameHTOBaHO. TakoK NMo3a YBarol 3aKoOHOAaBLA 3a/IMLWININCA MOMEHTY BUKOPUCTAHHSA
I[HTepHeT-pecypciB Ta cniBnpaus 3 FPOMaACbKMMM OpraHi3auisMm 3 NMTaHb BUOOPYOT OCBITH.

BucHoBKuM. Pe3ynbTaTii BUBYUEHHA €BPOMENCHKOTI METOAONOrT Ta NPAaKTUKKN KpaiH-CyCifiB y cnpaBax iHbop-
MyBaHHSA BUH6OPLIB NOKa3yloTb Pi3HMI piBEHb HOPMATUBHO-MPaBOBOro 0GOPMIIEHHSA LibOro iIHCTUTYTY. Tak, y Po-
cincokin Oepepadii iHpopmaLinHe 3abe3neueHHA BUOOPIB Ta NepenBnbopHa aritalis o6'eqHaHi B oQuvH po3ain
BMOOPUYOro 3aKoHoaaBCTBa. Y MNMosnbuii koandikoBaHo rpyny HOpM nuLe Npo iHGopMyBaHHA BUHOpPLIB 3 iHBania-
HicTio. ®opmu Ta 3micT BUb6opUoro iHpopmyBaHHA y MonbLyi, AK i B JInTei Ta Binopyci, po3kpuBaTbca B ofHOMY
pAAY 3 NOBHOBAXXEHHAMM Ta 060B'A3KaMy BUOOPUMX KOMICi pi3HUX PiBHIB, KAHAWAATIB Ha BUOOpPaX Ta NOMiTUY-
HUX NapTii — cy6’eKTiB BUCYBaHHSA, OpraHiB fep»<aBHOI Ta micuesoi Bnaau, 3MI.

Take cTaHOBMULLE, Hacamnepes, € pe3ynbTaToM TPUBAKYOro npouecy po3pobnieHHsA Liel npobneMaTnkn B
€BPOMENCHKIl NPaBoBill AymMui Ta BUOOPUI NpakTuLi. 3aranom iHpopmyBaHHA BUOGOPLIB Ta CYCMiNbCTBaA BKIIO-
Ya€e NOLMPEHHA TaKMX BUAIB BIGOMOCTEl: a) YMOBM y4yacTi Ta NpaBuia ronocyBaHHs; 6) cTpyKTypy Ta nepebir
BMOOPYOro npolecy; B) CNNCKM KaHaMAaTiB Ha BUbopax Ta ixHi nepeaBubopui nporpamu; r) cTaH AOTPUMAHHA
BMOOPUYOro 3aKkOHOLAABCTBA; ) piHaHCYBaHHA BMOOPIB Ta GpiHaHCyBaHHA BUOOPUMX KaMnaHi KaHAMAATIB Ha BU-
6opax; €) NPOMIXHi Ta NiACYMKOBI pe3ynbTaTyi BUGOPIB.

HoBenu Bn6opuoro 3akoHoAaBCTBa KpaiH-CyCifliB 3a OCTaHHI POKM XapaKTepu3yloTbCA TaKMMM pesyfbTaTta-
MU Y PO3BUTKY PO3YMiHHA cneumdiuHnx npobnem Bnbopuoro iHpopmMyBaHHsA: a) po3pobneHo npaBuna Ta ymo-
BV foBefeHHA 6a30Boi iHpopmaLii 4ns Bnbopuis (Npo yMoBM yuacTi Ta npaBusia ronocyBaHHsA); 6) ycBigomneHo
HeobXxiaHiCTb 3acTocyBaHHA AndepeHLinoBaHoro nigxogy fo ¢opm Bnb6opUoro iHpopmMyBaHHA Ta NPOBeEHHS
3axofiB BUO6OPUOIT OCBITY (3 ypaxyBaHHAM cneumndiky pi3HUX colianbHMX rpyn); B) YCBIZOMIEHO CYCiIbHY BaX-
NUBICTb NMTaHb BUOOPYOI OCBITU Ta HEOOXIAHICTb aKTMBHOI yYacTi FPOMaAAHCbKOro CycnifibcTBa B ii NpoBefieHHi;

°  E€BpOMNerCbKNN AeMOKPATUUYHMI AOPO6OK Yy ranysi BM6opUoro npasa : matepianu BeHeuiaHcbKOI Komicii, MapnameHTcbKol
Acambrnei, Komitety MiHicTpis, KoHrpecy micueBux i perioHanbHux Bnag Pagu €sponu / nep. 3 aHrn. ; 3a pega. t0. KnoukoBcbKoro ;
Bug. 2-e, Bunp. i gon. Knis, 2009. 500 c.

19 N3bupatenbHblii kogeke Pecnybnukm benapycb, 11 ¢eB. 2000 r. HayuoHaneHsil peecmp npagoseix akmos Pecnybiuku benapyce.
2006. N2 166. 2/1263.
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r) po3kputo ponb 3MI y nowurpeHHi cycninbHo-noniTMYHoI iHGopMaLii 3 NuTaHb, WO CTOCYOTbCA BUOOPIB;
[) YCBiZOMNEHO 3MicCT cneundiuyHmx 3arpo3 cBoboai cnosa y BMO6OpUMIA Nepiod i HEFAaTUBHI HACNiIgKM 3/10BXU-
BaHHA LM npaBoMm. [Nonpw Ui JOCArHeHHS, y €BPONENCbKin BUOOPYI NpakTULi He 34iNCHEHO IHCTUTYUINHOTO
odopmsieHHs iHpopMaLiiHoro 3abesneyeHHA BUOOPIB AK OCHOBHOIO OpraHi3auiliHO-NpaBOBOro MexaHi3my 3a-
XUCTY Ta peanisayii npasa BubopLiB Ha OTpMMaHHA iHbopmaLii anA 3aiicHeHHA NOiIHGOPMOBAHOrO, BiIbHOMO Ta
yCBijoMneHoro Brnbopy.

Y3arasnibHeHHA yCbOro BlLLeHaBEAEHOrO A€ 3MOTY KOHCTATYBaTW, O Y EBPONENCbKUX BUOOPUMX CTaHAAp-
Tax cdOpPMOBaHO HOPMATMBHY Ta METOAOMNOriYHY OCHOBY iHPOpMaLinHOro 3abesneyeHHs BUHOpPIB. Po3kpuTo
npobneMHi acnekTh 3arafibHOro Ta crewianbHOro iHGopPMyBaHHsS, 3aNPONOHOBAHO PeKoMeHAALIT Woho noao-
NaHHA NpobnemMHNX acnekTis. HasBHa meTofoNoOriYyHa Ta HOPMaTMBHA OCHOBA A€ 3MOTY HaNeXHO NpoaHanisy-
BaTW CTaH iHpopMmaUintHoro 3abesneyeHHs BUH6OPIB y BUOOPUMX CUCTEMAX KPaAiH-CYCiaiB.

4

AHomauis

Y cTaTTi NpoaHani3oBaHO NOC/IAOBHE BUBYEHHA BUOOPYOro 3aKOHOAABCTBA KPaiH-CYCiaiB, pe3ynbTaTiB Me-
LiaMOHITOPUHTY, 3BIiTiB 3i CrocTepexeHHs 3a BUbopamu y Lux KpaiHax, CyAoBOT NPAKTUKM, EKCMEPTHUX OYMOK,
AKi AatoTb 3MOTYy OLiHUTU PiBEHb YNPOBaAKEHHA BUOOPUMX CTAaHAAPTIB Y KOXHI KpaiHi; epeKTUBHICTb BUOGOpP-
yoro iHpopmyBaHHS; crnielrdivHi BUKNUKK, AKI BUHUKAIOTb Y KOXKHOI 3 IepKaB, a TAKOXK MEeTOAN iX BUPILLEHHS.

®opMmyBaHHA 3HaHb BUOOPLiB NPO NOPAJOK FONOCYBaHHSA € HEBIA'EMHUM CKIAZHMKOM MPaBOBOI KyNbTypu
HacesieHHA; 0cobucTa yuacTb KOXHOro Bnbopua y Bubopax € BaKNMBUM CBiAUEHHAM peanisauii npuHUuniB BU-
60puoro npaea. BUKOHaHHA Ha MNPAKTMLi NPUHLUMNIB 3arafibHOCTI Ta PIBHOCTI BUOOPIB 3yMOB/IOE HEOOXIAHICTD
BMKOPUCTAHHA ANA LbOro HanbinbL MacoBUX KaHaniB KOMyHiKalii 3 Bubopuamu.

OpfHi€l0 3 OCHOBHUX MapaguUrM € yCBifoM/IeHHA BMAMBY GakTopy CycCninbHO-NOMITMYHOI iHGopmauii Ha
AKicTb GOpMyBaHHsA BONEBUABNEHHSA BUOOPLIB. Y 3B'A3KY i3 LIM OCHOBHO NPO6/1eMOI0 BM3HAYEHO 3iNCHEHHSA
NpUHUMNY cBOOOAM CJI0Ba B YMOBAX BiNlbHYX, PiIBHUX Ta YeCHUX BUOOPIB, AKi, CBOEID Yeproto, 30608'a3ytoTb 3MI
[0 HaflaHHA CycninbCcTBY NPodeciliHOi, KOPEKTHOI, 36anaHCcoBaHOI Ta OTPUMAaHOI NPO30PUMU LWAAXaMU iHbOp-
Mauii. MigkpecneHo BaxnuBicTb AoTpuMaHHA 3MI NpuHLUMNIB YeCHOCTI, 3PiIBHOBaXKEHOCTi Ta 6€3CTOPOHHOCTI Y
BWCBITNEHHI BUOOPUOI KaMnaHii nif Yac ycix TMnis BM6opiB.

Vv

Summary

The article analyzes the consistent study of the electoral legislation of neighboring countries, the results
of media monitoring, election observation reports in these countries, case law, expert opinions that assess the
level of implementation of electoral standards in each country; effectiveness of election information; specific
challenges that arise in each of the states, as well as methods of solving them.

The formation of voters' knowledge about the voting procedure is an integral part of the legal culture of the
population; the personal participation of each voter in the election is an important evidence of the implemen-
tation of the principles of suffrage. In practice, the implementation of the principles of universality and equality
of elections necessitates the use of the most popular channels of communication with voters.

One of the main paradigms is the awareness of the influence of the factor of socio-political information on
the quality of the formation of the will of voters. In this regard, the main problem is the implementation of the
principle of freedom of speech in conditions of free, equal, and fair elections, which in turn oblige the media to
provide society with professional, correct, balanced, and transparent information. The importance of the me-
dia's observance of the principles of honesty, balance, and impartiality in the coverage of the election campaign
during all types of elections was emphasized.
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'Application of the principle of personal responsibility
for improper fulfillment of tax liability

3acmocyeaHHs1 NPUHYUNy NepcoHasnbHoI eidnoeidasbLHOCMi
3a HeHalleXkHe 8UKOHaHHS1 N100amKoeo20 0608’3Ky

Knouosi criosa:
nooamok, nodamkosuli 0608’S30K, NPUHYUN NePCOHAJIbHOI 8i0N08i0aIbHOCMI, 006POCOBiCHA NOBEOIHKA,
NPUHYUN HanexHoi oba4yHocmi.

Key words:
tax, tax liability, the principle of personal responsibility, good faith, the principle of due diligence.

MocraHoBKa npo6nemu. [1nA NOBHOLIHHOIO PO3BUTKY CYCMiNbCTBa, 3abe3neyeHHA MOXKINBOCTI BUKOHaHHSA
3aBAaHb i GYyHKUIN fepKaBy BeNMKe 3HaYeHHA Ma€ HanexHe BUKOHaHHA 060B'A3Ky Mo crnnaTti nogaTkis i 360-
piB. ONTUManbHO, KONW CrflaTa NofaTKiB 3AiNCHIOETbCA JOOPOBINBbHO Ta YCBIAOMIEHO, OfHaK 3abe3neunTu Ta-
KU nigxig y noBHomy o6casi, B cuny pagy o6’eKTUBHMX Ta Cy6'eKTUBHMX MPUYMH, AOBONI cKnagHo. [ep:kaBa
NOBUHHA MaTW Ji€Bi IHCTPYMEHTM ANA 3aXMCTY CBOIX iHTepeciB AK Cy6’eKTa NOAATKOBMX NPaBOBIAHOCKH, 3aKOH
NOBUHEH NepeabayaTn MexaHi3mu Ana peanisauii npuHUMny 060B’A3KOBOCTI CNnaTy nogaTkis. Bpaxosyouw, Wwo
KO>KEeH MNMIaTHVK NOJATKIB PO3rNAfaETbCA AK OKpeMUin cyb’eKT NoJaTKOBMX NPaBOBIAHOCKH, NoAaTKOBMI 060B'A-
30K HOCUTb iIHAMBIAYANbHUI XapaKTep, AKAN, 32 BUHATKOM BU3HAY€HNX 3aKOHOM BUMAAKiB, BUKITIOYAE MOXKIN-
BiCTb MepeknagaHHA NoJaTkoBoro oboB'A3Ky Yy BiANoOBifAaNbHOCTI 3a NOro HEBUKOHAHHA Ha iHIWOro cy6’eKTa.
Pa3om 3 Tum, Ha MpaKkTULi HepPigKO 3yCcTpivaloTbCA BUMAAKM, KON MOAATKOBI OPraH/ HamaralTbCA NepeKknacTu
BiANOBIAaNbHICTb 3@ HecnnaTy NoaaTkiB 3 0cobu, AKa GakTMUYHO JOMYCTMNA NOPYLLEHHS, Ha iHWOro cy6’eKTa,
0cobnnBo, KONK Lie Cy6’'eKT OTpMMaB Ti UM iHLWI noaaTKoBi BUrogu. Tomy, ans 3abesneyeHHs 6anaHcy nyoaivyHmx
Ta NPUBATHUX iHTEPEeCiB BaXNMBUM € AOCAIIKeHHA NpobnemMm 3aCTOCYyBaHHA NPUHLMMNY NepCcOHanbHOT BiANOBI-
[anbHOCTi 32 BUKOHaHHA NOJATKOBOIO 060B'A3KY.

CraH pocnigKeHHs. [Mpobnemam BUKOHaHHA KOHCTUTYLiNHOro o60B’A3Ky No cnnati nogatkis Oynu npu-
cBAYeHi nNpaui 6araTtbox BUeHMX, 30kpema H.bnaxiBcobkoi, A.lpeum, M.KyuepaseHka, K.Mawkosa C.CyTnpiHa, Ta
iHWKX. Pa3om 3 TMM, Ha TEOPEeTUYHOMY PiBHI Npobiema NepCcoHanbHOI BiANOBIAANbHOCTI NNATHNUKIB NOAATKIB
3aNMLIAETbCA JOCNIOXKEHOI0 HEAOCTATHBO, @ B MPaKTMLi NPaBO3acTOCYyBaHHA BUHUKAE 3HAaYHa CMOpIB, NOB'A3a-
HUX i3 HE3aCTOCYBAHHAM BKa3aHOro NPUHLMMY, 30Kpema Npu NPUTArHEHHI NNIaTHUKIB NOAATKIB 4O IOPUAVNYHOT
BiANOBIAANBHOCTI.

MeTtoto gaHoi cTaTTi € 0OrpyHTYBaHHA HEOOXIQHOCTI 3aCTOCYBaHHA NPUHLMMY NepCOHaNbHOI Bignosiganb-
HOCTi NNaTHYKIB NOAATKIB 32 HEHaNEXXHe BUKOHAHHSA NO4aTKOBOro 060B'A3KY.

Buknag ocHoBHOro martepiany. Ctatteto 67 KoHCTUTYLiT YKpaiH1 BCTaHOBEHO KOHCTUTYLiiHWIA 060B’'A30K
cnniavyBaTy NOAaTKM i 360pu B NOPAZKY | po3Mipax, BCTAHOBAEHMNX 3aKOHOM'.

Ak 3a3Hayvae .M.PabiHOBIMY, HEBMKOHaHHA CBOIX 060B’A3KIB MEBHOIO YaCTUHOIO YNEHIB CyCMiNbCTBa Henpa-
BOMIiPHO 3MiHI0€ iIX MPaBOBWI CTATYC Ha LLIKOAY iHLINX AOro YneHiB, NpaBa i cB060AM AKKMX, BiANOBIAHO, paKTUUYHO
obmexytoTbes. Lle, y cBoto uepry, nopyuiye 6anaHc iHTepecis i CTBOPIOE YMOBY ANl BUHUKHEHHA KOHQIIKTIB MixK
nofabmMu. AKLLO TaKi BUNagKy HabyBaloTb MaCOBOIO XapaKTepy, BOHM CTaloTb MPUYMHOIO rNobanbHUX KPU3OBKX
asuw, y cycninbctai?. CytnpiH C.O. Haronolye Ha TOMy, O Yepe3 HeBMKOHaHHA 060B’A3KY No crnati nogaTkiB
LepaBa HelOOTPVMYE KOLUTY O BIO[KETY, Y 3B'A3KY 3 UMM CKOPOUYETbCA GiHaHCYBaHHA AepKaBHUX NPOrpam.
Mo ppyre, HeMNaTHUKK NOJATKIB BUABNAIOTLCA Y OiNibl BUTiZHOMY CTAHOBWLLI B MOPIBHAHHI i3 3aKOHOCYXHSA-

' KoHctuTyuis YKpaiHu. 3aTtB. 3akoHoM YKpaiHu Big 28 uepBHA 1996 poky. BigomocTi BepxoBHoi Pagn YkpaiHu. 1996. Ne 30
(23.07.96). 141c.

2 PabuHoswnu .M., XaBpoHtok M.I. MNpaBa noanHu i rpoMagaHmrHa. K: Atika, 2004. 464 c.
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HUMW MAaTHUKaMM MOAATKIB 3 TOYKM 30py PUHKOBOI KOHKYPEHLIT, MOXYTb MPOBOKYBaTK CBOIMW BiAMU iHLINX
Cy6’€eKTIB €KOHOMIUYHOI aKTUBHOCTI. [o-TpeTe, NpY WMPOKOMY MOLWUPEHHI dickanbHUX NPaBOMOPYLUEHb, WO
Npu3BoAATb J0 ANILMTY AOXIAHOT YaCTUHU BIOXKETY, AepKaBa MOXKe KOMMEHCYBaT/ HecTady KOLUTIiB 3anpoBa-
IPKEHHAM HOBUMX NOJATKIB, 36iNbLUeHHAM CTaBOK Jitoumx nofaTkis i 36opis. Tomy B iHTepecax i BCbOro cycnifb-
CTBa, i KOXKHOTO NJIATHMKA 30KpeMa € Te, Wob NoaaTKoBe 3aKOHOAABCTBO MOPYLUYBAIOCh AKOMOra pigle’.

Morog»Kyroumchb i3 3HauyLicTio i HeobxigHICTIO 3a6e3neyeHHA BUKOHAHHA KOHCTUTYLINHOrO 060B’'A3Ky No
cnnaTi nofatkis i 36opiB, HeoOXiAHO 3BepHYTU yBary Ha Npobnemy nepcoHanisadii NogaTkoBoro 060B’A3Ky, 0Co-
6511BO B cuTYyaUii B3aemMogii NNaTHMKIB NOAATKIB, KON BHACNIAOK AOMNYLWEHOro NOPYLUEHHA OfHUM MAaTHUKOM
NOAATKIB iHWNIN NIATHMK OTPUMYE NEBHI MOAATKOBI BUroau.

AHani3syoum NTaHHA BUKOHAHHA NOAaTKOBOro 060B’'A3KY, HEOAHOPA30BO HArooLWYyBaNoch Ha Npobnemi,
3 AKOIO NOB’A3aHa Y1 He HaMbinbLua KiNnbKiCTb MOLATKOBMX CMOPIB, WO PO3rNAAATLCA B CyAax, — Bignosiganb-
HOCTi MNaTHUKa NOAATKY 3a MOPYLUIEHHA, JOMNYLEHi NOro KOHTpareHTaMu Ha nonepefHix etanax nocTaBKu
ToBapiB a6o nocnyr. Mpu Lbomy, KnouoBUMN GaKTOPamMM NPU PO3B’'A3aHHI TaKMX CyNepeYoK € OLiHKa peanb-
HOro XapaKkTepy rocnofapcbkoi onepaLii, a Takox 4OO6POCOBICHOCTI Aill NnaTHUKA noaaTKky. B Tol xe vac, Ha
OYMKY HayKOBLiB, KpuTepiaMm JOOPOCOBICHOCTI €: NOBHE | CBOEYACHE BUKOHAHHA MAaTHNUKOM NoAaTKiB CBOro
060B'A3KY 3i cnnatu nofatkis i 360piB; BifCYTHICTb B AifAx 0cobu cknagy NogaTKoBOro npasonopylueHHa* [4,
c. 36].

Y UbOMY KOHTEKCTi BUHUKAE NMUTAHHA, HACKiNbKN 06’'€KTUBHO Ta KBanidikoBaHO TaKy OLIHKY MOXe JaTu no-
capoBa ocoba NogaTKoBOro opraHy, Gikcytoum BignoBigHI NOPYLIEHHA B aKTi NePeBipKY, a TaKOXK HaCKiNbKY TaKi
noro gii € neritmmHnmn. CTBepAXKyoum NpPo BiACYTHICTb peasibHOro XxapakTepy rocnofapcbkol onepadii, Bigno-
BiAHWNI NPaBOYVH NNaTHMKa NOAATKY MOXKHa KBanidpikyBaTu AK GikTMBHMI BignoBigHO fo cTaTTi 234 LinsinbHoro
Kozekcy YKpaiHu, agke Noro BUMHeHo 6e3 CTBOPeHHA MpaBoBMX HacNigKiB, 0bymoBneHux HUM. OfHaK BKa3aHa
HOpPMa UMBINbHOIO 3aKOHOAABCTBA YiTKO BCTAHOBJIIOE, WO QIKTUBHMIA MPAaBOYMH BU3HAETLCA HEliNCHM 3a pi-
WweHHAM cyny. B Tom xe vac (i cynoBa npakTuka Ha MeBHOMY eTani LibOMy CNpuAsa) Ha NPaKTULi BUCHOBOK MNpPO
GIKTMBHICTb NPaBOUMHY (BiACYTHICTb peanbHUX rocnofapcbkux onepauini) baktmyHo pobuTb Nnocagosa ocoba
NoJaTKOBOrO OPraHy B akTi MepeBipKu, MOTiM Ha MiACTaBi BKa3aHOro akTy NepeBipKM MNNaTHUKY NOAATKIB BU3HA-
YalTbCA 4O CNaTy NOAATKOBI 3000B'A3aHHSA, GinbLuUe TOro, Ha MiiCTaBi TAKOro akTy NepeBipky Moxe OyTu 3ape-
€CTPOBAHO KpVIMiHaNibHe NPOBafXeHHA 3a paKTOM YXUNEHHA Bifl cnnaTy NofaTkis. AHanoriyHa cutyauia BUHN-
Kae€, Kony nocafioBa ocoba NogaTkoOBOro opraHy BCTaHOBJIHOE B aKTi MepeBipKy GpaKkT NopyLIeHHA NoJaTKOBOro
3aKOHOZABCTBA i3 3aCTOCYBaHHAM Tak 3BaHMX «CyJOBUX JOKTPUH» (Bin0OBOT MeTH, NepeBaru 3micty Hag popmoto
Towo). Cama Ha3Ba TakUX JOKTPUH, O4eBUAHO, Nepeabayac, Lo BOHM NOBMHHI 3aCTOCOBYBATUCA Cyamu, a He
iHWMMW opraHamu. Tak camo, CTBEpPAXKYyIoUM NPO HEBIAMOBIAHICTb 3MICTy JOrOBOPY Ta MEPBUHHUX JOKYMEHTIB
peanbHMM rocnofapcbKnM onepawiam, AKi 34iNCHMB NNaTHWK NOAaTKy, nocagoBa ocoba NogaTKOBOrO OpraHy
baKTnYHO KBaniPikye NpaBoYVH NAaTHUKa NOAATKY AK YAaBaHWIA, BUNHEHWI ANA MPUXOBYBaHHSA iHLLIOrO NpaBo-
unHy. OgHak KBanidikalia npaBoUYNHY AK yaaBaHoro 3rigHo ctatTi 235 LiMBinbHOro Kogekcy YKpaiHu — e Takox
KomneTeHUia cyny. MNoaibHa cMTyauia BUHMKAE NPy HamaraHHi NocagoBoi 0coby NofaTKOBOro OpraHy B akTi ne-
peBipKM JOBECTU, WO Y NiaTHUKa NoJaTKy He Byno caMOCTilHOI AinoBOi MeTK Npu 3A4iNCHEeHHI rocnogapcbKol
onepaLii, a BOHa NpoBefieHa BMKITIOYHO 3 METO OTPUMATV NOAATKOBI BMUroaw. B uin cutyauii, oueBnaHo, Bigody-
BaeTbcA cnpoba KeanidikyBaTy NPaBOUNH AK TaKWIA, LLO CynepeumnTb iHTepecam fepaBu i CycninbCTBa, oAHaK
Taka KBanidikauis i BU3HaHHA NpaBOYMHY HefiNcHMM 3a YacTuHoto 3 cTaTTi 228 LinsinbHoro Kogekcy YkpaiHu Ta-
KOX € BUKJIIOYHOIO KoMMneTeHLUi€o cyay. BignosigHo go yactmHm 1 ctatTi 124 KoHcTuTyuii YKpaiHn npaBocyaas
B YKpaiHi 30iiCHIOETbCA BUKMIOYHO cyfamu. [leneryBaHHA GyHKUIN CyaiB, a TaKoXK NPUBRacHEHHA LuX GyHKLUIN
iHLIMMKW OpraHaMm Y1 NOCafoBUMY 0CObamMm He ONYCKalTbCA®. BKazaHUM KOHCTUTYLIMHUA NPUHLMN NOBUHEH
6yTV LOTPVMMaHMI | B MOAATKOBUX NPaBOBiAHOCKHAX.

[eBHOK MipOI0 HamaraHHA BiACTYNWTY Big NPUHLUMMIY NePCOHaNbHOI BiAMOBIAANbHOCI 32 HEHANEeXHe BUKO-
HaHHA NOJATKOBOro 060B’'A3KY YaCTO NMOACHIOETHCA 3aCTOCYBAHHAM BiJOMOT JOKTPUHM HAaNeXHOoT 06auyHOCTI. Y
HayLji, TaK i Ha NPaKTULi HaroNOLWYETbCA Ha HEOOXIAHOCTI BUKOPUCTAHHA [OKTPUHM HaNeXHOoT NofaTKoBoi 06au-
HocTi (doctrine of tax due diligence) sik 3aKOHHOT NepefyMOBY OTPUMaHHA NOAATKOBOT BUTOAMU, 3 AKOT BUM/INBAE,
L0 CYMAIHHMM NNaTHMKaM NoaaTKy HeobxiaHoO nogbaTy Npo NiaroToBKy A0Ka30Boi 6a3u, Aka 6 niaTBepaKyBana

3 CytblpuH C,, Moropnewukuin A. Hanory n Hanorosoe nnaHMpoBaHue B MUPOBoOI 3koHoMuKe. CMM6.: Monunyc, 1998. 577 c.

4 Mawkos K. 0. MoHATne «go6poCcoBECTHbIN HafloronaaTebLMK» B POCCMIACKOM HalOroBOM npaee. Hasioau u Hano2006/10xe-
Hue. 2004. N2 10. C. 33-36.

®  KoHctutyuia YkpaiHu. 3aTB. 3akoHoM YKpaiHu Bif 28 uepBHA 1996 poky. BigomocTi BepxoBHoi Pagn YkpaiHu. 1996. Ne 30
(23.07.96). 141 c.
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NpoAB HanexHoi 0bayHOCTi Npu BUOOPi KOHTpareHTa. BigTak, «xo6auHuin» nnatHuk MNAB B YKpaiHi nepen yunHeH-
HAM MPaBOUYNHY MAE MPUHANMHI, afie He TiTbKK, MepeBipnTM CBOrO KOHTPareHTa Ha npegmeT NojaTKkoBOI «40-
6pPOCOBICHOCTI» 32 JOCTYNHUMM 6a3amMuy faHKUX, Tak CaMO AK | OyTV rOTOBMM HaBeCTU [OKa3M Ha NiATBEPAKEHHSA
06rpyHTOBaHOCTI BUOOPY KOHTpareHTa Towo'.

MeBHy NpaBoOBY fleranisawitio NPUHLMN HaNeKHOI 06a4YHOCTi OTpMMaB MicsiA BHeceHHsA 3miH o MK YkpaiHn,
Hopma n.112.2. ctatTi 112 AKkoro nepepbavae, Wwo ocoba BBaXKAETbCA BUHHOI Y BUMHEHHI NPaBONOPYLUEHHS,
AKLWO Oyae BCTAHOBMEHO, WO BOHA Mana MOX/MBICTb ANA AOTPUMAHHA NPaBUS Ta HOPM, 3a NOPYLIEHHA AKNUX
unm Kopgekcom nepepbayeHa BignoBiganbHiCTb, MPOTe He BXKWa OCTaTHIX 3aX0AiB WOoAO iX AOTPUMaHHA. Bxun-
Ti MIATHMKOM NOAATKIB 3aX0AM LWOAO AOTPMMaHHA NpaBui Ta HOPM NOJATKOBOrO 3aKOHOAABCTBa BBAXKAOTbCA
LOCTaTHIMU, AIKLLO KOHTPOJMIOUNI OpraH He AoBefe, WO, BUMHAIOUM NEBHI Aii abo gonyckaoumn 6e3gianbHicTb,
3a AKi nepepbayeHa BignNoBiAanbHICTb, NAATHMK NOAATKIB AifB HEPO3YMHO, HeAOOPOCOBICHO Ta 63 HaneXHoi
ob6ayHocTi?. OfHaK, M1 6 XOTiNM 3BepPHYTM yBary Ha Te, O Y pPO3yMiHHi BKa3aHOI N0JaTKOBOT HOPMU, opUaNYHa
BiANOBIAaNbHICTb y BMNaAKY, AKWO ocoba fifna 6e3 HanexHoi 06ayHOCTi, Oyae mMaTu MicLe BUKIIOUHO Y TOMY
BMNaAKy, KONM BHaCNifOK Takoi HeobauHOI NoBefiHKM came ua ocoba fonycTuna NopyLIeHHA NogaTKOBOro
3aKOHOZABCTBa, NPU LibOMYy Take MopylueHHA Oyae xapakTepun3yBaTUCA HaABHICTIO BUHW. OfHaK aHanoriyHum
nigxig He moxe 6yTn 3aCTOCOBaHUN Y CMTYaLlii, KON NOPYLUEHHA NOAATKOBOrO 3aKOHOAABCTBA AOMYLLEHO iH-
LM NNaTHMKOM NOJaTKIB, a 0c00a, MOXJIMBO HaBiTb HE MPOABUBLUMN HaneXHy 006auHiCTb, He 3MOrfia BUABUTU
Lie NopyLUEeHHA i He BpaxyBana Noro nNpy BU3HAYE€HHI BNacHMX NOJATKOBMX 3000B'A3aHb. AK CyWHO 3a3Hava-
I0Tb HayKOBLi, HOPMW YMHHOIFO 3aKOHOABCTBA He nepenbayaloTb BiAMOBIAHMI 060B'A30K NnaTHMKa NOAATKIB
wopo 6yab-AKOT 4OAATKOBOI NEPEBIPKM CBOIX KOHTPAreHTiB. He BU3HaueHo, AKi came BifOMOCTi NPO CBOIO KOH-
TpareHTa nnaTHYK NOAATKIB NMOBMHEH NepeBipuUTY, A4NA TOro, Wob BigMNOBIAATA AOKTPUHI HaNeXHOI NOAAaTKOBOT
ob6ayHocTi. BcTaHOBNEHHA Takoro o60B'A3KY Cyaamu nig yac po3rnagy nodaTkoBux criopis 6e3 BignosigHOro
HOPMAaTMBHOTO 3aKpPiNJIeHHA He y3rofXyeTbCA 3i BUSHaUYeHUM YacTuHoto 1 ctaTTi 19 KoHcTuTyuii YkpaiHm npaBo-
BVIM MOPALKOM i MPUMYLLYIOTb NNaTHMKa NodaTkiB pobuTu Te, WO B 3aKOHI He nepeabaveHo. Ha Halle nepeko-
HaHHA, Npe3ymnuisa 4oOPOCOBICHOCTI NNaTHMKa NOAATKIB MOBMHHA MaTy NPIOPUTET HaZ AOKTPUHOK HaNeXHOoI
06ayHOCTI, agKe BOHA KOPECMOHAYETbCA 3i BCTAHOBMIEHNM Y aAMiHICTPaTVBHOMY CYAOUYMHCTBI 0OOB'A3KOM [0-
Ka3yBaHHA Cy6’'eKTOM BiafiHMX MOBHOBAXeHb NPaBOMiPHOCTI CBOTO pilleHHA. Takui Nigxia TakoX Y3roaxyeTbca
i 3 NpUHUMNOM Npe3ymnuii NpaBoOMipHOCTI pilleHb NAaTHMKIB NOAATKIB, HEOOXIAHICTb 3aCTOCYBaHHA AKOI He CTa-
BUTbCA Nif cymHiB® [7, ¢.202-203].

BucHoBoK. 3abe3neyeHHs 6anaHcy NpmBaTHNUX Ta NyOniyHNX iHTepeciB nepenbayae BpaxyBaHHA NPUHLMMY
nepcoHanbHOI BifNoBiAanNbHOCTI NAATHMKIB NOAATKIB 32 HEHANEXKHE BUKOHAHHA NOAATKOBOro 060B’A3Ky. [lok-
TPUHa HaneXxHoi 06auYHOCTI MOXKe 3aCTOCOBYBATUCA NULLE Y BUMaZKax, KO BHaCNiAOK HeobauHoi noBefiHKM
ocoba fonycTuna NopyLleHHA NOAAaTKOBOro 3akoHofdaBcTBa. OfHaK Takui Mmigxig HeponyCcTUMWN Y cuTyaulil,
Konu ocoba 6e3nocepeHbO 3aKOH He MOopPYLUWA, OAHAK He 3MOT1a BUABUTU | BPaxyBaTu MOPYLUEHHSA, JONYyLeHi
iHWM NNaTHUKOM MOAJATKIB, ane npuv ubomy Aiana gobpocosicHo. [1nA YHUKHEHHA CNiPHUX CUTYaLii, 3aXUCTy
npas NnaTHMKIB NoAaTKiB HeoOXiAHO Ha PiBHI MPaBOBOI HOPMY 3aKPINKUTK, WO OLiHKa KpuTepito 4obpocoBicHO-
CTi UM HeLoBPOCOBICHOCTI MNaTHMKa NOAATKY MA€E 34iNCHIOBATNCA CYAOM, @ He MOCAaZL0BO 0COO0I0 KOHTPOSIIOHO-
yoro opraHy B akTi nepeipku. Cnig imnepatrBHO nepenbaunTy, WO Y pasi BCTaHOBeHHA GpaKTy HaABHOCTI npa-
BOBIHOCMH i3 CYMHIBHUM KOHTpareHTOM Ta HasfiBHOCTI JOKa3iB Npo 6e3ToBapHiCTb roCnofapCbKux onepawin,
[0 NNaTHMKa NoJaTKy He MOXyTb OyTI 3aCTOCOBaHI HeraTMBHI HacNiAKM (BM3HauYeHHA NOAAaTKOBUX 3000B'A3aHb,
NPUTArHEHHA 0 IOPUAMYHOI BigNoBiganbHOCTI) 6e3 BiANOBIAHOrO pilleHHA cyay, AKUIN BCTaHOBUTb abo GikTuB-
HICTb UM yaBaHiCTb MPaBOUMHY, ab0 NOPYLUEHHA HUM Ny6iYHOro NopPAAKY.

Vv

AHomauis.

CraTtTa nprcBAYeHa aHanisy npobnem 3aCcToCyBaHHA MPVHLUMNY NePCOHaNbHOI BiANOBIAANbHOCTI NIATHUKIB
noJaTkiB 3a HeHaneXHe BUKOHaHHA NogaTKoBOro o60B'A3Ky. HaronowyeTbca Ha BaXKNMBOCTI Ta HEOOXigHOCTI
3a6e3neuynTn NOBHE Ta CBOEYACHE HALXOMKEHHA MOAATKIB [0 OloakeTy. BUCNOBNIOETHCA PO3YMiHHA TOrO, WO
3abe3neunTy NOBHE BUKOHAHHA MNOAATKOBOro 060B'A3KY BMKIOYHO BHACIAOK AOOPOBINbHUX Ta CBiZOMUX il
NAATHUKIB NOAATKIB YaCTO He BUAAETLCA MOXJIIVIBUM, TOMY ep>KaBa NOBMHHA MATU HaneXHi 3acobu ana 3abes-
neyeHHA NOro BUKOHaHHA. BKa3yeTbca Ha npobnemy, MOB'A3aHy 3 TUM, IO YacTO NPU BUKOPUCTaHHI 3acobiB

' BbnaxiBcbka H. MopatkoBo-npaBoBi AoKTpuHW B cyaoBin npaktuui CLUA. Cydosuli po3esad nodamkogux ma MUmMHuUX cnopis:
npobsemu, BUK/IUKU | npiopumemu: 36ipHUK MaTepianis || HaykoBo-npakTNYHOI KoHGepeHuii. Knis, 4-5 nunHa 2019 poky. C.23-35.

2 TopaTkoBmM KofeKkc YkpaiHu Big 02.12.2010 poky N2 2755-VI. Tonoc YkpaiHu. 2010. N 229-230.
3 Tpeua A.B. 3micT, NpaBoBi 3aco06y Ta MeXi NOAATKOBOro MiaHyBaHHA: 3apybixkHMIA AOCBIA Ta yKpaiHCbKa npakTuKa. Pykonuc.

Owc.. BoKT. topua. Hayk : 12.00.07. Yxropog, 2020. 471 c.
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Application of the principle of personal responsibility for improper fulfillment of tax liability @

3abe3neyeHHsA BUKOHaHHA NOAATKOBOro 060B'A3KY He BPaXOBYETbCA MPUHLMM NePCOHANbHOI BignoBiganbHOCTI
nnaTHrKa nodaTtKiB. 3BepTaeTbCsA yBara, Wo HanbinbLia KinbKicTb NOJaTKOBUX CMOPIB BUHMKAE B CUTYaLlii, KOnu
NOPYLUEHHA [ONYLLUEHI OAHMM MIAaTHUKOM MOAATKIB, OfHAK iHWWA NAATHUK NPU LbOMY OTPUMYE NeBHI Nogat-
KOBi Buroan. NogaTKoBMIN OpraH YacToO HaMara€TbCA NepeKnacT Ha NaTHMKa NoAaTKIB BiAMOBiAaNbHICTb 3a
NOPYLUEHHA, JOMYLUEHi NOro KOHTpareHToMm. [1py BUPpILLEHHI TakuX CNOPIiB 3aCTOCOBYETbCA KpUTepIl peanbHO-
CTi rocnofapcbkoi onepalii Ta 4O6POCOBICHOCTI MOBeAiHKIM NNAaTHMKA NogaTKiB. 3a3HAYa€eTbCA, WO NOAATKOBUN
OpraH Npv NPoBefeHHi NepeBipKN He MAaE KOMMETEHLii CAMOCTIIHO BM3HaBaTV NPaBOYMHW NIATHUKIB MOJATKIB
GIKTMBHMMK, YAaBaHMMUM UM TakKUMU, WO NOPYLLYOTb Ny6niYHMIA NOPAROK, OCKINbKM Taka OLiHKa NMOBUHHA Ha-
[aBaTNCA CYAOM. 3aCTOCYBaHHA HEraTUBHMX NOJATKOBMX HACNIAKIB MPU LbOMY MOXe 34iICHIOBATMCA BUKITIOUYHO
nicna HabpaHHA BiANOBIAHMM PilLEHHAM CyAy 3aKOHHOT cMnn. HaBoaUTbCA iyMKa Npo Te, YO YaCTKOBO Jierasiso-
BaHWI NPUHLMN HaneXXHoi 06a4yHOCTI NNaTHUKIB NOJATKIB Ma€ 3aCTOCOBYBATMCA Y TUX BUMNAZKax, KOS BHACAI-
[OK HeobauHOI NoBefliHKM NiaTHMKa NOAaTKIB BiH CaM JoMyCcKae NOpyLLeHHA NoAaTKOBOro 3akoHoaascTea. Op-
HaK, aHanorivYHM Nigxig He moxe 6yTn 3aCTOCOBaHUI, AKLLO NNATHUK He 3Mir BUABUTY NPOTUNPaBHUI XapakTep
noBefiHK/ CBOro KOHTPAreHTa, OgHakK npu Libomy Aias Jo6pocoBicHO.

Vv

Annotation

The article is devoted to the analysis of problems of application of the principle of personal responsibility
of taxpayers for improper fulfillment of tax obligation. It emphasizes the importance and need to ensure full
and timely revenue receipts of the budget. The understanding is expressed that it is often impossible to ensure
full implementation of tax liability solely through the voluntary and conscious actions of taxpayers, so the
government must have the appropriate means to ensure its implementation. The problem is that the principle
of personal liability of the taxpayer is often not taken into account when using the means of enforcement of tax
obligation. It is noted that the largest number of tax disputes arise in a situation where violations are committed
by one taxpayer, but another taxpayer receives certain tax benefits. The tax authority often tries to make the
taxpayer liable for violations committed by their counterparty. In resolving such disputes, the criteria of reality
of the business transaction and good faith of the taxpayer are used. It is noted that during the audit, the tax
authority does not have the competence to recognize the transactions of taxpayers as fictitious, illusory or
violating public order. It is the court’s competence to provide such an assessment. The application of negative
tax consequences may be carried out only after the relevant court decision enters into force. It is argued that
the partially legalized principle of due diligence of taxpayers should be applied in cases where the taxpayer
themselves violate tax laws due to reckless behavior. However, a similar approach cannot be applied if the payer
has not been able to detect the illegal behavior of their counterparty, but has acted in good faith.
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VW Measures of administrative and legal coercion in the
customs sphere: concept and content

3axo0u admiHicmpamueHO-NpPaso8o20 NMNPUMycCy
Yy MUMHIt cehepi: noHImms ma 3micm

'Letsyk Oleh

Key words:
coercion, state coercion, rule of law, rule of law, legality.

Knouosi criosa:
npumyc, oepxxasHuli npumyc, aoMiHicmpamusHuUl npumMyc, MUumHa cegepa.

MocTraHoBKa npo6nemu. [lep>xaBHWA NPUMYC B3arani Ta agMiHiCTPaTMBHO-MPAaBOBUI NPUMYC 30Kpema €
OQHUMMW 3 HaMBaXXNMBIWKMX 3acobiB BNAMBY AepXKaBU Ha CycnifibHi 3B'A3KNM i BigHOCKHW. MNogibHa gia 3aincHio-
€TbCA B NpoLeci Aep»KaBHOro ynpasniHHA. BoHa TicHO nos’A3aHa 3 meTogaMuy AepaBHOrO ynpassiHHA, TOMY
Hece B cobi Taki 03HaKM OCTaHHbOrO: Ma€ Ny6AIYHUIN XapaKTep, 3aCTOCOBYETbCA B iHTepecax CycninbCcTBa; bes-
nocepeaHbO NOB'A3aHNI 3 KOHKPETHMMU 3aBAaHHAMM, AKi CTOATb Nepep Cy6’'eKTOM Aep»aBHOro ynpassiHHA
3 ypaxyBaHHAM 3arajibHOI MeTM LibOro ynpassiHHA — epeKTVBHOro BNopAAKyBaHHA KepPOBaHOI CUCTEMU, TOMY
AKLLO HeBipHO NocTaBsieHe abo CNpUHATE 3aBAaHHA, TO MOXYTb Oy TV BUKOPUCTaHi MOMUIIKOBI YNPaBiHCbKi Aji
(3acTocyBaHHA NPMMYCy NPU HEQOLINbHOCTI NOr0 BUKOPUCTAHHA, 3aCTOCYBaHHA MPUMYCY 3aMiCTb NepeKOHaH-
HAl, HE3aCTOCYBaHHA NPUMYCY NMPU HEOOXIAHOCTI); BUKOPUCTOBYETbCA OpraHaMu Aep>KaBHOro ynpasniHHA (no-
capgoBumM ocobamm) ana peanisauii 3aKpinieHoi 3a HAMU KOMMeTeHL i, TOMy 10ro 3aCTOCyBaHHA MOB'A3YETbCA
3 peanisali€io PUANYHO BNaSHMX MOBHOBaXXeHb; MPOABNAETLCA B 6e3nocepeAHbOMY 3B'A3KY Cyb'ekTa i 00'ek-
Ta ynpaBfiHHA, BUC/TOBIOIOYM TMM CaMUM 3MiCT YNpPaBAiHCbKOI AiANIbHOCTI, @ 3HAYUTb, MPUMYC B AepPXXaBHOMY
ynpaBJiHHi 06YyMOBNIEHO HAsABHICTIO CAMOTO [1ep>KaBHOrO YMpaBSliHHA.

AHanis pocnigeHHA npobnemu. 3aranbHi Npobnemy agMiHICTPATMBHOIO NPUMYCY AOCUTb FPYHTOBHO
po3rnagannca B agMiHICTPaTMBHO-MPABOBIl NiTepaTypi Ta HayKOBUX JOCIAMEHHAX MPOBIAHNX YYEHUX-agMi-
HicTpaTtuBicTiB — B. ABep’aHoBa, [1. baxpaxa, O. banaypku, l0. butaka, |. fonocHiueHka, €. dogina, P. KantoxHoro,
J1. Koans, T. Konomoeupb, B. KonnakoBa, A. Komstoka, [. Jlyk'aHud, P. MenbHuka, O. OctaneHka, B. MeTkosa, M.
MpunmaueHka, O. PabueHko, J1. CaBueHko, B. Wkapynu, X. Apmaki Ta iHWMX.

Mera cTaTTi — 3'ACyBaHHA NOHATTA Ta 3MiCTY 3ax0fiB aAMiHICTPaTMBHO-MPABOBOro NPUMYCY y MUTHI cdepi.

Buknag ocHoBHOro martepiany. B ykpaiHCbKill MOBi C/TIOBO «NPUMYCUATU» TIYMauUTbCA Hacamnepes Ak BU-
MOra BUKOHaTU Oyab-L0 He3anexHo Bif Bosli, 6axaHHA'. [prMyc y NpaBsi B LUIMPOKOMY 3HaUYeHHi AicTa€e CBOE
BUAABJIEHHA Y TOMY, WO Aep»<aBa BnagHO BUpILLye Ti abo iHLWi NMTaHHA He3aneXxHo Bif BOJNi OKPeMoro iHAMBIaa,
AKa MOXe 1 He 36iraTnca 3 fep>kaBHOIO Bafoo, BU3HAYEHOI0 Y NPaBOBUX HOPMaX.

[Jepr<aBa BMCTYNa€ €AUHUM IOPUANYHUM iIHCTUTYTOM flerafizoBaHOro NpuMycy Wo[o BCbOro CycnifbCTBa.
MpaBo y gaHOMy BMMafKy BUCTYMNAE He TibKM 3acobom neranisauii nprMycoBoi AisnbHOCTI, ane 1, AK NpaBuo,
3acobom ii neritumauii. OgHaK AnA BUKOHaHHA OCTaHHbOT PONi came NpaBo Ma€ OyT NEriTUMHUM B YABIEHHAX
HacesieHHsn, BiANOBIZaTW 3arajbHOMOACLKMM LIIHHOCTAM, BUPOGNEHNM TUCAYONITHBOIO MPAKTMKOW NIIOACTBA,
BKJIIOYEHVM [0 CYyYaCHMX AEMOKPATUUYHUX KOHCTUTYLiN. [lepXaBHuWI (GepaBHO-NPaBOBMIA) MPUMYC BUCTYMAE,
3 ogHoro 60Ky, MexaHi3MoM, Lo 3abe3neuye AOTPMMaHHA Ta HaleXHe BUKOHAHHA NPaBOBUX HOPM, @ 3 iHLLOTO,
BiH 3aCHOBaHWI i peanisyeTbcA Ha NigCTaBi NPaBOBOI HOPMIUZ.

AZMIHICTPaTUBHUN NPUMYC y CUCTEMI METOZIB AeP>KaBHOrO YrNpaBiHHA 3aBXAW 3aliMaB JinbHe micue. BiH i
CborofHi 36epirae CBO€ 3HaUeHHs i cepep yCix BUAIB fepaBHOro NPUMyCy Ma€ HabinbLLy NMTOMY Bary, OCKifib-

' CyyacHWi TIYMaYHWI CIOBHUK YKpaiHCbKol MoBM / 3a 3ar. peg. A-pa dinon. Hayk, npod. B. B. Ay6iunHcbkoro. X.: LLIKOJIA, 2008. 1008 c.
2 Xopouwak H.B. AgmiHicTpaTVBHI CTArHEHHSA 33 3aKOHOAABCTBOM YKpaiHu: MoHorpadis. K., 2004. C. 11.
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K1 MOMY NpUTaMaHHi BUCOKa MOOGINbHICTb i 3aaTHICTb afanTyBaTUCA AO KOHKPETHMX YMOB i NoTpeb aep»kaBu.
3axoau aaMiHICTPaTUBHOIO NPUMYCY BUKOPUCTOBYIOTbCA AN 06CyroByBaHHA 6araTboxX KOMMAEKCHUX rany3ei
npa.a. [lpoTe geAki BITYN3HAHI HayKOBLi BUCIOBIOIOTb NPOMNO3KMLIi WOAO BUOKPEMSIEHHA CaMOCTIMHUX Pi3-
HOBUJIB AepPaBHO-NPaBOBOro NPUMYCy, 3aNexHo Bif ranysi npasa, AKky 6 BiH ob6cnyroByBaB. Ane 6inbLicTb
BUYEHVX-aAMIHICTPATMBICTIB BBaXKa€ HEAOLTbHNM BUKOPUCTAaHHA 3a3HAauYe€HOro KpuTepito AnAa posnoginy aep-
»aBHO-NPaBOBOro NPMMyCy, OCKiflbK/ aHani3 BiAMOBiAHMX MPMMYCOBUX 3aX0AiB CBiAUUTD, WO HE3BaXaloun Ha
cneuundiyHi BNacTMBOCTI, AKi 3yMOBIOIOTLCA CHepoto iX 3aCTOCYyBaHHSA, BOHM 36epiraloThb i 3arasbHi 03HaKy agmi-
HiCTPaTUBHOIO NPUMYCY.

B lopuanyHin nitepatypi gep>kaBHUN NPUMYC PO3rASAETbCA 3 NO3KMLiT 3yMOBIEHOCTI HOPMOIO MPaBa, AK i
6yab-AKi colianbHi HOPMaTUBMY, LLIO PerfaMeHTY0Tb CyCrifibHe XKUTTA, NOTPebYI0Tb NPUMYCOBOrO 3abe3neyeHHs
Ha BUNAAOK BifXMNEHHA BiJ BCTAHOBMEHNX €TaNIOHIB NOBediHKM. be3 npruMycy HOPMaTKBHICTb PO3MMBAETBCA,
MeXKi NoBefiHKM CTMPaTbCA.

AOMIHICTPaTMBHWI NPUMYC HaZineHUN HN3KOoK cneumdiuHnX pyC, WO XapaKTepur3yloTb MOro NpaBoBy Npu-
poay. OcobnmMBOCTAMM aAMIHICTPAaTUBHO-NPABOBOrO NPUMYCY BapTO 3a3HaUWTU TaKi:

1) 3ax0An agMiHICTPAaTMBHO-MPABOBOrO NPVMYCY 3aCTOCOBYIOTbCA Y 3B'A3KY 3 aHTUCYCMINIbHUMM AiAHHAMY,
L0 MOPYLYIOTb aAMiHICTPaTMBHO-NPAaBOBI HOPMU;

2) afMiHiCTpaTUBHO-NPaBOBUI NPUMYC 34INCHIOETLCA B paMKax Nno3acny»k60Boi NignernocTi, 3aCTOCOBYETb-
ca cy6’ektamm GyHKLiOHaNbHOI BNaau i € ofHUM i3 cnocobiB peanisauii pyHKUiOHanbHOI Bnaau;

3) UnCNEeHHICTb Cy6’eKTIB, AKI 3QIMCHIOTb AAMIHICTPATMBHY IOPUCAVKLIIO, — 3aCTOCOBYBATU 3axo4u agMiHi-
CTPaTUBHO-NMPABOBOrO MNPUMYCY MatoTb NpaBo 6nn3bKo 60 opraHiB (Aep>kaBHUX, MyHiLMMNANbHUX, TPOMAACbKUX);

4) apgMiHiCTpaTMBHOMY BMIMBY NiANAraloTb HE NiMLLE OKpeMi 0cobu, a 1 KONEeKTUBHI Cy6'ekTu;

5) agMiHiCTpaTMBHO-NPaBOBMI MPUMYC BCECTOPOHHbO PErYSOETbCA ,aAMIHICTPAaTBHO-MPABOBNUMIN HOPMa-
MW, AIKi 3aKPIiNII0Tb BUAM 3aX0[iB NPUMYCY, NiACTaBM | NOPAQOK 3aCTOCYBaHHA»’,

«BrvKopuctaHHA 3axofiB aAMiHiCTPaTMBHOIO NPMUMYCY B iHTepecax peanisauii 3aBgaHb i GyHKLUi BUKOHaB-
yoi Bnagu B HM3Li BUMNafKiB € 06'eKTMBHO HeobxigHuM. Lli 3axoan Hepigko € eanHnm cnocobom 3abesneveH-
HA HOPMasbHNX YMOB QYHKLIOHYBaHHA KEPOBaHOI CUCTEMM, 3@ X JOMOMOrOI AOCATalTbCA NPABOOXOPOHHI
Lini geprkaBHO-yNpaBiHCbKOI JiAnbHOCTI. [1poTe Lje 30BCiM He 03HayvaE, WO aAMiHICTPaTBHO-NPaBOBi METOAM
I'PYHTYIOTbCA BUKITIOYHO Ha NpuMyci. MeToam agMmiHIiCTPaTMBHOIO NPMMYCy — OfHa i3 CKNagoBMX YaCTUH BCbO-
ro apceHany agMmiHiCTpaTMBHO-MPABOBMX METOZIB, LLIO BUKOPUCTOBYIOTbCA B JiANIbHOCTI CYy6’'eKTiB BUKOHABYO!
Bnagu»*.

3acTocyBaHHA 3axofiB aAMiHiCTPaTMBHOrO NPUMYCY MOBUHHO OyTuW 4iTKo iHAMBigyanizoBaHuM. [lingatoun
aAMiHICTpaTMBHOMY BMJIMBY NPaBO3aCTOCOBHMK NMOBUHEH BPaxXOBYBaTW He TiNlbKy Cy6'eKTVBHY CTOPOHY NMpaBo-
MOPYLUEHHSA, a 1 CTYMiHb BHYTPILIHbOI 3roAn NPaBoONOpPYLUHMKA 3 NPM3HAYeHM NOMY 3aXO[40M BiAMOBIfanbHO-
cTi. [lnA opraHiB fep»aBHOro ynpasniHHA BaX/IMBO, W00 BUKOPUCTAHHA KapHUX 3aCOBiB CNY»KUNO0 JOCATHEHHIO
Linen nonepeakeHHA NPOTUNPABHOIO AiAHHA i Bifirpano cBow BUXOBHY posb. TO6TO, WwWob BOHM CTanu AieBnM
MEXaHi3MOM BifHOBJIEHHA MNOPYLIEHWX CYCMifIbHMX BiAHOCKH.

MpuHUWN iHaMBIgYyani3auii 3aCTOCYyBaHHA 3aX0AiB aAMIHICTPATMBHOIO MPUMYCY 3aKOHOAABEL b BpaxyBaB nNpu
peryntoBaHHi iHCTUTYTIB rany3eBoro 3akoHoAaBCTBa LWAxom AndepeHuiadii dakTopis, Bif BpaxyBaHHA AKKX 3a-
nexxuTb 06'eM BiANOBIAANBHOCTI, WO MNOKIALAETLCA Ha NPaBONOpyLWHMKa. AudepeHLuinoBaHnin po3mip wrpa-
iB Ta icHyBaHHA anbTepHaATUBHUX CaHKLiN 3a MOPYLUEHHA MUTHUX NPaBy JO3BOJIAE BPaxoByBaTh 0OCTaBUHU
cnpaBsu, 0CO6NMBOCTI Cy6’eKTa NpaBONOpYLUEHHS, Noro giHaHCOBe Ta MaliHOBe cTaHoBuLe. OTXe, MPaBo3acTo-
COBHUVIK MpPW 3aCTOCYBaHHi 3aX0AiB aAMiHICTPAaTUBHOIO BM/IMBY NOBUHEH BPaxoByBaTW, WO NeBHi HeraTUBHI Ha-
CNigKuY 3aCTOCYBaHHA 3axofiB NOKapaHHA NOLWMPIOIOTLCA He fiMLLe Ha OCOOUCTICTb MPaBOMOPYLUHKKA, afe 1 Ha

3 TpeukuHa O.B., Manopos B./. MpaBonpumeHnTenbHas feATeNIbHOCTb TaMOXeHHbIX opraHoB Poccuiickon Oepepauun. Yena-
6mHCK, 2005. C. 149.

4 ABMrHUCTpaTMBHOe NpaBo: [yuebHUK AnA yupexaeHuin cpeaHero npodeccnoHanbHoro obpasosanus] / A.B. borgaHos, U.b.
Bboropopgunukni, b.B. PoccnHcknin; nog pep. b.B. PoccnHckoro. M.: Mi3gatenbctBo Hopma, 2003. C. 169-177.
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noro cim’io. Y 3B'A3KY 3 LiM 3aKOHOAABYO HeNTpanisyeTbca abo 3MEHLLYETbCA TaKWiA BIIUB LWIAXOM BpaxXyBaHHS
MaTepianbHOro CTaHOBMLLA 0COOM, CTyMNeHsA CycnifibHOI Hebe3neKn agMiHiCTPaTVBHOrO NPaBONOpPYLLEHHSA 3a NO-
PYLUEHHA MUTHUX MPaBu.

MeTa gndepeHLuiauii 3acTocyBaHHA 3axofiB aAMiHiCTPaTUBHOIO NPUMYCY NOJIAraE He TiNbKKu y BUOopi 3axo-
[iB BiANOBifaNbHOCTI 3a BUMHEHE NPaBOMOPYLUEHHA 3 YpaxyBaHHAM O0COOMCTOCTI NOPYLIHKKA i po3Mmipy 3aB-
[aHOTO HMM €KOHOMIYHOro 36UTKY, a 1 Y BCTAHOBEHHI IOPUAMYHOIO 3axoAy, AKUA CNPUYNHUB OU YCYHEHHSA
HaABHOI CYCMiNbHOT LWWKOAM abo ii MOM'AKILEHHS.

MpouecyanbHe 3abe3neyeHHs PUCAMKLIT 3 3aCTOCYBaHHA aAMiHICTPaTMBHO-MPYMYCOBUX 3aX0AiB BUKINKAE
6arato npobnem. NprUrHOIO € BiACYTHICTb €AMHOT perynaTMBHOi 6a3un B ranysi agMiHiCTPaTUBHNX NPOBaAXKEHb.
Mpu ubomy cy6’eKTV aAMiHICTPATUBHO-NPABOBUX BifHOCKH HafiNeHi ACKPaBO BUPaXKEHVM NPaBOM OCKapKeHHS
TUX UM IHLINX 3aXOAIB aAMIHICTPAaTUBHOIO NPUMYCY, AKi 4O HNX 3aCTOCOBYIOTbCA.

Matoun Wnpokui cnekTp 3acobis i MeTOAIB BNANBY 3aX0AM afMiHICTPAaTUBHOIO NPUMYCY € BaroM1Mm peryns-
TUBHMM anapaTtom, AKNI JO3BOJIAE afeKBaTHO 3aCTOCOBYBAT HOPMM aAMiHICTPATMBHO-AENIKTHOrO 3aKOHOAaB-
CTBa A0 peanin cycninbHoro »unTtTa. OpraHn BMKOHABYOI Bagu, B TOMY YMCAi | MUTHI OpraHn, B paMmKax npaso-
OXOPOHHOI AiANbHOCTI i Nif Yac 34iMCHEHHA NPOBAAKEHHA IHAMBIAYaNbHNX agMiHICTPATMBHNX CMPaB, WWMPOKO
HaAineHi NpaBamu i3 34iNCHEHHA Jil, MOB'A3aHNX 3 3aCTOCYBAaHHAM 3aXO[iB aAMiHICTPAaTUBHOIO MNPUMYCY, AKi He
MaloTb BMACTMBOCTEN afMiHICTPATUBHOI BignoBiganbHOCTI. MofibHi Aii He 3aBXan odopmMneHi 3rigHO 3 BUMO-
ramv npotiecyanbHOro 3aKOHOAABCTBA, HaNPUKag, NPV 3aCTOCyBaHHI aAMiHICTPATUBHO-NONEPeaXyBaNbHUX i
aAMiHICTPATUBHO-NPUMNMHIOBANbHUX 3aX0fiB NPMMYCOBOro xapaktepy. MpouecyanbHe odopMneHHA 3acTocy-
BaHHA JaHOI KaTeropii 3axofiB afAMiHICTPaTUBHOIO BMMBY 3A4INCHIOETbCA Ha Pi3HOMY HOPUANYHOMY PiBHI'.

«3BMYalHO, iX 3aCTOCYBaHHA He € GOPMOI0 PUANYHOI peaKLii Ha aaMiHiCTpaTMBHO-NPaBOBI cynepeyku. Tum
He MeHLUe, BOHM NepeabayatoTbCA CaHKUIAMM afMiHICTPAaTUBHO-NPaBOBNX HOPM i € aAMiHICTPaTUBHO-NPUMYCO-
BMMM 3acobamu, Tak Camo, AK i 3aCTOCYBaHHSA, HaNpurKag, 3axofiB BifnoBifanbHOCTI»

A.B. borgaHos, I.b. boropoguubkuii, b.B. PocciHcbknii® nponoHyoTb TpuctyneHeBy KnacudikaLito 3axoais
aAMIHICTPAaTMBHOIO NPMMYCY: aAMiHICTPaTMBHO-NONepeAKyBasibHi 3aX0AK; 3aX0AN agMiHICTPaTUBHOIO NPUNU-
HEHHS; 3aX0AM aAMiHICTPATUBHOI BiANOBIAANbHOCTI.

AHanoriuHy knacudikadito nponoHye €.A. KotenbHrkosa*, M.b. CMoneHCbKMIA®, AKi cncTeMaTr3yoTb aaMiHi-
CTPaTUBHO-MPMMYCOBI 3aX04M 3aNeXHO Bif iX LiNbOBOro MpM3HaYeHHa y Tpu rpynu: 1) agMiHicTpaTnBHO-None-
penKyBasnbHi 3ax0Au; 2) aAMiHICTPATUBHO-MPUNVHIOBaNbHI 3axoau; 3) 3axo4u agMiHICTPATMBHOI BignoBiganb-
HOCTiI.

BapTo 3a3HaumTy, Wo noaibHa knacudikalia 3axomiB agMiHiCTPaTVBHO-MPABOBOro NPUMYCY NepeBaXkac y
3HaYHOMY MaCKBi OPUANYHOI fliTepaTypu.

HeobxigHo nigkpecnmTy, Wo B pUANYHIN NiTepaTypi He iCHYE EANHOrO BM3HAYEHHA MOHATTA AepXaBHOro
npumycy. loBopAuM NPo AepKaBHUA NPUMYC Bil3HAYAOTb, WO OAHIEI0 3 TONIOBHUX Oro GYHKLIN € NpaBoOOXO-
poHHa. To6TO ynoBHOBaXKEHUM OpraHam, B Mexax ix KomneTeHLii, HaaaHo NpaBo 3A4iliCHIOBaTK NeBHI Aii, cnps-
MOBaHI Ha JIoKani3auito, HenTpasni3auilo Ta HegonyLeHHA NPaBoMnopyLUeHb. TOMy AeXTO 3 HayKOBLiB PO3rNAAac
[epXKaBHUN NPUMYC 3 TOUKU 30pY CNPAMOBAHOCTi OCTaHHbOIO Ha 3axmMcT cGOPMOBaHKX NPaBOBIAHOCKH Ta 3a-
6e3neyeHHA HeYXUNbHOMO Ta TOYHOIO BUKOHaHHA IPUANYHUX HOPM BiAMOBIAHNX rany3ei npasa®.

[exTo 3 foCnigHUKIB BM3HAYa€ AepKaBHUA NPUMYC AK 0COONMBY peakLilo fep>aBHMX OpraHiB Ta ocib,
HafineHux Bfaflo, Ha NpaBonopyweHHA’. [HWi — AK ncuxonoriyHun abo disionoriyHnn BNAUB AepKaBHUX

' ABMVHUCTpaTMBHOE NpaBo: yuebHUK / nog ped. J1.IM. Monosa. M.: IOpwcT, 2004. C. 392.
2 Tamcamo, c. 413.

3 AOMMHUCTpATMBHOE NpaBo: [yuebHUK ANA yUpexXaeHun cpefHero npodeccnoHanbHoro obpasosaHnud] / A.B. borgaHos, ..
Bboropoaunukni, b.B. PoccnHcknin; nog pep. b.B. PoccnHckoro. M.: M3gatenbctBo Hopma, 2003. C. 169-177.

4 KotenbHukoBa E.A. AoM1HUCTpaTMBHOE NpaBo: yuebHoe nocobue; [13ga. 2-e, fon. n nepepab]. Poctos-Ha-[oHy: OeHunkc, 2003.
C.157-165.

> CmoneHckuin M.b. ADMUHMCTpaTBHOE NpaBo. PocToB-Ha-[loHy: ®eHunKc, 2005. C. 142-148.
6 Konnakos B.K. AgmiHicTpaTtuBHe npago. K.: lOpiHkom IHTep, 1999. C. 193, 194.
7 baxpax [.H. ADMMHUCTpaTNBHasA OTBETCTBEHHOCTb. Mepmb, 1966. C. 11.
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OpraHiB i rpoMafcbKmx 06'elHaHb Ha NeBHUX 0OCi6 3 METOI CMOHYKaTu, MPUMYCUTH iX BUKOHYBATW NPaBOBI
HopMME,

Y uinomy norogKyroumnch i3 octaHHiM GOpPMyNOBaHHAM i BBaXKaloum Lie BU3HAUYeHHA Halbinblw Baanum, 3a-
YBaXKMMO, L0 CNiPHMM € BifHECeHHsA A0 Cy6'eKTIB 3aCTOCYBaHHA AepPXaBHMNX NPYMYCOBMX 3aX0fiB FPOMafCbKMX
06’eaHaHb. OCKiNbKM BOHW He HanexaTb 4o Cy6'eKTiB afgMiHICTPaTUBHOI O PUCAMKLIT, FOBOPUTY NPO iX MOBHOBA-
XeHHA y chepi 3acToCyBaHHA 3aX04iB AePKaBHOMO MPUMYCY MOXK/IMBO TiNlbKW B TOMY BMNaAKY, KOSIM NEBHE KONO
BNagHVX NOBHOBaXkeHb O6YNo AeneroBaHo iM iep»kaBoto.

[exTo 3 aBTOpIB BMAINAE NuULLe TPU BUAW NPUMYCOBOro BNAUBY 3 OOKY AepkaBu: 3aX0Au KPUMIHANbHOrO,
aAMIHICTPaTMBHOIO Ta AMCUUMNAIHAPHOro NpuMycy. Ha Halwy aymKy, Hanbinblu Baanow € knacudikalis, 3anpo-
noHoBaHa O.M. flky6o10, BiiNOBIAHO A0 AKOI PO3MEXOBYIOTbCA BUAOBI rPynu ep>kaBHOro NpUMycy 3a IBOMa
O3HaKamu: 3a OpraHamu, Lo MOro 3aCTOCOBYIOTb — Ha CYAOBMI Ta aAMIHICTPATMBHUN (MPMMYC 3aCTOCOBYETbCA
YNOBHOBAKEHVMU fEeP>KaBHUMU OPraHamm ynpasJsliHHA): 33 XapaKTepOM NPaBOBMX CAHKLiM — Ha KPMMIHaNbHWN,
UMBINIbHWIA, aAMIHICTPATUBHUN Ta AUCUUNNIHAPHNIA®,

3axoaun agMiHiCTPaTMBHO-MPABOBOro NPUMYCY 3[iNCHIOITLCA cneLiafibHO YNOBHOBaXKeHUMN Cyb’ekTamu, B
TOMY YMCJTi | MUTHMMM OpraHamK i 3anexHo Bif XapakTepy NpaBooOMeXeHb KnacudikyTbca: 3axoam, AKi 06-
MeXyTb 0COOMCTI HEMaHOBI NpaBa; 3axofu, AKi 0OMeXyTb 0COOMCTI MaHOBI NPaBa; 3aX0AN OOMeEXeHHS
opraHizauiiHoro xapakTepy'.

3a xapaktepom GyHKLi 3aX0An NPUMYCy NOAINAITb Ha: 3aX0AMN aAMiHICTPATUBHO-NPOLeCyasibHOro NpUMy-
Cy; 3aX04M OTPUMaHHA [OKa3iB; 3aX0M BUKOHAHHA aAMiHICTPaTVBHMX NoKapaHb''.

Knacumoikauia J1.MN. NMonosa 3anexHo Big winer i cnocoby 3abesneyeHHA NPaBoONoOpALKY Ma€ YOTMPUIAHKO-
BY CTPYKTYpy. BiH nponoHye fonoBHUTH Knacudikadito 3axofamu agMmiHicTpaTMBHO-NpoLecyanbHOro 3abesne-
yeHHA. [laHi 3axogu peani3yloTbCA 3 METOK NMPUNUHEHHA aAMiHICTPAaTUBHMX NPaBOMNOPYLUEHb, BCTAHOB/IEHHSA
0COOMCTOCTI NOPYLUHMKA, 3a6e3neyeHHA BUMOT NpoLieCyasibHOro 3aKkOHOAABCTBa, CNPUAE BUABNEHHIO JOKa3iB i
X 3aKpinneHHo. Taknm YMHOM, YoTUpUnaHkoBa Knacudikauis J1.M. NonoBa mae HacTyNHWUIA BUrNAA: agMiHicTpa-
TUBHO-MOMNepeaKyBasbHi 3aX0AW; 3aX0AMN agMiHICTPAaTMBHOIO MPUMNHEHHSA; 3aX0A4M aAMiHICTPAaTUBHOI BigMoBi-
[anbHOCTI; 3aX0AMN agMiHICTPAaTUBHO-MpoLeCcyanbHOro 3abesnevyeHHA'?,

Hanbinbw noBHy knacudikauito 3axofiB aAMiHICTPaTMBHOIO NPUMYCY, AKa Ma€ N'ATUIAHKOBY CTPYKTYpY, Aa-
toTb [1.M. Baxpax, b.B. PocciHcbkmia, FO.H. Ctapinos': agmiHicTpaTBHO-NonepeaKyBanbHi 3axXou; 3aX04u aMiHi-
CTPATMBHOIO NPUMNHEHHSA; 3aX0A4M aAMiHICTPaTUBHOI BiANOBIAANbHOCTI (3aX04M aAMiHICTPATMBHOIO CTATHEHHA
abo KoMneHcauiliHi 3axofu); afMiHiCTPaTUBHO-BIAHOBIOBabHI a0 peTpocneKkTUBHI 3axoau; 3axoan 3abesne-
UYeHHA NPOBAMXEHHA Y CrIpaBax agMiHICTPATMBHUX MPaBONOPYLUEHbD.

BogHouac nigrpumyemo nosuuito T.O. KonomoeLb, Lo ciif BBaxaTu, WO NPUMYC 3aBXAW CyNpPOBOLXKYE Aep-
XaBHy Bnagy, a 6inbLue OTOTOXKHIOBATM Lii MOHATTA, OCKINbKM NPUMYC — Lie He MPUYNHA, @ HACNiAOK NeBHOro TNy
Bnagn. TobTo aepkaBHa Bnafa nepefbdavyae MOXIUBICTb BUKOPUCTAHHA AEPKaBHOMO NPUMYCY, ane 30BCiM He
0O3HauaE€ peasibHOro MOro 3aCTOCYBaHHA Y KOXHOMY KOHKPETHOMY BMNagKy .

BucHoBKu. [ligcymoBytoun BUKaleHe MOXEMO CTBepA»KyBaTy, WO BYEHMMU-aAMiHIiCTpaTUBiCTamu 6ynu
chopmMynboBaHi pi3Hi BU3HAYEHHA MOHATTA agMiHiCTpaTMBHOro npumycy. MNpu LbomMy BOHM cnioyaTtky dopmyrto-
I0Tb BU3HAYEHHA afMiHICTPATUBHOIO NPUMYCY, @ NOTIM XapaKTePU3YIOTb HaMBaXNMBILWi, Ha iX nornag, Noro 03-
HakW. Bnbip o3HaK Linkom 3anexuTb Bif aBTOPCbKOro MiaxoAy WoAo BUCBITIIEHHA LibOro NUTaHHA i, AK HaCNigokK,
[eAKi 03HaKN agMiHICTPaTUBHOIO MPUMYCY B3arasi 3a/MLwaloTbCA N03a yBaroko 11 3arasibHe YABIEHHA XapaKTepu-

8 TNepeKoHaHHA Ta MPUMYC y Aep>KaBHOMY yrnpaBniHHi. AAMiHICTpaTVMBHa BignoBiganbHicTb: Kypc nekuiii / K0.M. butsk, B.B.3yi,
A.T. Komsiok. X., 1994. C. 5.

flky6a O.M. ADMUHMCTpaTBHAaA oTBETCTBEHHOCTb. M. lOpranyeckasa nutepatypa, 1972.C. 18.

©

10 CmoneHckuin M.b. AoMrHUCTpaTUBHOE NpaBo. PoctoB-Ha-[oHy: PeHuKc, 2005. C. 147.
" Tam camo, c. 148
2 AAMVHUCTpaTUBHOeE NpaBo: yuebHuK / noa pepa. J1.M. Monosa. M.: OpucT, 2004. C. 290-413.

3 [ne., Hanpuknag: baxpax O.H. AoMuHucTpaTtBHoe npaso. M.: BEK, 1996.; ABMUHMUCTpaTBHOE Npaso: [yuebHuK ana By3os] /
[O.H. baxpax, b.B. PoccnHckun, K0.H. Ctapunos. M.: Hopma, 2004.

4 Konomoeupb T.O. AgmiHicTpaTBHMIA NpuMycC y NybniyHoMy npasi YKpaiHu: Teopis, AOCBIA Ta NpakTuKa peanisauii: AWC. AOKT.
lopug. Hayk. 3anopixkxa, 2005.

I3 (volume 2) 2020 279



@ Visegrad Journal on Human Rights

280

3y€ETbCA YCiYEHVM XapaKTepOM UK, HaBMaKM, XapaKTepm3yoTbCA O3HAKMU, WO HEe MaloTb BiJHOLWEHHA A0 afAMiHi-
CTpaTMBHOrO NprMycy abo BXe He BifnoBifaaloTb NOro xapakTepucTuui. HaTomicTb, agMiHiCTpaTBHO-NPaBOBUIA
NpUMyC Y MUTHI cepi — Lie meTo BNAIMBY epKaBu Ha CBIOMICTb i noBefiHKy 0cCib, Ha MaliHO Cy6’eKTiB npaBo-
BVX BiHOCUH, 3 METOIO MOMepeaXeHHA MPaBonopyLleHb, MOKAaPaHHA Ta BUMPaB/IEHHA NPaBOMOPYLLHMKIB, MO-
HOBJIEHHSA MOPYLUEHMX NPaB Ta 3aCTOCOBYETLCA HE3aNeXKHO Bif BONI Ta 6arkaHHA NpaBo3000B'A3aHMX CY6'eKTIB.

Vv

AHOmauis

Y cTaTTi po3rnAfaeTbcA MNOHATTA Ta 3MIiCT 3axXOAiB aAMiHICTPAaTUBHO-NPABOBOrO MPUMYCY Yy MUTHIN cdepi.
Cnvpalouncb Ha BUKNaZeHe, MOXHa 3pobuTN BUCHOBOK, WO Aep»aBHUI nNpumyc — ue dopma cneundiyHoro
30BHILUHbOrO BM/MBY fep»KaBy, CYCNinbCTBa, YNOBHOBaXXEHUX OpraHiB i ocib6 Ha noBefiHKy Cy6’eKTiB B pamKax
3aKOHY, LLIO peani3y€eTbCsA LWAAXOM 3aCTOCYBaHHA NeriTMMHYMX 3acobiB i CaHKLN, 3 MeTOI0 yTBepAKeHHsA BONi fep-
XaBu i 3axXnCTy 0COOUCTUX, CYCMiIbHMX Ta AepXKaBHUX iHTepeciB. BKa3aHo, Wo 3axofamu AepaBHOro Nprmy-
cy € 1. 3acobu opranyHoi BignosiganbHocTi. 2. MNpaBoBigHOBAOBaNbHI 3axoau. 3. NMonepeaKyBanbHi 3axoau.
4. MpunnHoBanbHi 3axoau. [MigKpecneHo, Wo MeTa iHCTUTYTY agMiHICTPaTUBHOIO NPUMYCY MOJIATA€E B OXOPOHI
CyCninbHNX iHTepeciB i cnpAMOBaHa Ha MiIATPUMKY i HeyXWUibHe BUKOHAaHHA BCTAHOBJIEHUX B [ilepXKaBi Npasu
npumycy. BupiweHHA gaHNX 3aBAaHb MOXK/MBE Yepes afeKBaTHICTb 3aX0fiB afMiHICTPAaTUBHOIO BM/IMBY A0 MPO-
Lecis, Wo BiAbyBalOTbCA B CYCMiNbCTBI; WAAXOM iX HafiNeHHA AOCTaTHIMK, afe He Hag/IMLLKOB/MM 3a 06CArom
NMOBHOBAXXEHHAMM; 3aXOAN aAMiHICTPATMBHO-MPABOBOrO MPMMYCY MOBUHHI MaTu BMOPAAKOBaHWA XapaKkTtep i
BHYTPILLHIO Y3roA»KeHicTb.

HaronoweHo, wo cepep BuxigHUX GpaKTopiB, LLO BNAMBAOTb Ha 3MICT iIHCTUTYTY afIMiHiCTPaTUBHO-NPaBoO-
BOrO MPUMYC B [isNIbHOCTi OpraHiB MUTHOI cny0un YKpaiHu B nepLly yepry cnig HassaTu: 1) 3acTocyBaHHA
3axofiB BiANOBIAANbHOCTI NULLE 3@ HAABHOCTI BUHK; 2) NpiopnTeTHMM HanpAMOM 3aCTOCYBaHHA 3axOfiB af-
MiHiCTpaTMBHOrO BNAUBY NOBMHHA OyTu ix NpodinakTnka, a He NokapaHHsA. 3) PiBeHb cycninbHOI CBiAOMOCTI.
MNMogonaHHA NPaBOBOro HiriniamMy B YaCTWHI AeTanbHOI NepepobKu agMiHiCTpaTMBHO-NPaBOBMX HOpM. Hop-
MW IHCTUTYTY aAMIHICTPATUBHOrO MPUMYCY NMOBUHHI OyTW 3PO3YMINIMMU HaBiTb NOAMHI 3 HEBUCOKMM PiBHEM
OCBITU. 4) YROCKOHaNeHHA MeXaHi3My JOTPMMaHHA 3aKOHHOCTI MPU 3aCTOCYBaHHI 3aX0AiB aAMiHICTPAaTMBHOIO

npumycy.

Vv

Summary

The article considers the concept and content of measures of administrative and legal coercion in the
customs sphere. Based on the above, we can conclude that state coercion is a form of specific external influence
of the state, society, authorized bodies and individuals on the behavior of subjects within the law, implemented
through the use of legitimate means and sanctions to assert the will of the state and protect personal, public
and state interests. It is indicated that the measures of state coercion are: 1. Means of legal responsibility. 2.
Restorative measures. 3. Preventive measures. 4. Suspension measures. It is emphasized that the purpose of the
institution of administrative coercion is to protect the public interest and is aimed at maintaining and strictly
enforcing the rules of coercion established in the state. The solution of these problems is possible through
the adequacy of measures of administrative influence to the processes taking place in society; by giving them
sufficient, but not redundant powers; measures of administrative and legal coercion must be orderly and
internally consistent.

Itis emphasized that among the initial factors influencing the content of the institution of administrative and
legal coercion in the activities of the customs service of Ukraine in the first place should be mentioned: 1) The
application of measures of responsibility only in the presence of guilt; 2) The priority of administrative measures
should be their prevention, not punishment. 3) The level of public consciousness. Overcoming legal nihilism in
terms of detailed processing of administrative and legal norms. The norms of the institution of administrative
coercion should be clear even to a person with a low level of education. 4) Improving the mechanism of
compliance with the law in the application of measures of administrative coercion.
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